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SUPREME  COURT  OF  THE  UNITED  STATES. 
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Mr.  Jnatioa  Wayne  waa  appointed  on  the  9th  day  of  January,  1885,  in  the  place  of  Mr. 
l«tk»Jolmaoii,dec6iaedvandtookhiaaeatonthe  14th  day  of  January,  1886. 
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MB.  JUSTICE  JOHNSON. 


ORDER  OF  COURT. 


Mb.  Butler,  the  Attorney-General  of  the  United  States,  haying 
moved  the  Court,  in  pursuance  of  the  third  resolve  contained  in  the 
subjoined  proceedings  of  the  bar  and  officers  of  this  Court,  to  have 
said  proceedings  entered  on  the  records  of  the  Court,  Mr.  Chief  Jus- 
tice Marshall  remarked  as  follows :  "  The  sentiments  of  respectful 
affection  just  expressed  for  our  deceased  brother,  are  most  grateful 
to  myself  and  to  all  my  brethren.  We  too  condole  with  you;  and 
in  ordering  the  resolutions  to  be  recorded,  we  indulge  our  own 
feelings,  not  less  than  the  feelings  of  those  who  make  the  applica- 
tion." 

Whereupon  it  is  considered  and  ordered  by  (he  Court,  that  the 
said  proceedings  of  the  bar  and  officers  be  entered  upon  the  minutes, 
and  which  are  as  follows,  to  wit,: 

"  At  a  meeting  of  the  members  of  the  bar  of  the  Supreme  Court 
of  the  United  States,  and  of  the  officers  of  the  Court,  held  in  the 
Supreme  Court  room,  in  the  city  of  Washington,  on  Monday, 
January  12th,  1835, 

"  Benjamin  F.  Butler,  Attorney-General  of  the  United  States,  was 
appointed  chairman,  and  Richard  Peters,  Reporter  of  the  Court, 
was  appointed  secretary. 

"  On  motion  of  Mr.  Jones,  the  following  resolutions  were  unani- 
mously adopted : 

"The  Hon.  William  Johnson,  Senior  Associate  Justice  of  the 
Supreme  Court  of  the  United  States,  having  departed  this  life  dur- 
ing the  late  vacation  of  the  Court,  and  the  members  of  this  bar,  and 
the  officers  of  the  Court,  entertaining  the  most  grateful  and  lively 
remembrance  of  his  eminent  talents  and  learning,  and  of  his  many 
and  shining  virtues  as  a  judge  and  a  man,  and  lamenting  his  loss 
with  a  sincerity  and  depth  of  feeling  corresponding  with  their  es- 

02  V 


teem  foi  the  public  and  private  character  of  the  deceased,  have 
resolved : 

"  That,  as  a  token  of  their  sentiments,  they  will  wear  the  usual 
badge  of  mourning  during  the  residue  of  the  term. 

"Resolved,  that  the  chairman  communicate  to  the  bereaved 
family  of  the  deceased  the  esteem  and  consideration  in  which  the 
virtues  and  talents  of  Mr.  Justice  Joqf  so*  were  bald  by  the  bar  and 
officers  of  this  Court,  and  assure  them  of  their  sincere  sympathy 
in  the  loss  which  they,  the  Court,  and  the  country,  have  sustained 
in  his  death. 

«  On  motion  of  Mr.  Ogden, 

"  Resolved,  that  the  Attorney-General,  in  behalf  of  the  bar  and 
officers  of  this  Court,  do  respectfully  move  the  Court,  that  the  fore- 
going resolutions  may  be  entered  on  the  minutes  of  the  Court" 


RULES  OF  COUET. 


RULE,  NO.  43. 


1.  In  all  cases  where  a  writ  of  error,  or  an  appeal  shall  be 
brought  to  this  Court  from  any  judgment  or  decree  rendered  thirty 
days  before  the  commencement  of  the  term,  it  shall  be  the  duty  of 
the  plaintiff  in  error  or  appellant,  as  the  case  may  be,  to  docket  the 
cause  and  file  the  record  thereof  with  the  clerk  of  this  Court  within 
the  first  six  days  of  the  term.  If  he  shall  fail  so  to  do,  the  defend- 
ant in  error  or  appellee,  as  the  case  may  be,  may  docket  the  cause 
and  file  a  copy  of  the  record  with  the  clerk,  in  which  case  it  shall 
stand  for  argument  at  the  term,  or  at  his  option  he  may  have  the 
cause  docketed  and  dismissed  upon  producing  a  certificate  from  the 
clerk  of  the  Court  wherein  the  judgment  or  decree  was  rendered, 
stating  the  cause,  and  certifying  that  such  writ  of  error  or  appeal 
had  been  duly  sued  out  and  allowed. 

2.  No  writ  of  error  or  appeal  shall  be  docketed,  on  the  record  of 
the  cause  filed  by  the  plaintiff  in  error  or  appellant,  after  the  first 
six  days  of  the  term,  except  upon  the  terms  that  the  cause  shall 
stand  for  argument  during  the  term,  or  be  continued,  at  the  option 
of  the  defendant  in  error  or  appellee.  But  in  no  case  shall  the 
plaintiff  in  error  or  appellant  be  entitled  to  docket  the  cause  and  file 
the  record,  after  the  same  shall  have  been  docketed  and  dismissed 
in  the  manner  provided  for  in  the  preceding  rule,  unless  by  order  of 
the  Court,  or  with  the  consent  of  die  opposite  party. 

3.  In  all  cases  where  the  cause  shall  not  be  docketed  and  the 
record  filed  with  the  clerk  by  either  party,  until  after  thirty  days  from 
the  commencement  of  the  term,  the  cause  shall  stand  continued 
until  the  next  term. 
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ALLOTMENT  OF  CIRCUITS. 

There  having  been  an  appointment  made  of  an  Associate  Justice 
of  the  Supreme  Court  during  the  present  term,  it  is  ordered  by  the 
Court  that  the  following  allotment  be  made  of  the  Chief  Justice  and 
the  Associate  Justices  of  the  Supreme  Court  among  the  circuits, 
agreeably  to  the  act  of  Congress  in  such  case  made  and  provided ; 
and  that  such  allotment  be  entered  of  record,  to  wit: 

For  the  first  circuit,  the  Hon.  Joseph  Story. 

For  the  second  circuit,  the  Hon.  Smith  Thompson. 

For  the  third  circuit,  the  Hon.  Henry  Baldwin. 

For  the  fourth  circuit,  none,  (there  being  a  vacancy.) 

For  the  fifth  circuit,  the  Hon.  John  Marshall,  Chief  Justice. 

For  the  sixth  Circuit,  the  Hon.  James  M.  Wayne. 

For  the  seventh  circuit,  Hon.  John  M'Lean. 
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THE  DECISIONS 


OF 


SUPREME  COURT  OF  THE  UNITED  STATES, 


JANUARY  TERM,   1835. 


Eliza  Bbown,  Appellant,  v.  Frances  Swann,  Administra- 
trix of  William  T.  Swann,  deceased,  and  Richard  B.  Alex- 
ander* 

An  appeal  to  the  8opreme  Court  does  not  lie  from  a  decree  of  the  Circuit  Court  making  an 
injunction  perpetual,  and  leaving  some  matters  of  account  open  for  further  consideration, 
upon  which  the  parties  went  on  to  take  further  proof.  The  decree  perpetuating  the  in- 
junction was  not  a  final  decree. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the  county 
of  Alexandria,  in  the  District  of  Columbia. 

Mr.  Lee,  for  the  appellees,  moved  to  dismiss  the  appeal,  the  same 
having  been  taken  before  a  final  decree  in  the  case  in  the  Circuit 
Court 

The  appellees  filed  their  bill  in  the  Circuit  Court,  on  the  21st  of 
November,  1825.    An  injunction  was  directed  on  the  filing  of  the 
bill,  which  was  afterwards  in  part  dissolved.    *Subsequently,     r# 
the  injunction  was  altogether  dissolved,  and  further  proceed-     *- 
ings  being  had  in  the  case,  the  Court,  on  the  3d  day  of  December, 
1832,  made  the  following  decree. 

"And  now  here  at  this  day,  to  wit,  at  a  Court  continued  and  held 
for  the  district  and  county  aforesaid,  the  3d  day  of  December,  1832, 
came  the  parties  aforesaid,  by  their  solicitors,  and  this  cause  having 
been  set  for  hearing  and  decree  on  the  bills,  answers,  demurrer  of 
defendant,  exhibits  and  deposition,  as  heretofore  stated  in  the  pro- 
ceedings herein,  and  now  coming  on  to  be  heard,  it  is  the  opinion 
of  the  Court  that  the  law  on  the  demurrers  is  for  the  complainant. 
It  is  therefore  by  the  Court  adjudged  and  decreed,  that  the  de 
murrer  be  overruled.    It  is  further  the  opinion  of  the  Court,  that 
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[Brown  v,  Swann.] 

the  complainant  has  fully  sustained  the  charge  of  usury  made  by 
her  in  her  bill  against  the  defendant,  in  relation  to  the  loan  therein 
stated ;  for  a  part  of  which  loan  the  judgment  at  law  heretofore  en- 
joined by  the  order  of  this  Court  in  this  cause  was  obtained ;  and 
that  under  the  provisions  of  the  third  section  of  the  statute  to  amend 
the  act  entitled  an  act  against  usury,  the  defendant  is  entitled  to  re- 
ceive no  more  than  the  principal  sum  by  her  lent,  and  is  liable  to 
the  payment  of  the  costs  of  this  suit.  And  it  appearing  to  the 
Court,  as  well  from  the  admissions  of  the  defendant,  as  from  the 
proof  made  by  the  complainant,  that  of  the  sum  of  twenty-three 
hundred  dollars,  loaned  by  the  defendant  under  the  said  usurious 
contract,  the  complainant  and  her  intestate  have  paid  the  sum  of 
thirteen  hundred  and  fifty  doDars  and  thirty  cents,  leaving  of  the 
principal  money  loaned  the  sum  of  nine  hundred  and  forty-nine 
dollars  and  seventy  cents  unpaid ;  and  the  Court  not  being  satisfied 
as  to  the  payment  of  the  further  sum  of  fifty  dollars,  for  which  the 
complainant  claims  credit,  it  is  thereupon  by  the  Court  adjudged  and 
decreed,  that  the  injunction  heretofore  awarded  the  complainant  be 
perpetual,  except  as  to  the  said  sum  of  nine  hundred  and  forty- 
nine  dollars  and  seventy  cents,  of  which  sum  the  defendant  is  at 
liberty  to  proceed  under  her  judgment  for  the  sum  of  eight  hundred 
and  ninety  dollars  and  seventy  cents ;  and  on  the  complainant's 
motion,  for  reasons  appearing  to  the  Court,  this  cause  is  continued 
for  further  consideration  as  to  the  said  sum  of  fifty  dollars,  part  of 
the  credit  claimed  by  the  complainant. 

"  From  which  decree  the  defendant  prays  an  appeal  to  the  Su- 
preme Court  of  the  United  States,  which  is  granted,  on  her  giving 
bond,  and  security  to  be  approved  by  one  of  the  judges  of  this 
Court." 
„*-.         *The  parties,  after  this  decree  and  appeal,  went  on  to  take 

J  depositions  under  the  authority  of  the  Circuit  Court,  which 
were  filed  in  that  Court ;  and,  on  the  18th  of  May,  1813,  the  Circuit 
Court  made  the  following  decree. 

"And  afterwards,  to  wit,  at  a  United  States  Circuit  Court  of  the 
District  of  Columbia,  continued  and  held  for  the  county  aforesaid, 
the  18th  day  of  May,  1833,  the  deposition  of  Richard  B.  Alexander 
and  Alexander  Moore,  taken  under  a  commission  issued  in  this  case, 
having  been  returned  and  filed,  and  this  cause  now  coming  on  for 
final  hearing  as  to  the  credit  claimed  by  the  complainant  for  the  sum 
of  fifty  dollars,  her  right  to  which  was  reserved  for  consideration 
by  the  terms  of  the  decree  heretofore  pronounced ;  and  it  being  the 
opinion  of  the  Court  that  the  complainant  is,  under  the  proof 
offered,  entitled  to  the  said  credit;  it  is  now  here  by  the  Court 
decreed,  that  the  injunction  heretofore  awarded  the  complainant  be 
perpetual,  except  as  to  the  sum  of  eight  hundred  and  ninety-nine  dol- 
lars and  seventy  cents,  as  to  which  the  defendant  is  at  liberty  to 
proceed  on  her  judgment  at  law ;  and  it  is  further  decreed,  that  the 
defendant  do  pay  to  the  complainant  her  costs  in  this  suit,  to  be 
taxed  by  the  clerk*" 
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Mr.  Jones,  contra. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court, 
dismissing  the  appeal  with  costs ;  because  the  appeal  was  granted 
before  there  was  a  final  decree  in  the  case. 

On  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Alexandria. 
On  consideration  of  the  motion  made  in  this  cause  yesterday,  by 
Mr.  Edmund  J.  Lee,  of  counsel  for  the  appellees,  to  dismiss  this 
cause,  because  the  appeal  was  granted  before  there  was  a  final 
decree  rendered  in  the  Court  below,  and  of  the  arguments  of 
counsel  thereupon,  had  as  well  for  the  appellant  as  for  the  appellees  : 
it  is  now  here  ordered,  adjudged,  and  decreed  by  this  Court,  that  this 
appeal  be,  and  the  same  is  hereby,  dismissed,  with  costs. 


SUPREME  COURT. 


*  Lessee  of  Samuel  Smith,  Plaintiff  in  error,  t>.  Robert 

op    4  Trabue's  Heirs,  by  James  Trabue,  their  next  friend. 

■  got  iei  '  ' 

Op  4  Jurisdiction.  The  judicial  act  authorize!  the  Supreme  Court  to  issue  writs  of  error  to 
™  30*  bring  up  any  final  judgment  or  decree  in  a  civil  action  or  suit  in  equity,  depending  in 
the  Circuit  Court,  dec  But,  a  judgment  awarding  %  writ  of  restitution  in  an  action  of 
ejectment,  where,  in  the  execution  of  a  writ  of  habere  facias  possessionem,  the  sheriff 
had  improperly  turned  a  person  out  of  possession,  is  not  a  final  judgment  in  a  civil  action ; 
it  is  no  more  than  the  action  of  the  Court  on  its  own  process,  which  is  submitted  to  its 
own  discretion*    This  Court  takes  no  jurisdiction  in  such  a  case. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

In  the  Circuit  Court,  the  defendants  in  error  filed  a  petition  in 
May,  1830,  setting  forth  that,  on  the  demise  of  Richard  Smith,  an 
action  of  ejectment  was  instituted  in  the  Circuit  Court  against 
Richard  Fenn,  with  notice  to  Hiram  Bryant  and  William  Bryant 
and  others ;  that  the  Bryants  were  tenants  to  the  petitioners  and  to 
Robert  Trabue,  who  appeared  to  the  ejectment,  had  his  tenants 
entered  as  defendants ;  and  a  judgment  was  rendered  at  May  term, 
1828,  against  them.  No  writ  of  habere  facias  possessionem  was 
issued  on  this  judgment;  and  at  November  term,  1818,  a  judgment 
was  rendered  against  other  tenants,  and  on  that  judgment  a  writ  of 
habere  facias  possessionem  was  issued,  and  the  marshal  of  the  Dis- 
trict of  Kentucky,  under  this  last  judgment  and  writ,  turned  out  of 
possession  John  Evans,  who  was  a  tenant  of  the  petitioners,  resident 
on  the  same  place  occupied  by  the  Bryants  when  the  suit  was  first 
brought  and  judgment  rendered,  and  then  possessed  by  the  pe- 
titioners. The  record  showed  that  this  writ  of  habere  facias  posses- 
sionem issued  on  the  17th  November,  1829. 

At  May  term  of  the  Court,  in  1830,  a  motion  was  made  in  be- 
half of  the  petitioners,  and  a  rule  awarded  on  Smith,  the  plaintiff  in 
error  and  defendant  in  the  petition,  to  show  cause  why  a  writ  of 
restitution  should  not  be  awarded  to  them,  to  restore  the  possession 
of  the  tenements  held  by  their  tenants,  John  Evans  and  others,  taken 
»5-j     from  them  by  the  marshal,  on  *the  writ  of  possession  mention- 

J  ed  in  their  petition.  The  marshal's  return  showed  that  he  had 
turned  John  Evans,  James  M'Guire,  and  William  Acres,  who  were 
the  tenants  of  the  petitioners,  out  of  possession. 

At  May  term,  1831,  the  Court  ordered  a  writ  of  restitution  to  be 
awarded  to  the  petitioners,  the  plaintiffs  in  the  motion,  to  restore  them 
to  the  possession  of  the  land  from  which  their  tenants  had  been  re- 
moved by  the  marshal.  To  the  opinion  of  the  Circuit  Court  in  over- 
ruling objections  made  by  the  defendant's  counsel  to  the  objects 
of  the  motion,  and  awarding  possession  to  the  plaintiffs,  the  defend- 
ant, now  plaintiff  in  error,  excepted,  and  prosecuted  this  writ  ot 
error. 
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The  case  was  submitted  to  the  Court  by  Mr.  Allan  on  a  printed 
argument  for  the  plaintiffs  in  error.  No  counsel  appeared  for  the 
defendants  in  error. 

'Upon  the  point  decided  by  the  Court,  viz.  that  the  award  of  a  writ 
of  possession  was  not  a  final  judgment,  from  which  a  writ  of  error 
would  lie  to  this  Court,  it  was  said :  ^. 

We  are  aware  that  this  Court  only  grants  relief  where  the  decree 
or  judgment  is  final,  and  that  mere  orders  to  correct  process  do  not 
come  within  the  description  of  final  judgment,  because  such  orders, 
from  their  very  nature,  are  within  the  control  of  the  Court,  as  an 
order  to  quash  an  execution,  or  to  issue  one,  to  correct  taxations  of 
costs :  all  these,  though  final  in  their  language,  are  not  so  in  their 
nature :  but  even  a  judgment  correcting  an  execution  may  be  final, 
as  if* the  Court  were  to  decide  that  the  execution  should  be  returned 
by  the  sheriff  without  being  levied,  and  adjudge  the  judgment  satis- 
fied. This  would  be  final,  or  no  remedy  would  be  left  but  by  writ 
of  error  against  such  judgment,  erroneously  entered.  But  the  order 
of  the  Court  quashing  a  writ  because  of  excessive  taxation,  or  because 
there  were  valuers  appointed,  or  refusing  the  writ  for  any  cause  in 
its  nature  temporary,  as  the  pendency  of  error,  is  not  final.  But  if 
the  Court  refuse  a  fieri  facias,  because  in  the  opinion  of  the  judge  the 
judgment  does  not  authorize  one,  or  because,  in  his  opinion,  he  is  re- 
strained by  final  decree ;  than  the  judgment  is  final.  Such  have 
been  the  distinctions  observed  and  practised  upon  in  both  Virginia 
and  Kentucky.  Indeed  in  *both  states,  where  the  judgment  r* 
is  for  realty,  on  which  the  final  process  may  issue  or  the  L 
possession  be  changed,  the  judgment  or  decree  is  held  to  be  final. 

Test  this  case  by  these  rules,  and  see  whether  the  judgment  is  final 
or  interlocutory.  It  is  a  fitial  judgment  both  for  the  possession  and 
the  costs ;  one  on  which  execution  may  not  only  issue,  but  on  which 
execution  is  ordered,  and  on  which  a  fieri  facias  for  costs  is  also 
ordered.  This  judgment  though  on  motion  is  more  final  than  if  it 
were  an  ordinary  case  of  ejectment ;  it  lasts  as  long  as  the  record 
lasts,  whereas  the  other  may  expire  with  the  lease ;  and  need  we 
call  to  the  mind  of  this  Court  the  monstrous  evils  that  must  grow  out 
of  the  practice  of  permitting  ancient  judgments  and  rights  to  be  over- 
turned by  these  ex  parte  motions,  founded  on  parol  proofs. 

If  this  Court  possess  no  power  to  correct,  the  present  case  is  one 
of  the  strongest  instances  of  abuse.  Twelve  years  and  more  before 
this  motion  was  made,  Samuel  Smith  had  recovered  judgments  for 
his  land :  under  this  judgment,  by  the  laws  of  Kentucky,  he  had  a 
right  to  make  his  personal  entry,  to  sell  out  or  to  tenant  it ;  yet,  with- 
out process  served  on  him,  without  process  served  on  the  tenant,  anjl 
without  process  served  on  his  agent  or  alienee,  strangers  to  the  record, 
on  a  tale  of  their  own,  from  the  mouth  of  one  of  the  defendants  in 
the.  record,  obtain  a  judgment  and  execution  for  the  possession; 
which  being  knit  to  a  former  possession,  may  not  only  change  the 
right  of  entry,  but  destroy  the  remedy  by  writ  of  right. 
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Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  a  judgment  of  restitution  awarded  by  the 
Court  of  the  United  States  for  the  seventh  circuit  and  district  of 
Kentucky,  whereby  the  tenant  of  the  defendants  in  error  was  restored 
to  the  possession  of  a  tract  of  land  from  which  he  had  been 
improperly  removed,  under  the  process  of  that  Court. 

The  defendants  in  error  filed  their  petition  in  the  Circuit  Court, 
stating  that  a  declaration  of  ejectment  had  been  brought  by  John 
Doe,  on  the  demise  of  Samuel  Smith,  and  notice  served  on  Hiram 
-4-.     and  William  Bryant,  the  tenants  of  the  petitioners ;  *and  a 

J  judgment  was  rendered  against  them  in  May  term,  1818,  on 
which  no  writ  of  habere  facias  possessionem  has  been  issued. 

In  November  term,  1818,  a  judgment  was  rendered  against  other 
tenants,  by  virtue  of  which  the  marshal  turned  John  Evans  out  of 
possession ;  who,  as  tenant  of  the  petitioners,  resided  on  the  place 
which  had  been  occupied  by  the  Bryants. 

A  rule  to  show  cause  was  granted,  and  on  its  return  restitution 
was  awarded.  To  this  judgment  of  restitution,  this  writ  of  error  is 
awarded. 

The  judicial  act  authorizes  this  Court  to  issue  writs  of  error  to 
bring  up  any  final  judgment  or  decree  in  a  civil  action  or  suit  in 
equity,  depending  in  the  Circuit  Court,  &c. 

This  is  not  a  final  judgment  in  a  civil  action,  nor  a  decree  in  a 
Court  of  Equity.  It  is  no  more  than  the  action  of  a  Court  on  its  own 
process,  which  is  submitted  to  its  own  discretion.  This  Court  takes 
no  jurisdiction  in  such  a  case.  It  is  not,  we  think,  given  by  the 
judicial  act 

The  writ  of  error  is  quashed  and  the  suit  dismissed,  the  Court 
having  no  jurisdiction. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Ken- 
tucky, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
the  opinion  of  this  Court,  that  this  is  not  a  final  judgment  in  a  civil 
action,  nor  a  decree  in  a  Court  of  Equity,  but  no  more  than  the 
action  of  a  Court  on  its  own  process,  which  is  submitted  to  its  own 
discretion,  and  that  the  Court  cannot  take  jurisdiction  in  such  a  case, 
it  not  being  given  by  the  judicial  act;  and  that  the  writ  of  error  must 
be  quashed  and  the  suit  dismissed,  the  Court  having  no  jurisdiction. 
Whereupon,  it  is  considered,  ordered,  and  adjudged  by  this  Court, 
that  this  writ  of  error  be,  and  the  same  is  hereby,  dismissed  for  the 
want  of  jurisdiction. 
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♦United  States,  Plaintiff  in  error,  v.  Joseph  Notjrse.  t 

The  Treasury  Department  of  the  United  States,  on  the  14th  of  July,  1829,  issued  a  warrant 
of  distress,  directed  to  the  Marshal  of  the  District  of  Columbia,  commanding  him  to  levy 
and  collect,  by  distress  and  sale  of  his  goods  and  chattels,  a  sum  of  money  alleged  to  be 
doe  to  the  United  States,  on  a  Treasury  transcript,  by  Joseph  Nourse,  late  Register  of  the 
Treasury.  This  warrant  was  issued  in  pursuance  of  the  3d  and  4th  sections  of  the  act 
of  May  15th,  1820,  "providing  for  the  better  organization  of  the  Treasury  Depart- 
ment," Under  the  provisions  of  the  4th  section  of  the  act,  Mr.  Nourse  obtained  an  injunc- 
tion from  the  Chief  Justice  of  the  District  of  Columbia  to  stay  all  further  proceedings  on 
the  said  warrant  The  bill  presented  by  Mr.  Nourse  to  the  Chief  Justice  of  the  District 
of  Columbia  asserted  that  the  United  States  were  indebted  to  him  for  compensation  for 
extra  services  he  had  rendered  to  the  United  States,  in  a  sum  exceeding  the  amount 
claimed  by  the  United  States:  which  claim  was  denied  in  the  answer  filed  by  the 
District  Attorney  of  the  United  States,  both  as  to  the  legality  and  the  amount  of  the 
claim. 

The  Court  determined  that  Mr.  Joseph  Nourse  was  entitled  to  compensation  for  the  extra 
services  he  had  rendered  to  the  government,  in  the  agencies  mentioned  in  the  bill ;  and 
appointed  auditors  to  ascertain  the  value  of  his  services  and  compensation,  and  to  report 
thereon  without  delay.  The  report  of  the  auditors  allowed  to  the  complainant  a  com- 
mission of  two  and  a  half  per  cent  on  the  sum  of  nine  hundred  and  forty-three  thousand 
three  hundred  and  eight  dollars,  and  eighty-three  cents,  disbursed  by  him  in  the  several 
agencies  in  which  he  had  been  employed,  leaving  a  balance  due  to  him  from  the  United 
States.    The  report  was  confirmed,  and  the  injunction  made  perpetual. 

The  United  States  then  instituted  their  suit  against  Joseph  Nourse  in  the  Circuit  Court  for 
the  District  of  Columbia,  in  the  county  of  Washington,  on  an  account  authenticated  ac- 
cording to  law,  by  the  proper  accounting  officers,  being  the  same  account,  and  claiming  ' 
the  same  amount  as  in  the  warrant  of  distress,  and  on  which  the  decree  of  the  Chief  Jus- 
tice was  pronounced.  It  was  agreed  that  the  defendant  should  have  the  benefit  of  the 
proceedings  in  that  case,  as  if  the  same  had  been  pleaded  and  given  in  evidence.  The 
Circuit  Court  adjudged  the  proceedings  in  the  former  action  a  bar  to  this  action. 

By  the  Court  It  is  a  rule  to  which  no  exception  is  recollected,  that  the  judgment  of  a 
Court  of  competent  jurisdiction,  while  unreversed,  concludes  the  subject-matter  as  be- 
tween the  same  parties.    They  cannot  again  bring  it  into  litigation. 

An  execution  is  the  end  of  the  law.  It  gives  the  successful  party  the  fruits  of  his  judg- 
ment, and  the  distress  warrant  is  a  most  effective  execution.  It  may  act  on  the  body 
and  estate  of  the  individual  against  whom  it  is  directed. 

It  would  excite  some  surprise  if,  in  a  government  of  laws  and  of  principle,  furnished  with  a 
department  whose  appropriate  duty  is  to  decide  questions  of  right,  not  only  between  in- 
dividuals, but  between  the  government  and  individuals,  a  ministerial  officer  might, 
at  his  discretion,  issue  this  powerful  •  process,  and  levy  on  the  person,  lands,  and  [*9 
chattels  of  the  debtor,  any  sum  he  might  believe  to  be  due,  leaving  to  that  debtor 
no  remedy,  no  appeal  to  the  laws  of  his  country,  if  he  should  believe  the  claim  to  be 
unjust  But  this  anomaly  does  not  exist ;  this  imputation  cannot  be  cast  on  the  legisla- 
ture of  the  United  States. 

Under  the  act  of  Congress  the  Chief  Justice  of  the  District  of  Columbia  had  full  jurisdiction 
over  the  case. 

After  a  reference  to  auditors,  according  to  the  course  of  Courts  of  Chancery  in  matters  of 
account,  a  final  decree  was  pronounced  against  the  United  States,  and  a  perpetual  injunc- 
tion awarded.  This  decree  is  now  in  full  force,  and  was  in  force  when  this  suit  was 
instituted.  The  act  of  Congress  gave  jurisdiction  in  the  specific  case  to  the  District  Judge. 
He  might  have  enjoined  the  whole  or  a  part  of  the  warrant  His  decree  might  have  been 
for  or  against  the  United  8tates  for  the  whole  or  a  part  of  the  claim.  On  the  sum  which 
he  found  to  be  due,  he  is  directed  to  assess  the  lawful  interest;  he  may  add  such  damages 
as,  with  the  interest,  shall  not  exceed  the  rate  of  ten  per  cent  per  annum  on  the  principal 
sum.  Had  the  District  Judge  finally  enjoined  a  part  of  the  sum  claimed  by  the  United 
States,  and  decreed  that  the  residue  should  be  paid  with  interest,  all  would  perceive  the 
unfitness  of  asserting  a  claim  in  a  new  action  to  that  portion  of  the  debt  which  had  been 
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enjoined  by  the  decree  of  the  Court  And,  yet  between  the  obligation  of  a  decree  against 
the  whole  claim,  and  against  a  part  of  it,  no  distinction  is  perceived. 

The  relief  which  is  given  by  the  act  of  Congress,  on  which  the  warrant  of  distress  may  be 
issued  by  application  to  any  District  Judge  of  the  United  8tates  for  an  injunction  to  stay 
proceedings  on  such  warrant,  is  not  confined  to  an  officer  employed  in  the  civil,  military, 
or  naval  departments  of  the  government,  to  disburse  the  public  money  appropriated  for  the 
service  of  those  departments  respectively,  who  shall  fail  to  render  his  accounts,  or  pay  over, 
in  the  manner  required  by  law,  any  sum  of  money  remaining  in  the  bands  of  such  officer. 

When  the  legislature  turns  its  attention  to  the  individual  against  whom  the  warrant  may 
issue,  the  language  of  the  law  is  immediately  changed.  The  word  person  is  substituted 
for  officer;  and  it  declares, "  that  if  any  person  should  consider  himself  aggrieved  by  any 
warrant  issued  under  this  act,  he  may  prefer  a  bill  of  complaint,  &&,"  and  thereupon  the 
judge  may  grant  an  injunction,  <fcc. 

The  character  of  the  individual  against  whom  the  warrant  may  be  issued  is  entirely  disre- 
garded by  that  part  of  the  law.  Be  he  whom  he  may,  an  officer  or  not  an  officer,  a  debtor 
or  not  a  debtor ;  if  the  warrant  be  levied  on  his  person  or  property,  he  is  permitted  to 
appeal  to  the  laws  of  his  country,  and  to  bring  his  case  before  the  District  Judge,  to  be 
adjudicated  by  him. 

The  District  Judge  had  full  jurisdiction  over  the  case,  and  his  decision  is  final  The  judg- 
ment on  the  warrant  of  distress,  and  the  proceedings  upon  it  are,  consequently,  a  bar  to 
-any  subsequent  action  for  the  same  cause. 

IN  error  to  the  Circuit  Court  of  the  United  States  of  the  District 
of  Columbia,  for  the  county  of  Washington. 

*10l  '^a  was  an  act*on  °^  assuropsi*  instituted  by  the  United 
J  *States  in  the  Circuit  Court,  on  an  account  stated  at  the  Trea- 
sury of  the  United  States,  against  "Joseph  Nourse,  late  Register  of  the 
Treasury  of  the  United  States."  The  account  was  dated  "  auditor's 
office,  28th  of  July,  1829,"  showing  a  balance  in  favour  of  the  plain- 
tiffs, of  that  day,  of  eleven  thousand  seven  hundred  and  sixty-nine 
dollars,  and  thirteen  cents,  and  was  duly  and  regularly  certified, 
according  to  the  provisions  of  the  acts  of  Congress,  by  the  officers 
of  the  Treasury.    The  defendant  pleaded  non  assumpsit. 

The  cause  was  submitted  to  the  Circuit  Court  on  an  agreement 
of  the  parties,  stating  that  the  suit  was  brought  upon  a  transcript 
from  the  Treasury,  which  was  annexed  to  a  record  in  a  former 
proceeding,  originating  in  the  District  Court  of  the  District  of  Colum- 
bia, and  brought  before  the  Supreme  Court  by  appeal.  It  was  also 
agreed,  that  the  defendant  should  have  the  benefit  of  the  proceedings 
in  that  case,  as  if  the  same  had  been  pleaded,  or,  as  if  given 
in  evidence  upon  the  trial.  That  upon  this  statement  judgment 
should  be  given  as  on  a  case  agreed,  and  that  either  party  should  be 
at  liberty  to  refer  to  the  printed  record  in  the  case  of  The  United 
States  v.  Nourse,  as  if  the  same  were  fully  incorporated  in  the  record. 
See  6  Peters,  470. 

The  Circuit  Court  gave  judgment  for  the  defendant,  and  the  United 
States  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Butler,  Attorney  General,  for  the 
plaintiffs  in  error ;  and  by  Mr.  Coxe,  for  the  defendant 

For  the  United  States,  the  Attorney  General  said,  that  the  only 
question  in  the  case  was  whether  the  proceedings  against  the 
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defendant,  under  the  warrant  of  distress,  and  the  decision  of  the 
District  Judge  in  that  case,  were  conclusive,  and  a  bax  to  further 
action  by  the  United  States.  The  Court  will  examine  particularly 
the  case  in  6  Peters,  470. 

He  contended,  that  the  whole  object  of  the  act  of  Congress  of  1820, 
3  Story's  Laws  U.  S.  1791,  in  giving  to  a  public  debtor, "  an  officer" 
of  the  United  States,  who  had  received  public  money,  a  right  to 
apply  to  a  District  Judge  of  the  United  States,  when  a  warrant  of 
distress  was  issued  against  him ;  was  to  ascertain  whether  the  United 
States  were  entitled  to  the  summary  process  of  a  distress  warrant  to 
which  they  had  *resorted.  This  construction  of  the  act  will  r-*.. 
regulate  the  case  before  the  Court.  An  examination  of  the  third  *- 
section  of  the  act,  3  Story,  1794,  will  fully  maintain,  that  if  the  United 
States  do  not  think  proper  to  avail  themselves  of  that  act,  they  may 
proceed  against  their  debtors  as  in  other  cases. 

It  is  admitted  by  the  plaintiff  in  error,  that  if.  this  Court  had  de- 
cided that  the  proceedings  in  the  former  cause  were  judicial,  .they 
would  be  conclusive.  But  the  contrary  has  been  the  decision; 
and  they  have  been  held  not  to  be  judicial  in  their  nature. 

The  true  view  of  the  law  is,  that  in  cases  where  it  is  perfectly 
clear  on  the  books  of  the  Treasury,  that  there  is  indebtedness  by  a 
public  officer  for  public  money  received  by  him,  the  proceedings  by 
distress  warrant  may  be  resorted  to ;  and  if  the  party  submits  to  it, 
there  is  an  end  of  the  matter.  But  if  he  thinks  proper  to  apply  to 
the  District  Judge,  and  satisfies  him,  the  judge  may  restrain  the 
United  States  from  proceeding  further  on  the  execution.  Afterwards 
the  United  States  may  sue  for  the  debt  claimed  by  them  in  the  usual 
form,  and  as  if  the  distress  warrant  had  not  issued.  By  this  con- 
struction of  the  law,  both  the  United  States,  and  the  defendant  in 
the  suit,  have  secured  the  right  of  a  trial  by  a  jury ;  while,  by  a 
different  version  of  the  law,  this  right  is  entirely  taken  away. 

But  supposing  the  proceeding  in  a  proper  case,  and  one  which  the 
law  was  intended  to  comprehend,  may  be  final ;  the  case  set  up  in 
bar  to  this  suit  was  not  such  a  case.  It  does  not  appear  that  the. 
person  against  whom  the  distress  warrant  issued,  was  "  an  officer" 
within  the  act  of  1820. 

The  general  rules  as  to  the  conclusiveness  of  judicial  proceedings 
are  perfectly  settled.  No  one  is  to  be  twice  vexed  for  the  same 
matter,  and  former  proceedings  are  a  complete  bar  to  all  subsequent 
actions  for  the  same  cause  of  action ;  and  may  be  pleaded  and  given 
in  evidence  as  an  estoppel. 

This  case  may  stand  for  the  consideration  of  the  Court,  as  if  the 
former  proceedings  had  been  regularly  pleaded  in  bar.  When,  in  cases 
of  such  a  character,  or  resting  on  the  plea  of  former  proceedings,  it 
appears  that  the  merits  have  not  been  decided,  as  in  causes  of  "  non- 
suit" and  "  retraxit,"  the  matters  may  be  examined  and  decided 
upon  a  subsequent  suit.  Starkie's  Evidence,  part  2,  p.  1 98,  and  the 
cases  referred  to.  *It  must  distinctly  appear  that  the  merits  r-»lg 
were  examined.  3  Wendall's  Rep.  27.  33.  8  Wendall's  Rep.  9.  *- 
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In  the  bill  filed  by  the  defendant  in  the  caSe  in  6  Peters,  Mr. 
Nourse  took  the  ground  that  the  money  charged  to  him  in  the 
Treasury  transcript,  had  not  been  received  by  him  as  "  an  officer  of 
the  Treasury,"  but  as  a  mere  rt  agent"  of  that  department.  He 
claimed  in  his  bill  that  the  term  "  officer"  in  the  act  of  Congress, 
was  applicable  only  to  those  who  in  such  a  capacity  received  the 
money  charged  to  him,  and  which  formed  the  items  of  the  account. 
6  Peters,  405.  The  other  matters  in  the  bill  alleged  that  nothing  was 
due  to  the  United  States,  but  that  a  balance  was  due  to  the  com- 
plainant. Thus  it  appears  that  one  of  the  material  grounds  for  the 
application  made  to  the  District  Judge,  was  that  the  money  was  not 
received  by  Mr.  Nourse  as  an  "  officer."  In  the  case  of  Randolph, 
13*1  w^c'1  came  before  the  Chief  Justice  of  this  Court,  *and  the 

J  District  Judge  of  the  eastern  district  of  Virginia,  in  the  Circuit 
Court  of  that  district,  it  was  decided  that  it  must  appear  in  the  ac- 
count for  which  a  distress  warrant  shall  issue,  that  the  money  claim- 
ed has  been  received  by  the  debtor  to  the  United  States  as  an  officer. 
Statute,  it  was  held,  should  be  construed  strictly. 
14*1       *It  will  be  said  that  the  District  Judge  proceeded,  in  the 

J  former  case,  on  the  ground  that  Mr.  Nourse  was  "  an  officer :" 
that  he  took  jurisdiction  of  the  case  upon  that  view  of  it ;  but  it  is 
submitted  to  this  Court  that  this  must  manifestly  appear ;  it  must  be 
fully  and  clearly  established,  that  in  the  decree,  or  opinion  of  the 
,  -*-.  judge,  he  was  an  officer  within  the  intendment  *of  the  statute ; 

■*  and  this  is  not  the  fact.  In  the  former  case,  a  reference  of  the 
accounts  between  the  United  States  and  the  complainant  in  the  bill, 
was  made  to  auditors.  The  credits  claimed  against  the  balance  of  the 
account  stated  at  the  treasury,  were  founded  on  items  of  expenditures 
made  by  Mr.  Nourse,  as  agentfor their  disbursement ;  and  a  perpetual 
16*1  "injunction  was  awarded.     It  does  not  appear  in  the  decree, 

J  what  the  decision  of  the  judge  was,  as  to  the  capacity  in  which 
Mr.  Nourse  acted,  in  the  receipt  of  the  money ;  nor  does  he  say  any 
thing  to  negative  or  affirm  the  fact.  Nor  is  it  material  to  the  claim 
of  the  United  States  that  the  proceeding  is  not  a  bar  to  this  suit,  that 
this  did  not  appear.  It  is  enough  that  the  "allegation  was  made  by 
.-*-.  Mr.  Nourse,  that  he  did  not  act  as  an  "  officer,"  in  making  the 

J  disbursements,  and  that  the  judge  so  decided  the  case.  The 
judge  says  that  the  services  were  extra-official ;  and  the  sums  due  as 
an  offset,  were  for  services  not  official :  and  that  the  money  received 
from  the  United  States,  was  not  received  by  him  as  Register  of  the 
Treasury. 
,«*-.       "Because  the  United  States  submitted  to  the  proceeding,  it 

■*  has  not  validity.  All  the  proceedings,  after  the  warrant  of 
seizure,  would  be  illegal,  if  the  government  had  not  a  right  to  issue 
it :  and  no  act  of  the  officers  of  the  United  States  could  be  of  avail, 
to  give  it  validity. 

Suppose  the  warrant  had  issued  by  direction  of  the  Solicitor 
a-g-.  *of  the  Treasury,  who  has  no  authority  to  order  it,  and  no 

J  exception  had  been  taken  to  it ;  would  the  proceedings  under 
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it  have  had  a  legal  existence  ?  As  it  may  be  considered  that  the 
decree  was  made  by  the  District  Judge,  on  the  allegation,  in  the  bill 
for  the  injunction,  that  the  money  was  not  received  as  an  officer, 
this  Court  will  not  infer  that  this  was  the  point  decided. 

•Mr.  Coxe,  for  the  defendant,  contended  that  the  whole  pro-  r# 
ceedings  in  the  case  which  is  reported  in  6  Peters,  were  judi-  L 
ciaL    Two  grounds  for  relief  were  presented  to  the  District  Judge. 
The  judge  ordered  the  accounts  between  the  United  States  and  Mr. 
Nourse  to  be  audited,  thus  passing  by  one  of  the  grounds,  and  con- 
sidering Mr.  Nourse  as  "  an  officer ;"  and  *deciding  the  case,  r#fil 
after  the  report  of  the  auditors,  in  that  view  of  it/  As  to  the  ^ 
nature  of  such  a  proceeding,  he  cited  5  Dane's  Abridgment,  223 ; 
"  where  one  acts  as  a  judge,  and  the  matter  is  within  his  jurisdiction, 
his  sentence  binds  until  reversed." 

In  awarding  the  injunction,  he  acted  judicially,  and  no  other  r*22 
*view  can  be  taken  of  his  action  in  this  case,  when  the  record  *• 
and  the  decree  are  examined.  In  the  case  of  the  Arredondo,  6  Peters, 
709.  711,  this  Court  have  said:  the  power  to  hear  and  determine  a 
cause,  is  jurisdiction ;  it  is  coram  judice,  whenever  a  cause  is  pre- 
sented which  brings  this  power  into  action.  6  Peters,  709.  All 
questions  arising  in  the  case  are  to  be  "decided.  Ibid.  700.  r#23 
By  consenting  to  be  sued,  and  submitting  the  decision  to  *- 
judicial  action ;  the  United  States  have  considered  it  as  a  purely 
judicial  question.     Ibid.  711. 

The  United  States,  by  adopting  the  proceeding  authorized  by  the 
act  of  Congress  of  1820,  claimed  that  the  party  against  whom  the 
warrant  issued,  was  within  the  act ;  and  in  the  *answer  to  the  r*24 
bill  presented  to  the  District  Judge  by  Mr.  Nourse,  his  liability  ■- 
as  an  officer  is  reasserted.  The  District  Judge  acted  on  this  state  of 
things,  and  gave  a  final  decree  upon  them  thus  presented  to  him. 

If  the  decree  in  this  case  had  been  in  the  form  of  chancery  proceed- 
ings in  England,  it  would  have  been  drawn  up  at  large,  and  the 
whole  audit  of  the  accounts  would  then  appear  in  the  decree ;  and 
it  would  be  seen  that  the  very  accounts  upon  which  the  United 
States  have  now  instituted  this  action  were  the  subject-matter  of  the 
whole  proceeding.  In  the  case  of  The  Bank  of  the  United  States 
v.  Ritchie,  8  Peters,  128,  this  Court  held,  that  although  the  decree  did 
not  set  forth  the  whole  of  the  matters  in  which  it  was  given,  yet  a 
party  on  a  bill  of  review  may  take  advantage  of  any  thing  appear- 
ing in  the  record.  The  application  of  this  rule  is  asked  to  the  case 
before  the  Court ;  and  the  objections  on  the  part  of  the  United 
States,  that  the  character  and  object  and  purpose  of  this  suit,  and  of 
the  warrant  of  distress,  are  not  shown  to  be  the  same,  will  not  be 
urged. 

As  to  the  position  that  it  does  not  appear  in  the  first  proceeding 
that  Mr.  Nourse  was  "  an  officer"  within  the  objects  of  the  statute ; 
it  is  sufficient  to  say,  that  however  the  money  claimed  by  the 
United  States  came  into  his  hands,  he  was  entitled  to  a  legal  and 
valid  set-off  to  the  claim.     The  United  States  proceeded  against 
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#25-j  him  as  "an  officer,"  claiming  from  him  a  "balance  for  money 
J  he  received  as  the  Register  of  the  Treasury ;  and  he  exhibited 
a  set-off,  beyond  the  whole  sum  demanded  by  the  United  States,  to 
the  satisfaction  of  the  auditors  appointed  by  the  District  Judge, 
which  report  was  confirmed  by  his  decree. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

The  United  States  had  instituted  their  suit  against  Joseph  Nourse, 
in  the  Circuit  Court  for  the  District  of  Columbia,  in  the  county  of 
Washington,  on  an  account  authenticated  according  to  law,  by  the 
proper  accounting  officers.  The  cause  being  at  issue  on  the  plea  of 
non  assumpsit,  the  following  case  was  agreed  between  the  parties. 

"  In  this  pase  it  is  agreed  that  the  suit  is  instituted  upon  a  tran- 
script from  the  Treasury  of  the  United  States,  which  is  annexed  to 
the  record  in  a  former  proceeding  originating  in  the  District  Court 
of  the  District  of  Columbia,  and  brought  before  the  Supreme  Court 
by  appeal.  And  it  is  farther  agreed,  that  the  defendant  shall  have 
the  same  benefit  of  the  proceedings  in  said  case  as  if  the  same  had 
been  pleaded,  or  as  if  given  in  evidence  upon  the  trial  of  the  general 
issues ;  and  upon  this  statement  judgment  shall  be  given  as  upon 
a  case  agreed,  and  either  party  be  at  liberty  to  refer  to  the  printed 
record  in  said  case  of  Nourse  v.  The  United  States,  as  if  the  same 
were  fully  incorporated  into  this  rdcord." 

The  case  referred  to  in  this  special  statement  grew  out  of  a  war- 
rant of  distress,  issued  by  the  Treasury  Department  on  the  14th 
day  of  July,  1829,  directed  to  the  marshal  of  the  District  of  Colum- 
bia, commanding  him  to  levy  and  collect  the  sum  of  eleven  thou- 
sand seven  hundred  and  sixty-nine  dollars  and  thirteen  cents,  by 
distress  and  sale  of  the  goods  and  chattels  of  Joseph  Nourse,  late  Re- 
gister of  the  Treasury.  This  warrant  was  issued  in  pursuance  of 
the  act  of  May  15th,  1820,  "providing  for  the  better  organization 
of  the  Treasury  Department."  The  third  section  of  this  act  enacts  in 
substance  that,  "  if  any  officer  employed  in  the  civil,  military,  or  naval 
departments  of  the  government  to  disburse  the  public  money  appro- 
priated for  the  service  of  those  departments  respectively,  shall  fail  to 
render  his  accounts,  or  pay  over  in  the  manner  required  by  law  any 
*  g,  sum  of  money  remaining  in  the  hands  of  *such  officer,  it  shall 
J  be  the  duty  of  the  officer  charged  with  the  revision  of  the 
accounts  of  such  officer,  to  cause  the  same  to  be  stated  to  the 
agent  of  the  Treasury,  who  is  required  to  proceed  against  the  delin- 
quent inr  the  manner  directed  in  the  preceding  section."  That  sec- 
tion directs  the  agent  of  the  Treasury  to  issue  a  warrant  of  distress 
against  such  delinquent  officer  and  his  sureties,  directed  to  tho 
marshal,  who  shall  proceed  to  levy  and  collect  the  money  remaining 
due  by  distress  and  sale  of  the  goods  and  chattels  of  such  delin- 
quent officer,  having  given  ten  days'  notice  of  such  intended  sale ;  and 
if  the  goods  and  chattels  be  not  sufficient  to  satisfy  the  said  warrant, 
the  same  may  be  levied  on  the  person  of  such  officer,  &c. 

The  fourth  section  provides  that  if  any  person  shall  consider  him- 
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self  aggrieved  by  any  warrant  issued  tinder  the  act,  he  may  prefer 
a  bill  of  complaint  to  any  District  Judge,  setting  forth  the  nature 
and  extent  of  the  injury  of  which  he  complains,  and  thereupon  the 
judge  may  grant  an  injunction  to  stay  proceedings  on  such  warrant 
altogether,  or  for  so  much  thereof  as  the  nature  of  the  case  requires ; 
and  the  same  proceeding  shall  be  had  on  such  injunction  as  in  other 
cases,  except  that  no  answer  shall  be  required  on  the  part  of  the 
United  States. 

Under  the  authority  given  by  this  section,  an  injunction  was 
awarded  by  William  Cranch,  Chief  Justice  of  the  District  of  Colum- 
bia, and  Judge  of  the  Court  of  the  United  States  for  that  District, 
to  stay  all  farther  proceedings  on  the  said  warrant. 

In  his  bill,  the  complainant  states  that  his  public  accounts  as  Register 
of  the  Treasury  of  the  United  States,  and  agent  of  the  Treasury  De- 
partment in  disbursing  certain  funds,  and  settling  certain  accounts 
of  contingencies  and  other  miscellaneous  matters,  and  as  agent  for 
the  joint  library  committees  of  Congress,  have  been  settled  at  the 
Treasury  since  his  removal  from  office ;  upon  which  settlement  a 
pretended  balance  has  been  found  against  him  for  the  sum  of 
eleven  thousand  two  hundred  and  fifty  dollars,  and  twenty-six 
cents,  for  which  warrant  of  distress  has  been  issued  by  the  agent  of 
the  Treasury,  which  has  been  levied  on  his  lands,  tenements,  goods, 
and  chattels,  by  the  marshal  of  the  District.  That  the  said  account 
is  unjust  and  illegal;  and  so  far  from  any  balance  being  due  thereon 
to  the  United  States,  a  considerable  balance  should  have  been 
struck  thereon  in  favour  of  the  complainant ;  *as  appears  by  r#  - 
an  account  annexed  to  the  bill,  which  he  declares  to  be  just  '- 
and  true. 

That  besides  his  regular  duties  as  Register,  he  was,  from  the  year 
1790  till  his  recent  dismission  from  office,  employed  by  the  proper 
department  of  the  government  in  the  separate  business  of  special 
agent  for  the  disbursement  of  the  contingent  funds  of  the  Treasury 
Department,  and  for  the  settlement  of  the  numerous  accounts  con- 
nected therewith.  These  duties  devolved  upon  him  great  labour  and 
responsibility,  and  occupied  a  great  portion  of  his  private  hours. 
When  he  undertook  this  branch  of  public  employment,  no  stipulation 
was  made  for  the  precise  amount  of  compensation.  The  usage  of 
the  Treasury  and  other  departments  of  the  government  has  inva- 
riably been  to  allow  commissions  not  only  to  unofficial  persons  so 
employed,  but  to  official  persons  and  clerks  of  the  departments, 
when  such  duties  were  distinct  from  the  stated  duties  appertaining 
to  their  offices.  That  he  has  regularly  made  out  and  presented 
his  account  to  the  proper  accounting  officers  of  the  Treasury ;  charg- 
ing his  commission  at  the  rate  of  two  and  a  half  per  cent,  on  the 
amount  of  his  disbursements ;  which,  if  allowed,  would  leave  the 
United  States  indebted  to  him  in  the  sum  of  nine  thousand  eight 
hundred  and  eighty-six  dollars,  and  twenty-four  cents,  which  he 
believes  to  be  justly  due  to  him. 

The  complainant  further  states  that  he  is  advised  that  the  act  of 
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Congress  under  which  the  said  warrant  of  distress  is  pretended  to 
have  been  issued,  being  a  law  in  derogation  of  common  right,  ought 
to  be  construed  with  the  utmost  strictness :  but  that  on  no  reasonable 
construction  can  this  complainant  or  his  accounts,  either  as  Register 
of  the  Treasury,  or  as  agent  of  the  joint  library  committees  of  Con- 
gress, be  brought  within  the  descriptions  of  persons  over  whom  that 
act  gives  jurisdiction  to  the  agent  of  the  Treasury.  The  bill  prays 
for  an  injunction  and  for  further  relief. 

The  United  States  in  their  answer  refer  to  and  rely  on  the  general 
account  of  the  complainant  settled  by  the  proper  officer  of  the  govern- 
ment, by  which  he  was  found  indebted  in  the  sum  of  eleven  thou- 
sand seven  hundred  and  sixty-nine  dollars,  and  thirteen  cents. 
They  admit  that  the  complainant  had  rendered  an  account  charging 
a  commission  of  two  and  a  half  per  cent,  on  all  the  moneys  which 
had  passed  through  his  hands  in  the  different  agencies  in  which  he 
had  acted,  exhibiting  a  balance  in  his  favour,  of  nine  thousand  three 
#  Q,  hundred  and  sixty-seven  dollars,  and  *eighty-seven  cents. 
J  They  deny  the  right  of  the  complainant  to  a  commission  on 
the  moneys  disbursed  by  him ;  and  contend  that  they  were  author- 
ized by  law  to  enforce  the  payment  of  the  balance  due  to  the 
government  by  warrant  of  distress.  They  therefore  pray  that  the 
injunction  may  be  dissolved,  and  that  they  may  be  permitted  to 
pursue  their  legal  remedies  for  the  sum  due  to  them. 

The  Court  determined  that  the  said  Joseph  Nourse  was  entitled 
to  compensation  for  the  extra  services  he  had  rendered  to  the 
government,  in  the  agencies  mentioned  in  the  bill ;  and  appointed 
auditors  to  ascertain  the  value  of  his  services  and  compensation,  and 
to  report  thereon  without  delay.  The  report  of  the  auditors  allowed 
to  the  complainant  a  commission  of  two  and  a  half  per  cent,  on  the 
sum  of  nine  hundred  and  forty-three  thousand  three  hundred  and 
eight  dollars,  and  eighty-three  cents,  disbursed  by  him  in  the  several 
agencies  in  which  he  had  been  employed,  leaving  a  balance  due  to 
him  from  the  United  States. 

The  report  was  confirmed  and  the  injunction  made  perpetual. 

Some  farther  proceedings  were  had  in  that  cause,  which  do  not 
affect  the  case  now  before  this  Court. 

This  suit  is  instituted  on  the  same  account  on  which  the  distress 
warrant  was  issued,  and  against  which  the  decree  of  the  District 
Judge  was  pronounced.  The  defendant  relies  on  that  decree  as  a 
bar  to  the  action.  The  Circuit  Court  adjudged  it  to  be  a  bar ;  and 
that  judgment  is  now  to  be  revised  in  this  Court. 

It  is  a  rule  to  which  no  exception  is  recollected,  that  the  judgment 
of  a  Court  of  competent  jurisdiction,  while  unreversed,  concludes  the 
subject-matter  as  between  the  same  parties.  They  cannot  again 
bring  it  into  litigation. 

An  execution  is  the  end  of  the  law.    It  gives  the  successful  party 
the  fruits  of  his  judgment,  and  the  distress* warrant  is  a  most  effective 
execution.    It  may  act  on  the  body  and  estate  of  the  individual 
against  whom  it  is  directed. 
14 
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It  would  excite  some  surprise  if,  in  a  government  of  laws  and  of 
principle,  furnished  with  a  department  whose  appropriate  duty  it  is 
to  decide  questions  of  right,  not  only  between  individuals,  but 
between  the  government  and  individuals ;  a  ministerial  officer  might, 
at  his  discretion,  issue  this  powerful  *process,  and  levy  on  the  ,-»2g 
person,  lands,  and  chattels  of  the  debtor,  any  sum  he  might  *■ 
believe  to  be  due,  leaving  to  that  debtor  no  remedy,  no  appeal  to  the 
laws  of  his  country,  if  he  should  believe  the  claim  to  be  unjust  But 
this  anomaly  does  not  exist ;  this  imputation  cannot  be  cast  on  the 
legislature  of  the  United  States.  While  it  was  perceived  that  the 
public  interest  required  a  prompt  remedy  against  public  defaulters, 
the  legislature  was  not  unmindful  of  the  rights  of  individuals,  and 
provided  that  this  remedy  should  not  be  used  oppressively.  The 
party  who  thinks  himself  aggrieved  may  appeal  from  the  decision 
of  the  Treasury  to  the  law,  and  prefer  a  bill  of  complaint  to  any 
District  Judge  of  the  United  States,  setting  forth  therein  the  nature 
and  extent  of  the  injury ;  who  may  grant  an  injunction  to  stay 
proceedings  on  such  warrant  altogether,  or  for  so  much  thereof  as 
the  nature  of  the  case  requires.  And  the  same  proceedings  shall  be 
had  on  such  injunctions  as  in  other  cases,  except  that  no  answer  shall 
be  required  on  the  part  of  the  United  States. 

Joseph  Nourse,  in  pursuance  of  the  permission  given  by  this 
section,  did  file  his  bill  of  complaint,  alleging,  among  other  things, 
that  he  owed  nothing  to  the  United  States,  and  praying  the  judge  to 
enjoin  all  farther  proceedings  on  the  warrant.  The  injunction  was 
granted,  and  the  whole  cause  thus  transferred  before  the  District 
Judge,  who  was  directed  to  proceed  therein  as  in  other  cases.  He  had 
consequently  full  jurisdiction  over  it.  After  a  reference  to  auditors, 
according  to  the  course  of  Courts  of  Chancery  in  matters  of  account, 
he  pronounced  his  final  decree  against  the  United  States,  and  awarded 
a  perpetual  injunction.  This  decree  is  now  in  full  force,  and  was  in 
force  when  this  suit  was  instituted.  The  act  of  Congress  gave 
jurisdiction  in  the  specific  case  to  the  District  Judge.  He  might  have 
enjoined  the  whole  or  a  part  of  the  warrant.  His  decree  might  have 
been  for  or  against  the  United  States,  for  the  whole  or  a  part  of  the 
claim.  On  the  sum  which  he  found  to  be  due,  he  is  directed  to 
assess  the  lawful  interest;  he  may  add  such  damages  as,  with  the 
interest,  shall  not  exceed  the  rate  of  ten  per  cent,  per  annum  on  the 
principal  sum.  Had  the  District  Judge  finally  enjoined  a  part  of  the 
sum  claimed  by  the  United  States,  and  decreed  that  the  residue  should 
be  paid  with  interest,  all  would  perceive  the  unfitness  of  asserting 
*a  claim  in  a  new  action  to  that  portion  of  the  debt  which  p»3Q 
had  been  enjoined  by  the  decree  of  the  Court.  And  yet  *- 
between  the  obligation  of  a  decree  against  the  whole  claim,  and 
against  a  part  of  it,  no  distinction  is  perceived. 

Aware  of  the  difficulty  of  maintaining  an  action  on  a  claim  on 
which  a  Court  of  competent  jurisdiction  has  passed  a  judgment,  still 
in  force;  the  Attorney  General  questions  the  jurisdiction  of  the 
District  Court,  and  rests  his  argument  for  the  reversal  of  the  judgment 
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of  the  Circuit  Court  chiefly  on  this  point.  He  contends,  that  Joseph 
Nourse  was  not  an  officer  contemplated  by  the  act  providing  for  the 
better  organization  of  the  Treasury  Department ;  that  the  warrant  of 
distress  could  not  legally  be  issued  against  him ;  and,  consequently, 
that  this  is  not  a  case  in  which  the  District  Court  can  exercise  jurisdic- 
tion. He  refers  to  the  bill  of  complaint,  which  is  drawn  with  a  double 
aspect  It  alleges  that  the  complainant  is  not  indebted  to  the  United 
States ;  and  that,  were  it  otherwise,  he  is  not  an  officer  contemplated 
by  the  act  against  whom  a  distress  warrant  can  legally  be  issued. 

This  argument  has  been  considered. 

Did  the  case  depend  upon  the  question  whether  Joseph  Nourse, 
in  any  of  the  characters  in  which  he  is  charged  in  the  account 
accompanying  the  warrant,  was  an  officer  subjected  by  law  to  this 
process,  some  difficulty  would  exist  in  finding  in  the  record  sufficient 
information  on  which  to  decide  it  The  following  are  the  items  of 
the  account    To  balance  due, 

As  agent  for  the  joint  library  committee  of  Congress,    #2,502  55 

As  agent  for  paying  the  expenses  of  stating  and 
printing  the  public  accounts,  934  98 

As  agent  for  paying  the  superintendent  and  watch- 
men of  the  buildings  occupied  by  the  state  and  Treasury 
Departments,  1,325  41 

As  agent  for  paying  the  expenses  of  printing  certificates 
of  the  public  debt,  1,011  29 

As  agent  for  paying  the  contingent  expenses  of  the 
Treasury  Department,  5,994  90 


#11,769  13 

Whether  in  any  or  all  of  these  agencies,  Joseph  Nourse  acted 
*311  *as  an  °^cer  against  whom  a  distress  warrant  could  legally  be 
J  issued,  for  any  sum  in  which  he  might  be  found  a  defaulter, 
the  record  does  not  furnish  the  means  of  deciding  clearly.  But  the 
District  Court  took  no  notice  of  that  part  of  the  bill  which  suggests 
this  objection.  It  acted  on  the  merits  of  the  case,  and  decreed 
against  the  United  States  on  those  merits. 

Still,  howeyer,  the  Attorney  General  contends,  that  in  so  doing, 
it  transcended  its  jurisdiction,  and  has  taken  cognisance  of  a  case 
which  could  not  legally  be  brought  before  it  This  is  founded 
entirely  on  the  assumption  that  the  warrant  was  issued  against  a 
person  not  liable  to  it. 

Let  this  be  conceded. 

It  would  be  strange  indeed  if  the  legislature,  intending  to  give  a 
prompt  remedy  against  a  particular  class  of  debtors,  should  carefully 
guard  that  class  against  any  abuse  of  the  remedy ;  and  yet  leave  all 
other  persons,  whether  debtors  or  not,  exposed  to  that  abuse :  that 
an  officer  liable  to  the  process  should  be  enabled  to  correct  it,  if  it 
issued  injuriously,  by  appealing  to  the  law:  and  yet  that  an  individual 
not  liable  to  the  process,  should  be  compelled  to  submit  to  the 
oppression  and  to  suffer  the  wrong. 
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The  act  is  not  chargeable  with  this  inattention  to  the  rights 
of  individuals. 

The  sections  which  regulate  the  proceedings  of  the  Treasury 
Department  on  the  warrant,  contemplate  the  officer  against  whom  it 
nay  be  issued,  and  confine  it  to  him :  but  when  the  legislature  turns 
s  attention  to  the  individual  against  whom  it  may  issue,  the 
language  of  the  law  is  immediately  changed.  The  word  person  is 
substituted  for  officer,  and  the  act  declares  "  that  if  any  person  should 
consider  himself  aggrieved  by  any  warrant  issued  under  this  act,  he 
may  prefer  a  bill  of  complaint,  &c,  and  thereupon  the  judge  may 
grant  an  injunction,  &c." 

The  character  of  the  individual  against  whom  the  warrant  may 
be  issued  is  entirely  disregarded  by  this  part  of  the  act.  Be  he 
whom  he  may,  an  officer  or  not  an  officer,  a  debtor  or  not  a  debtor ; 
if  the  warrant  be  levied  on  his  person  or  property,  he  is  permitted 
to  appeal  to  the  laws  of  his  country,  and  to  bring  his  case  before  the 
District  Judge,  to  be  adjudicated  by  him. 

•The  District  Court  then  had  complete  jurisdiction  over  this     .-*32 
case,  and  its  decision  is  final.  The  judgment  is  consequently     *- 
a  bar  to  any  subsequent  action  for  the  same  cause.    The  judgment 
of  the  Circuit  Court  is  affirmed 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel ;  on  consideration  whereof,  it  is  adjudged  and  ordered, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed. 
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•The  President,  Directors,  and  Company  of  the  Bank  or 
Alexandria,  Plaintiffs  in  error,  v.  Thomas  Swann. 

Promissory  Note*  The  general  rale,  m  laid  down  by  thif  Court  in  Lenox  v.  Roberta, 
2  Wheat  373,  4  Cond.  Rep.  162,  is,  that  the  demand  of  payment  of  a  promissory  note 
should  be  made  on  the  last  day  of  grace ;  and  notice  of  the  default  of  the  maker  be  put 
into  the  post  office,  early  enough  to  be  sent  by  tho  mail  of  the  succeeding  day. 

The  note  on  which  the  action  in  this  case  was  brought,  haying  become  due  at  the  Bank  of 
Alexandria,  where  it  was  made  payable,  payment  of  the  same  was  demanded  at  the 
bank  before  three  o'clock  on  that  day.  Notice  of  non-payment  was  put  into  the  post 
office  on  the  following  day,  directed  to  the  endorser,  the  defendant  in  error,  who  resided 
in  Washington.  According  to  the  course  of  the  mail  from  Alexandria  to  the  city  of 
Washington,  all  letters  put  into  the  mail  before  half-past  six  o'clock,  P.  M.,  at  Alexan- 
dria, would  leave  there  some  time  during  the  night,  and  would  be  deliverable  at  Washing- 
ton the  next  day  at  any  time  after  half-past  eight  o'clock.  The  defendant  in  error  con- 
tended, that  as  demand  of  payment  was  made  before  three  o'clock,  P.  M.,  notice  of  the 
non-payment  of  the  note  should  have  been  put  into  the  post  office  on  the  same  day  it  was 
dishonoured,  early  enough  to  have  gone  with  the  mail  of  that  evening.  The  Court  held, 
that  the  law  does  not  require  the  utmost  possible  diligence  in  the  holder  in  giving  notice 
of  the  dishonour  of  the  note;  all  that  is  required  is  ordinary  reasonable  diligence ;  and  , 
what  shall  constitute  reasonable  diligence  ought  to  be  regulated  with  a  view  to  practical 
convenience,  and  the  usual  course  of  business. 

The  law,  generally  speaking,  does  not  regard  the  fractions  of  a  day ;  and  although  the 
demand  of  payment  at  the  bank  was  required  to  be  made  during  banking  hours,  it  would  be 
unreasonable,  and  against  what  the  special  verdict  finds  to  have  been  the  usage  of  the 
bank  at  that  time,  to  require  notice  of  non-payment  to  be  sent  to  the  endorser  on  the 
same  day.    This  usage  of  the  bank  corresponds  with  the  rule  of  law  on  the  subject 

If  the  time  of  sending  notice  is  limited  to  fractions  of  a  day,  it  will  always  come  in  ques- 
tion how  swiftly  notice  could  be  conveyed.  The  notice  sent  by  the  mail,  the  next  day 
after  the  dishonour  of  the  note,  was  in  due  time. 

The  law  has  prescribed  no  particular  form  for  such  notice.  The  object  of  it  is  merely  to 
inform  the  endorser  of  the  non-payment  by  the  maker,  and  that  he  is  held  liable  for  the 
payment  thereof! 

The  note  on  which  the  suit  was  brought  was  for  one  thousand  four  hundred  dollars,  drawn  by 
H.  P.  in  favour  of  the  defendant  in  error,  and  the  notice  describes  it  as  for  the  sum  of 
one  thousand  four  hundred  and  fifty-seven  dollars.  In  the  margin  of  the  note  is  set  down 
in  figures  one  thousand  four  hundred  and  fifty-seven  dollars,  and  the  special  verdict  found 
that  the  note  was  discounted  at  the  bank,  as  for  a  note  of  one  thousand  four  hundred  and 
fifty-seven  dollars.  The  defendant  in  error  was  not  an  endorser  on  any  other  note  drawn 
by  H.  P.  and  discounted  at  the  bank,  or  placed  there  for  collection.  By  the  Court : 
This  case  falls  within  the  rule  laid  down  by  this  Court  in  the  case  of  Mills  v.  The  Bank 
of  the  United  8tates,  11  Wheat  431,  6  Cond.  Rep.  373,  that  every  variance,  however 
immaterial,  is  not  fetal  to  the  notice.  It  must  be  such  a  variance  as  conveys  no  sufficient 
•knowledge  to  the  party  of  the  particular  note  which  has  been  dishonoured. 
34*]  If  it  does  not  mislead  him,  if  it  conveys  to  him  the  real  feet  without  any  doubt, 
the  variance  cannot  be  material,  either  to  guard  his  rights  or  avoid  his  re- 
sponsibility. In  that  case,  as  in  the  one  now  before  the  Court,  it  appeared  that  there  was 
no  other  note  in  the  bank  endorsed  by  Mills;  and  this  the  Court  considered  a  controlling 
feet,  to  show  that  the  endorser  could  not  have  been  misled  by  the  variance  in  the  date 
of  the  note,  which  was  the  misdescription  complained  o£ 

Where  it  did  not  appear  on  the  record  that  a  bond  had  been  given  to  the  clerk  of  the 
Circuit  Court  to  prosecute  the  writ  of  error,  the  Court  continued  the  case  to  the  subse- 
quent day  of  the  term,  to  ascertain  whether  a  bond  had  been  given. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  county 
of  Alexandria,  in  the  District  of  Columbia. 
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This  was  an  action  in  the  Circuit  Court  of  the  county  of  Alexan- 
dria, instituted  by  plaintiffs  in  error  against  the  defendant,  on  a  pro- 
missory note  drawn  by  H.  Peake,  and  endorsed  by  the  defendant, 
payable  and  negotiable  at  the  Bank  of  Alexandria. 

The  first  count  in  the  declaration  sets  forth,  the  liability  of  the  de- 
fendant on  a  note  for  one  thousand  four  hundred  dollars,  dated  the 
23d  day  of  June,  1829,  and  payable  in  sixty  days  from  the  date 
thereof.  The  declaration  states,  that  after  the  time  limited  in  the 
note  for  the  payment  thereof,  viz.  on  the  25th  day  of  August,  1829, 
the  note  was  shown  and  presented  to  the  drawer  at  the  bank,  and 
payment  requested  of  the  same,  which  was  refused,  of  which  notice 
was  afterwards,  on  the  said  25th  day  of  August,  given  to  the  de- 
fendant The  second  count  was  the  sum  of  one  thousand  five  hun- 
dred dollars,  money  laid  out  and  expended.  The  defendant  pleaded 
non  assumpsit,  and  on  the  trial  of  the  issue  the  jury  found  the  fol- 
lowing special  verdict 

"  We,  of  the  jury,  find  that  one  Humphrey  Peake,  on  the  14th 
day  of.  March,  1826,  obtained,  for  his  own  accommodation,  a  dis- 
count at  the  bank  of  the  plaintiffs,  for  the  sum  of  one  thousand  four 
hundred  and  fifty-seven  dollars,  and  sixty  cents,  on  his  note  for  that 
amount,  endorsed  by  defendant  on  the  day  and  year  aforesaid, 
payable  sixty  days  after  date ;  that  the  said  discount  was  regularly 
continued  from  that  time  until  the  5th  day  of  February,  1828,  by  new 
notes  of  the  said  Humphrey  Peake  for  this  same  sum,  endorsed  by 
the  defendant,  and  discounted  at  the  said  bank,  to  take  up  the  pre- 
ceding notes,  the  sums  discounted  on  which  new  notes  were  regu- 
larly so  applied ;  that  on  the  said  5th  day  of  February,  1828,  a  note  of 
the  said  Humphrey  Peake  for  one  thousand  four  hundred  and  fifty- 
seven  dollars,  of  that  date,  payable  sixty  days  after  date  to  the  de- 
fendant, and  *by  him  endorsed,  negotiable  and  payable  at  .-*„- 
the  said  bank,  was  there  discounted  towards  taking  up  a  *- 
note  of  the  said  Humphrey,  endorsed  by  defendant,  and  discounted 
as  aforesaid,  for  the  sum  of  one  thousand  four  hundred  and  fifty- 
seven  dollars  and  sixty  cents,  which  became  due  on  the  said 
5th  day  of  February,  1828 ;  and  that  the  discount  so  made  on  the 
said  note  of  one  thousand  four  hundred  and  fifty-seven  dollars,  on 
the  said  5th  of  February,  was  regularly  continued  by  a  series  of 
notes  of  the  said  Humphrey,  endorsed  by  the  defendant  for  the 
said  last  mentioned  sum,  negotiable  and  payable  at  said  bank, 
until  the  23d  of  June,  1829 ;  all  which  discounts,  so  made,  were 
applied  regularly  towards  the  discharge  of  the  notes  before  dis- 
counted as  aforesaid  at  thp  said  bank.  We  find  that,  on  the  23d  day 
of  June,  1829,  a  note  of  the  said  Humphrey  Peake,  for  the  sum  of  one 
thousand  four  hundred  and  fifty-seven  dollars,  endorsed  and  dis- 
counted as  aforesaid,  became  due  and  payable  at  the  said  bank ;  and 
that,  on  the  said  23d  day  of  June,  1829,  the  note  in  the  declaration 
mentioned,  was,  at  the  instance  of  the  said  Humphrey,  discounted 
at  the  said  bank  as  and  for  a  note  of  one  thousand  four  hundred 
and  fifty-seven  dollars,  for  the  purpose  of  taking  up  the  note  of  the 
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said  Humphrey,  endorsed  and  discounted  as  aforesaid,  which  be- 
came due  on  the  said  23d  of  June ;  and  that  the  sum  of  one  thousand 
four  hundred  and  forty-one  dollars  and  forty-five  cents,  the  discount 
so  made,  was  applied  towards  that  purpose :  that,  when  the  said  dis- 
count was  made,  the  said  note  was,  from  reference  to  the  figures  in 
the  margin  only,  mistaken  as  a  note  for  one  thousand  four  hundred 
and  fifty-seven  dollars.  We  find  that  the  body  and  signature  of  the 
said  note,  dated  the  23d  day  of  June,  including  the  date  and  figures  in 
the  margin,  are  wholly  in  the  handwriting  of  the  said  Humphrey, 
and  were  written  by  him ;  and  that  the  endorsement  of  the  name  of 
the  defendant,  thereon,  is  in  the  handwriting  of  the  defendant,  and 
was  made  by  him  for  the  purpose  of  having  the  said  note  discounted 
at  the  said  bank  for  the  object  before  expressed ;  and  we  find  that 
the  said  note  and  endorsement  are  in  the  words  and  figures  fol- 
lowing : 

"•Alexandria,  June  23,  1829. 

"#1457. 

"  Sixty  days  after  date,  I  promise  to  pay  to  Thomas  Swann,  Esq., 
or  order,  for  value  received,  fourteen  hundred  dollars,  payable  and 
negotiable  at  the  Bank  of  Alexandria.  "  Humph.  Peake. 

"Endorsed — Tho.  Swann. 

36*1  *"We  find  that 'during  the  whole  period  of  time  before 
J  mentioned,  that  is  to  say,  from  the  5th  day  of  February,  J 828, 
and  from  thence  to  this  day,  there  was  no  other  note  of  the  said 
Humphrey,  endorsed  by  the  said  defendant,  discounted  by  the  said 
bank,  or  in  the  said  bank  for  collection  or  otherwise.  We  find  that 
the  business  of  the  said  bank  always  has  been,  and  yet  is  transacted 
at  their  banking  house,  in  the  town  of  Alexandria ;  and  that  the 
defendant,  on  the  25th  day  of  August,  1829,  for  a  long  time  before, 
and  ever  since,  was,  and  ever  has  continued  to  be  an  inhabitant  and 
resident  of  the  city  of  Washington,  in  the  District  of  Columbia,  dis- 
tant about  seven  miles  from  Alexandria.  We  find  that,  during  the 
whole  month  of  August,  in  the  year  1829,  the  mail  from  Alexandria  to 
the  said  city  of  Washington,  and  to  other  towns  on  the  main  north- 
ern route,  was  made  up  once  a  day ;  that  it  closed  at  nine  o'clock, 
P.  M .,  on  each  day,  and  that  letters  for  Washington  and  for  the  north, 
put  in  after  half  an  hour  after  eight  o'clock,  P.  M.,  were  not,  in 
the  general  course  of  proceedings  in  the  post  office  at  Alexandria, 
sent  by  the  mail  which  closed  on  that  day,  but  were  postmarked  on 
the  succeeding,  and  sent  by  the  mail  made  up  on  such  succeeding 
day;  and  that  all  letters  for  Washington  and  the  north,  put  into  the 
post  office  at  Alexandria  before  half  past  eight  o'clock,  P.  M.,  were 
post  marked  on  the  day  they  were  so  put  in,  and  sent  by  the  mail 
which  closed  at  nine  o'clock,  P.  M.,  as  before  stated :  that  the  mail 
for  Washington  and  other  northern  towns,  which  was  closed  at  Alex- 
andria, as  aforesaid,  at  nine  o'clock,  P.  M.,  was  sent  off  from  Alex- 
andria between  twelve  o'clock,  at  night  of  the  same  day,  and  two 
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o'clock  in  the  morning  of  the  succeeding  day ;  sometimes,  but  very 
rarely,  leaving  Alexandria  before  twelve  o'clock  at  night,  as  afore- 
said, and  generally  leaving  that  place  about  two  o'clock  in  the 
morning  of  the  day  succeeding  the  making  up  and  closing  of  the 
mail  at  Alexandria,  as  aforesaid. 

"We  find  that  letters  from  Alexandria  to  Washington,  sent  by 
mail,  were,  during  the  period  aforesaid,  delivered  out  at  Washington 
at  any  hour  after  eight  o'clock,  A.  M.,  on  the  day  succeeding  that 
on  which  the  mail  was  closed  at  Alexandria  for  that  place.  We 
find  that  the  hours  of  business  at  the  said  Bank  of  Alexandria, 
during  the  winter,  have  always  been  from  ten  o'clock  A.  M .,  to 
three  o'clock,  P.  M.,  and,  during  the  *summer  from  nine  j-»37 
o'clock,  A.  M.,  to  three  o'clock,  P.  M.:  after  which  latter  L 
hour  the  clerks  and  officers  left  the  bank,  and  attended  no  more  to 
banking  business  during  the  day. 

"  We  find  that  it  is,  and  for  a  long  time  past,  including  the  year 
1829,  has  been  the  usage  of  the  Bank  of  Alexandria,  and  other 
banks  in  the  town,  to  deliver  out  to  the  notary,  on  each  day  at 
three  o'clock,  all  notes  and  bills  discounted  by,  or  to  be  paid  at  such 
banks,  which  have  become  due  on  such  day,  for  demand  and  pro- 
test ;  and  for  the  notary  to  return  such  notes,  with  the  protest  for 
non-payment,  to  the  said  bank,  on  the  morning  of  the  succeeding 
day,  soon  after  the  bank  opened.  We  find  that,  on  the  25th  day 
of  August,  being  the  third  day  of  grace  on  the  note  in  the  declara- 
tion mentioned,  it  was,  by  Benjamin  C.  Ashton,  teller  of  the  said 
bank,  and  during  bank  hours  of  that  day,  presented  at  said  bank  to 
James  L.  M'Kenna,  cashier  of  the  said  bank,  for  payment ;  that  the 
said  M'Kenna  examined  the  books  of  the  said  bank,  and  found  that 
the  said  Humphrey  Peake  had  no  money  or  funds  there,  and  stated 
that  fact  to  the  said  teller ;  that  neither  the  said  Peake,  nor  any 
other  person  appeared  for  him  at  the  said  bank  to  pay  the  said 
note ;  and  that  before  the  28th  day  of  August,  1829,  the  said  Peake 
had  failed,  and  had  left  the  town  of  Alexandria,  where  he  had 
before  that  time  resided. 

"  We  find  that  the  said  note  having  remained  unpaid  on  the  said 
25th  of  August,  1829,  it  was,  on  the  closing  of  the  bank  on  that 
day,  taken  out  by  the  said  Benjamin  C.  Ashton,  who  was  also  a 
notary  public,  for  protest,  and  was,  on  the  morning  of  the  26th 
of  August,  1829,  returned  to  the  said  bank  with  the  protest,  which 
was  drawn  up  on  the  said  26th  of  August,  1829 ;  and  that  the  said 
note,  in  the  said  declaration  mentioned,  remained  in  the  said  bank  as 
its  property,  from  the  said  23d  day  of  June,  1829,  until  about  the  30th 
of  October,  in  the  same  year,  when  it  was  delivered  to  their  attorney 
for  suit,  with  the  exception  only  of  the  time  it  was  in  the  hands  of 
the  said  Benjamin  C.  Ashton  as  notary,  as  aforesaid. 

"We  find  that,  on  the  26th  day  of  August,  1829,  and  long  before 
the  closing  of  the  mail  of  that  day  at  Alexandria,  that  Benjamin  C. 
Ashton,  on  behalf  of  the  said  bank,  put  into  the  post  office  at 
Alexandria  a  letter  written  by  him,  addressed  to  the  defendant  at 
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*381     Washington,  intended   by  the   said  letter  to    *give    him 
J     notice  of  the  non-payment  of  the  said  note,  which  letter  was 
post  marked  at  the  post  office  in  Alexandria,  'Alexandria,  D.  C, 
August  26/  and  is  in  the  words  and  figures  following : 

"Alexandria,  August  26,  1829. 
"  Sir,  A  note  drawn  by  Humphrey  Peake,  for  1457  dollars,  dated 
Alexandria,  23d  of  June  1829,  payable  to  you,  or  your  order,  at 
the  Bank  of  Alexandria,  sixty  days  after  its  date,  by  you  endorsed, 
and  for  payment  of  which  you  are  held  liable,  is  protested  for  non- 
payment, at  the  request  of  the  President,  Directors,  &  Co.  of  the 
said  bank. 

Respectfully,  your  obedient  servant, 
"  Benj.  C.  Ashton,  Not  Pub. 
"Thomas  Swank,  Esq.,  Washington  City. 

"  Which  letter  was  received  by  the  defendant  in  due  course  of 
mail,  on  the  27th  day  of  August,  1829.  We  find  the  protest,  before 
referred  to,  in  the  words  and  figures  following : 

"Alexandria,  June  23, 1829. 

"$1457. 

Sixty  days  after  date,  I  promise  to  pay  to  Thomas  Swann,  Esq., 
or  order,  for  value  received,  fourteen  hundred  dollars,  payable  and 
negotiable  at  the  Bank  of  Alexandria.  "  Humph.  Peake. 

"Endorsed — Tho.  Swank. 

"  United  States  of  America,  District  of  Columbia,  county  of  Alex- 
andria, to  wit : 

"  On  the  25th  day  of  August,  in  the  year  of  our  Lord  1829,  at  the 
request  of  the  President,  Directors,  and  Company  of  the  Bank  of 
Alexandria,  I,  Benjamin  C.  Ashton,  public  notary  in  and  for  the 
county  of  Alexandria,  by  lawful  authority  duly  appointed  and  quali- 
fied, dwelling  in  Alexandria,  in  the  county  and  district  aforesaid, 
demanded  payment  of  a  note,  of  which  the  above  is  a  copy,  of  the 
cashier  of  the  Bank  of  Alexandria,  at  the  said  bank,  and  he  an- 
swered that  no  funds  were  there  fdr  its  payment ;  and  on  the  26th 
*39l  ^a7  °^  *e  same  month>  *  *gave  notice  to  the  endorser,  by 
J     mail,  that  the  drawer  of  the  said  note  had  failed  to  pay  it. 

"  Whereupon,  I,  the  said  notary,  at  the  request  aforesaid,  did 
protest,  and  by  these  presents  do  publicly  and  solemnly  protest,  as 
well  against  the  drawer  and  endorser  of  the  said  note,  as  against  all 
others  whom  it  doth  or  may  concern,  for  exchange,  re-exchange,  and 
all  costs,  charges,  and  interest  already  incurred  or  to  be  hereafter 
incurred,  for  the  want  of  payment  thereof 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  affixed 
my  seal  notarial,  the  day  and  year  aforesaid. 

"  [l.  s.]  Benj.  C.  Ashton,  Notary  Public, 

"  Protesting,  $1.75 
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"  We  find  that  no  part  of  the  said  sum  of  one  thousand  four 
hundred  dollars,  of  the  note  in  the  declaration  mentioned,  has  been 
paid. 

"  We  find  that  the  said  Bank  of  Alexandria  kept  a  book  called 
an  offering  book,  in  which  the  different  sums  and  notes  offered  for 
discount  were  entered ;  and  that  this  book  was  always  laid  before 
the  board  of  directors  on  the  discount  days  in  the  bank,  and  the  dis- 
counts agreed  to  be  made  by  the  board  regularly  entered  in  the  said 
discount  book. 

"  We  find  that  the  23d  day  of  June,  1829,  was  one  of  the  regular 
discount  days  in  the  said  bank ;  and  on  that  day  the  said  book  was 
laid  before  the  board  of  directors,  and,  among  the  other  entries  made 
for  discount  on  that  day,  was  one  in  the  following  words  and  figures : 

"  '  Humphrey  Peake,  Thomas  Swann,  Humph.  Peake. 

'"June  23,  August  22,  1457,  1554,  1441,  46.' 

"  We  find  that  the  said  entry  was  intended  to  mean  that  the  said 
Humphrey  Peake,  had  offered  for  discount  his  note  for  one  thousand 
four  hundred  and  fifty-seven  dollars,  endorsed  by  the  said  defendant, 
and  payable  sixty  days  thereafter.  We  find  that  no  note  for  one 
thousand  four  hundred  and  fifty-seven  dollars,  drawn  by  the  said 
Humphrey  Peake,  and  endorsed  by  the  said  defendant,  had  been 
offered  for  discount  to  the  said  bank  on  the  said  23d  of  June,  1829 ; 
but  that  the  note  in  the  declaration  mentioned,  was  on  that  day  offered 
to  the  said  bank  for  discount,  and  for  the  purpose  of  renewing  for 
that  amount  the  note  of  one  thousand  four  hundred  and  fifty-seven 
dollars,  then  due  at  the  said  bank.  We  find  that  no  note  for  one 
thousand  four  hundred  dollars,  drawn  by  the  said  H.  Peake,  and 
•endorsed  by  the  said  defendant,  was  ever  entered  on  the  r#40 
books  of  the  said  bank  for  discount ;  nor  is  there  any  entry  L 
made  upon  the  books  of  the  said  bank,  that  any  such  note  had  ever 
been  discounted  by  the  said  bank. 

"  We  find  that,  upon  the  offering  for  one  thousand  four  hundred 
and  fifty-seven  dollars,  before  stated,  the  board  of  directors  agreed  to 
make  a  discount  for  that  sum,  and  the  same  was  entered  in  the  dis- 
count book  as  discounted,  and  the  proceeds  carried  to  the  credit  of  the 
said  Humphrey  Peake.  We  find  that  the  said  discount  was  intended 
by  the  board  as  a  renewal  of  the  note  of  one  thousand  four  hundred 
and  fifty-seven  dollars  then  due  to  the  said  bank ;  and  that  the  note 
in  the  declaration  mentioned,  was  intended  to  be  designated  in  the 
offering  book,  by  the  said  description  of  a  note  drawn  by  the  said 
Peake,  and  endorsed  by  the  defendant  as  a  note  for  one  thousand 
four  hundred  and  fifty-seven  dollars. 

"  If,  on  the  whole  matter  aforesaid,  the  law  be  for  the  plaintiffs, 
then  we  find  for  the  plaintiffs,  and  assess  their  damages  to  the  sum 
of  one  thousand  four  hundred  dollars,  being  the  principal  sum  due, 
to  bear  interest  from  the  26th  day  of  August,  1829,  till  paid ;  and  if 
the  law  be  for  the  defendant,  then  we  find  for  the  defendant." 

Upon  this  verdict  the  Circuit  Court  gave  judgment  for  the  defend- 
ant, and  the  plaintiffs  prosecuted  a  writ  of  error  to  this  Court. 
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Mr.  Swann  objected  to  the  plaintiffs'  proceeding  in  this  case,  as  it 
did  not  appear  on  the  record  from  the  Circuit  Court  that  a  bond  had 
been  given  to  the  clerk  of  that  Court  to  prosecute  this  writ  of  error. 
The  Court  continued  the  case  to  enable  the  parties  to  ascertain,  by  a 
reference  to  the  clerk  of  the  Circuit  Court,  if  a  bond  had  been  given. 
On  the  subsequent  day  of  the  term,  a  certified  copy  of  the  appeal 
bond  was  filed  in  this  Court,  and  the  argument  in  this  case  proceeded. 

Mr.  Jones,  for  the  plaintiff  in  error. 

The  first  objection  is  to  the  notice  of  protest,  that  it  was  not  expe- 
dited by  the  notary  from  Alexandria  in  due  time. 

The  facts  were,  that  the  last  day  of  grace  expired  on  the  25th  of 
August,  and  at  the  closing  of  the  bank,  on  that  day,  at  three  o'clock, 
P.  M.,  the  note,  after  having  been  duly  presented  and  demanded  at 
#411  the  bank,  was  given  out  to  the  notary  *for  protest,  was  duly 
J  protested  the  same  day,  and  on  the  next,  at  the  opening  of  the 
bank  at  nine  o'clock,  A.  M.,  was  returned  by  the  notary  into  bank, 
under  protest;  and  by  the  regular  mail  of  the  same  .day,  (26th  of 
August,)  the  notice  in  question  was  sent  to  the  endorser  in  Wash- 
ington. The  bank,  as  usual,  remained  closed,  without  having  any 
of  its  officers  present,  or  any  business  transacted  there,  from  three 
o'clock,  P.  M.,  on  the  25th,  to  nine  o'clock,  A.  M.,  on  the  26th. 
The  daily  mail,  from  Alexandria  to  Washington,  was  closed  at  half- 
past  eight  o'clock,  P.  M.,  was  sent  on  the  same  evening,  and 
opened  next  morning  at  eight  o'clock.  And  the  precise  objection  is, 
that  the  notice  was  not  expedited  by  the  mail  that  closed  at  half-past 
eight  o'clock,  P.  M.,  the  same  day  the  note  fell  due  and  was  pro- 
tested. 

It  is  considered  to  have  been  fully  settled  as  the  law,  and  this  is 
the  known  custom  with  all  the  banks  in  the  District  of  Columbia, 
that  notice  of  the  dishonour  of  a  note  shall  be  given  the  day  afte* 
the  dishonour  of  a  note.  On  the  strict  principles  of  the  common 
law,  the  notice  could  not  be  sent  until  the  following  day ;  as,  accord- 
ing to  those  principles,  the  party  to  the  note  had  the  whole  of  the 
day  on  which  it  became  due  to  pay  it.  The  cases  to  show  that  the 
notice  to  the  endorser  is  properly  sent  on  the  day  following  the  non- 
payment, are  in  Chitty  on  Bills,  225.  303 ;  Lenox  v.  Roberts,  2  Wheat 
373,  4Cond.  Rep.  163. 

The  second  objection  goes  to  the  certainty  of  the  letter  of  notice, 
addressed  by  the  notary  to  the  endorser ;  which,  it  is  said,  gave  a 
wrong  description  of  the  note,  as  being  one  for  one  thousand  four 
hundred  and  fifty-seven  dollars,  instead  of  one  thousand  four  hun- 
dred dollars ;  the  latter  sum  being  that  inserted  in  the  body  of  the 
note. 

In  point  of  fact,  it  is  found,  that  one  thousand  four  hundred  and 

fifty-seven  dollars  was  the  true  and  proper  amount  for  which  the 

note  ought  to  have  been  drawn,  and  was  intended  to  have  been 

drawn,  and  that  was  the  amount  set  down  in  figures  on  the  margin 

f  the  note ;  but  by  a  mistake  committed  by  the  drawer  himself,  in 
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writing  out  the  note,  and  overlooked  by  the  officers  of  the  bank 
when  it  passed  for  discount,  (and  in  fact  discovered  for  the  first  time 
when  the  objection  was  taken  at  the  trial)  the  sum  was  written 
fourteen  hundred,  omitting  the  fifty-seven,  in  the  body  of  the  note. 
The  original  discount, commencing  in  March,  1826,  *had  been  r#42 
of  a  note  for  one  thousand  four  hundred  and  fifty-seven  dollars  L 
and  sixty  cents,  and  run  on,  by  renewals  of  the  note  every  sixty  days, 
for  the  same  amount,  till  February,  1828 ;  when  it  was  renewed 
and  continued  for  the  precise  amount  of  one  thousand  four  hundred 
and  fifty-seven  dollars,  and  so  run  to  the  time  of  putting  in  the  note 
now  in  question ;  which  was  discounted  in  June,  1829,  as  a  renewal 
and  continuation  of  the  same  standing  accommodation,  and  "  as  and 
for  a  note  of  one  thousand  four  hundred  and  fifty-seven  dollars :" 
which  was  the  precise  amount  of  the  next  preceding  note  replaced 
and  taken  up  by  it.  The  verdict  expressly  finds  that  no  note  drawn 
by  Peake  and  endorsed  by  the  defendant,  as  a  note  for  one  thousand 
four  hundred  dollars,  was  ever  discounted,  or  offered  for  discount, 
at  the  said  bank ;  but  that  all  the  entries  in  the  books  ^of  the  bank 
import  the  discount  on  the  23d  day  of  June,  1829,  when  this  note 
was  discounted,  as  a  note  so  drawn  and  endorsed,  for  one  thousand 
four  hundred  and  fifty-seven  dollars,  and  for  no  other  sum. 

The  object  of  the  law  is,  that  the  party  to  the  note,  who  is  to  be 
held  responsible,  shall  have  substantially  a  notice  of  its  dishonour — 
sufficient  notice  to  enable  him  to  act  for  his  own  protection.  This 
was  done.  The  letter  from  the  notary  accurately  described  the  note 
which  the  defendant  supposed  he  had  endorsed,  with  the  exception 
of  the  amount  of  the  same.  The  parties  to  the  note  supposed  it  to 
have  been  given  for  one  thousand  four  hundred  and  fifty-seven  dol- 
lars, as  it  was  intended  to  renew  a  note  due  at  the  bank  for  that  sum. 
Cited,  Mills  v.  The  Bank  of  the  United  States,  11  Wheaton,  431,  to 
show  that  no  form  of  notice  to  the  endorser  of  a  promissory  note  is 
required,  if  the  party  has,  from  the  notice  given,  sufficient  know- 
ledge of  the  particular  note  which  has  been  dishonoured.  6  Cond. 
Rep.  373. 

As  to  the  form  of  the  declaration,  it  was  contended  for  the  plain- 
tiffs in  error,  that  it  is  not  necessary  to  state  any  thing  but  that  a 
demand  and  refusal  took  place ;  no  particulars  of  the  demand  need 
be  stated.  Cited,  Chitty  on  Bills,  248.  252  ;•  3  WendalPs  Reports, 
456;  8  Cowen,  424. 

Mr.  Coxe  and  Mr.  Swann,  for  the  defendant. 

If  the  case  was  one  of  a  demurrer  to  the  evidence,  the  Court  could 
infer  every  thing  against  the  party  demurring;  but  it  is  that  of  a 
special  verdict,  and  no  other  than  the  facts  found  can  be  considered 
by  the  Court.  The  jury  do  not  say  that,  substantially,  notice  was 
given ;  but  that  the  notary  intended  to  *give  notice.  The  r#43 
case  of  Mills  v.  The  Bank  of  the  United  States,  does  not  *• 
therefore  apply.     Cited  also,  2  Johns.  Cases,  337. 

Upon  the  insufficiency  of  the  notice,  as  found  in  the  special  ver 
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1.  To  sustain  this  action  the  bank  must  show  that  they  were  en- 
titled to  this  note. 

It  is  said  they  discouited  it,  and  therefore  it  belonged  to  them. 
Was  it  discounted?  The  finding  upon  this  question  is  contra- 
dictory. 

The  note  for  one  thousand  four  hundred  dollars  was  never  of- 
fered for  discount,  and  acted  upon  by  the  board.  The  offer  for  dis- 
count was  for  one  thousand  four  hundred  and  fifty-seven  dollars, 
and  that  was  granted.  There  was  no  action  of  the  board  upon  any 
note  after  this. 

The  officers  of  the  bank  kept  the  note  for  one  thousand  four  hundred 
dollars,  and  considered  that  as  the  discounted  note.  Had  they  a 
right  to  do  so  ?  It  was,  to  be  sure,  a  benefit  to  the  endorser ;  but  was 
it  in  the  power  of  the  officers  to  do  it  ?  Would  the  bank  be  bound 
by  it  ?  If  they  could  take  a  note  for  one  thousand  four  hundred  dol- 
lars, they  might  for  one  hundred  dollars.  If  the  bank  had  a  right  to 
reject  this  note,  the  endorser  had  the  same  right  to  do  so.  If  so,  it 
was  hot  a  discounted  note ;  and  the  bank  had  no  right  to  it. 

2.  If  it  was  a  discounted  note,  the  next  inquiry  would  be  whether 
the  notice  of  protest  was  properly  given. 

1.  Was  the  note  truly  described?  If  not,  then  it  became  neces- 
sary to  satisfy  a  jury  that  it  was  intended  to  be  truly  described,  and 
that  it  was  known  by  the  endorser  to  be  the  same  note.  12  Mass. 
Rep.  6  ;  2  Johns.  Cases,  337. 

The  question  whether  the  endorser  knew  that  the  note  alluded  to 
in  the  notice  was  the  same  with  that  produced  in  evidence,  was  left 
to  the  jury.  The  Court  say  in  the  case  in  Johnson,  that  it  was  a  fact 
proper  for  the  decision  of  the  jury.  In  this  case  the  jury  have  not 
found  this  fact.  They  say  that  the  notary  intended  to  refer  to  the 
note  in  question.  But  they  do  not  say  that  the  endorser  knew  that 
the  notice  alluded  to  the  same  note. 

The  knowledge  of  the  endorser  is  the  most  material  fact.  The  in- 
tention of  the  notary  is  of  no  moment ;  and  in  this  case  it  is  clear  that 
he  never  intended  to  allude  to  a  note  of  one  thousand  four  hundred 
#  ,  *dollars.  The  verdict  then  has  not  found  what  was  ne- 
-I     cessary  to  make  this  good  notice. 

Can  the  Court  intend  it  ?  Can  the  Court  say  that  the  endorser 
knew  that  this  notice  alluded  to  the  note  of  one  thousand  four 
hundred  dollars  ?  This  was  decided  in  both  the  above  cases  to  be  a 
question  for  the  jury,  and  not  the  Court. 

2.  Was  the  notice  given  in  time  ?  The  Court  will  look  at  the  facts 
found  by  the  jury. 

If  the  endorser  had  lived  in  Alexandria,  he  would  have  been  en- 
titled to  notice  that  evening.  If  so,  was  he  not  entitled  to  have 
the  notice  put  into  the  post  office  that  evening  ? 

In  the  case  of  the  Bank  of  the  United  States  v.  Carneale,  2  Peters, 

551,  the  Court  say,  it  is  difficult  to  lay  down  any  universal  rule  as 

to  what  is  due  diligence  in  respect  to  notice  to  endorsers.     Many 

cases  must  be  decided  upon  their  own  particular  circumstances, 
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however  desirable  it  may  be  when  practicable  to  lay  down  a  ge- 
neral rule.  In  Lenox  v.  Roberts,  2  Wheat.  373,  the  Court  say,  that 
the  demand  should  be  made  on  the  last  day  of  grace,  and  the  notice 
of  default  put  into  the  post  office  early  enough  to  be  sent  by  the  mail 
of  the  succeeding  day.  This  opinion  was  founded  upon  the  special 
facts  of  that  case. 

What  would  be  the  next  mail  in  this  case  ? 

This  notice,  then,  upon  these  grounds  seems  to  be  defective. 
Upon  this  view  of  the  case,  judgment  cannot  be  rendered  for  the 
bank.  f 

Now  let  us  look  at  the  declaration.  It  counts  upon  a  note,  ne- 
gotiable and  payable  at  the  Bank  of  Alexandria  on  the  25th  day  of 
August.  To  charge  an  endorser  upon  such  a  note,  a  demand  must 
be  made  at  the  Bank  of  Alexandria  on  the  day  of  payment,  within 
the  banking  hours.  2  Peters,  549.  The  declaration  then  must  state 
a  demand  at  the  time  limited  for  the  payment.  The  demand  by  a 
holder  may  be  made  at  any  time  within  the  banking  hours.  If  the 
bank  possesses  the  paper,  this  demand  will  be  considered  to  have  been 
made  by  showing  that  the  paper  was  there ;  so  that  a  demand,  or 
that  which  amounts  to  a  demand,  must  be  shown  in  the  declaration. 
How  then  does  this  declaration  stand  ?  The  demand  is  alleged  to 
have  been  made  at  the  bank  upon  Peake,  after  the  expiration  of 
the  time  of  payment.  It  may  have  been  at  four,  six,  eight,  or  ten 
o'clock. 

•Of  what  avail  is  a  demand  upon  Peake  anywhere  ?  Of  r#4_ 
what  avail  is  a  demand  at  the  bank  after  the  banking  hours  ?  L 
The  declaration  then  is  defective,  and  the  defect  not  cured  by  the 
verdict  Cited,  Slacum  v.  Pomery,  6  Cranch,  221,  2  Cond.  Rep. 
351 ;  Rushton  v.  Aspinall,  Douglass,  679.  But  if  not  defective,  the 
proof  does  not  support  it. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  in  the  Circuit  Court  of  the  District  of  Co- 
lumbia, forthe  county  of  Alexandria,  upon  a  promissory  note  made  by 
Humphrey  Peake,  and  endorsed  by  the  defendant  in  error.  Upon 
the  trial  the  jury  found  a  special  verdict,  upon  which  the  Court  gave 
judgment  for  the  defendant,  and  the  case  comes  here  upon  a  writ 
of  error. 

The  points  upon  which  the  decision  of  the  case  turns,  resolve 
themselves  into  two  questions. 

1.  Whether  notice  of  the  dishonour  of  the  note  was  given  to  the 
endorser  in  due  time  ? 

2.  Whether  such  notice  contained  the  requisite  certainty  in  the 
description  of  the  note? 

The  note  bears  date  on  the  23d  day  of  June,  1829,  and  is  for  the 
sum  of  one  thousand  four  hundred  dollars,  payable  sixty  days  after 
date  at  the  Bank  of  Alexandria.  The  last  day  of  grace  expired  on 
the  25th  of  August,  and  on  that  day  the  note  was  duly  presented 
and  demand  of  payment  made  at  the  bank,  and  protested  for  non- 
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payment ;  and  on  the  next  day  notice  thereof  was  sent  by  mail  to 
the  endorser,  who  resided  in  the  city  of  Washington. 

The  general  rule,  as  laid  down  by  this  Court  in  Lenox  v.  Roberts, 
2  Wheat  373,4  Cond.  Rep.  163,  is,  that  the  demand  of  payment 
should  be  made  on  the  last  day  of  grace,  and  notice  of  the  default 
of  the  maker  be  put  into  the  post  office  early  enough  to  be  sent  by 
the  mail  of  the  succeeding  day.  The  special  verdict  in  the  present 
case  finds,  that  according  to  the  course  of  the  mail  from  Alexandria 
to  the  city  of  Washington,  all  letters  put  into  the  mail  before  half- 
past  eight  o'clock,  P.  M.,  at  Alexandria,  would  leave  there  some 
time  during  that  night,  and  would  be  deliverable  at  Washington  the 
next  day,  at  any  time  after  eight  o'clock,  A.  M. ;  and  it  is  argued  on 
the  part  of  the  defendant  in  error,  that  as  demand  of  payment  was 
made  before  three  o'clock,  P.  M.,  notice  of  non-payment  of  the  note 
should  have  been  put  into  the  post  office  on  the  same  day  it  was  dis- 
*46l     honoured,  *early  enough  to  have  gone  with  the  mail  of  that 

J  evening.  The  law  does  not  require  the  utmost  possible  dili- 
gence in  the  holder  in  giving  notice  of  the  dishonour  of  the  note ;  all 
that  is  required  is  ordinary,  reasonable  diligence ;  and  what  shall 
constitute  reasonable  diligence  ought  to  be  regulated  with  a  view  to 
practical  convenience,  and  the  usual  course  of  business.  In  the  case 
of  the  Bank  of  Columbia  v.  Lawrence,  1  Peters,  583,  it  is  said  by 
this  Court  to  be  well  settled  at  this  day,  that  when  the  facts  are  as- 
certained, and  are  undisputed,  what  shall  constitute  due  diligence 
is  a  question  of  law :  that  this  is  best  calculated  for  the  establishment 
of  fixed  and  uniform  rules  on  the  subject,  and  is  highly  important 
for  the  safety  of  holders  of  commercial  paper.  The  law,  generally 
speaking,  does  not  regard  the  fractions  of  a  day ;  and  although  the 
demand  of  payment  at  the  bank  was  required  to  be  made  during 
banking  hours,  it  would  be  unreasonable,  and  against  what  the  special 
verdict  finds  to  have  been  the  usage  of  the  bank  at  that  time,  to 
require  notice  of  non-payment  to  be  sent  to  the  endorser  on  the  same 
day.  This  usage  of  the  bank  corresponds  with  the  rule  of  law  on 
the  subject.  If  the  time  of  sending  the  notice  is  limited  to  a  frac- 
tional part  of  a  day,  it  is  well  observed  by  Chief  Justice  Hosraer,  in 
the  case  of  the  Hartford  Bank  v.  Stedman  and  Gordon,  3  Conn. 
Rep.  495,  that  it  will  always  come  to  a  question,  how  swiftly  the 
notice  can  be  conveyed.  We  think,  therefore,  that  the  notice  sent 
by  the  mail,  the  next  day  after  the  dishonour  of  the  note,  was  in  due 
time. 

2.  The  next  question  is,  whether,  in  the  notice  sent  to  the  en- 
dorser, the  dishonoured  note  is  described  with  sufficient  certainty. 

The  law  has  prescribed  no  particular  form  for  such  notice.  The 
object  of  it  is  merely  to  inform  the  endorser  of  the  non-payment  by 
the  maker,  and  that  he  is  held  liable  for  the  payment  thereof. 

The  misdescription  complained  of  in  this  case,  is  in  the  amount 

of  the  note.    The  note  is  for  one  thousand  four  hundred  dollars,  and 

the  notice  describes  it  as  for  the  sum  of  one  thousand  four  hundred 

and  fifty-seven  dollars.    In  all  other  respects  the  description  is  cor* 
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rect :  and  in  the  margin  of  the  note  is  set  down  in  figures  1457,  and 
the  special  verdict  finds  that  the  note  in  question  was  discounted  at 
the  bank,  as  and  for  a  note  of  one  thousand  four  hundred  and  fifty- 
seven  dollars ;  and  the  question  is,  whether  this  *was  such  r#4- 
a  variance  or  misdescription  as  might  reasonably  mislead  the  L 
endorser  as  to  the  note,  for  payment  of  which  he  was  held  respon- 
sible. If  the  defendant  had  been  an  endorser  of  a  number  of  notes 
for  Humphrey  Peake,  there  might  be  some  plausible  grounds  for 
contending  that  this  variance  was  calculated  to  mislead  him.  But 
the  special  verdict  finds  that  from  the  5th  day  of  February,  1828, 
(the  date  of  a  note  for  which  the  one  now  in  question  was  a  re- 
newal,) down  to  the  day  of  the  trial  of  this  cause,  there  was  no 
other  note  of  the  said  Humphrey  Peake  endorsed  by  the  defendant, 
discounted  by  the  bank,  or  placed  in  the  bank  for  collection  or  other- 
wise. There  was,  therefore,  no  room  for  any  mistake  by  the  en- 
►  dorser  as  to  the  identity  of  the  note.  The  case  falls  within  the  rule  laid 
down  by  this  Court  in  the  case  of  Mills  v.  The  Bank  of  the  United 
States,  11  Wheat.  376,  that  every  variance,  however  immaterial,  is 
not  fatal  to  the  notice.  It  must  be  such  a  variance  as  conveys  no 
sufficient  knowledge  to  the  party  of  the  particular  note  which  has 
been  dishonoured.  If  it  does  not  mislead  him,  if  it  conveys  to  him ' 
the  real  fact  without  any  doubt,  the  variance  cannot  be  material, 
either  to  guard  his  rights  or  avoid  his  responsibility.  In  that  case, 
as  in  the  one  now  before  the  Court,  it  appeared  that  there  was  no 
other  note  in  the  bank  endorsed  by  Mills ;  and  this  the  Court  con- 
sidered a  controlling  fact,  to  show  that  the  endorser  could  not  have 
been  misled  by  the  variance  in  the  date  of  the  note,  which  was  the 
misdescription  then  complained  of. 

The  judgment  of  the  Circuit  Court  is  accordingly  reversed,  and 
the  cause  sent  back  with  directions  to  enter  judgment  for  the  plain- 
tiffs, upon  the  special  verdict  found  by  the  jury. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Alexandria,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  ordered  and  adjudged  by 
this  Court  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  and  that  this  cause  be,  and  the 
same  is  hereby,  sent  back  to  the  said  Circuit  Court,  with  directions 
to  that  Court  to  enter  judgment  for  the  plaintiffs,  upon  the  special 
verdict  found  by  the  jury. 
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*The  Bank  op  Georgia,  Appellants,  v.  James  Higginbottom, 
Administrator  of  William  S.  Gillett,  and  others. 

Sooth  Carolina.  G^  the  executor  of  hie  fether,  who  had  devised  hit  estate  to  G.  and  his 
other  children,  sold  the  estate,  and  became  himself  the  purchaser  of  it;  and  in  order  to 
secure  the  portions  of  the  other  devisees,  who  were  minors,  confessed  a  judgment,  June 
1, 1819,  on  a  promissory  note,  in  favour  of  two  persons,  without  their  knowledge,  in  a 
sum  supposed  to  be  sufficient  to  be  a  full  security  for  the  amount  of  the  portions  of  the 
minors.  The  judgment  was  kept  in  full  operation,  by  executions  regularly  issued  upon 
it,  so  as,  under  the  laws  of  South  Carolina,  to  bind  the  property  of  G.  He  was  then 
engaged  in '  mercantile  pursuits,  and  had  other  property  than  that  so  purchased  by  him. 
G.  afterwards  became  insolvent,  and  the  claims  of  the  devisees  of  his  father,  under  the 
judgment,  were  contested  by  his  creditors,  as  fraudulent ;  the  plaintiffs,  in  the  judgment, 
having  no  knowledge  of  it  when  it  was  confessed,  the  amount  of  the  sum  due  to  the  co- 
devisees  not  having  been  ascertained  when  it  was  confessed,  no  declaration  of  trust  hav- 
ing been  executed  by  the  plaintiffs,  and  false  representations  of  his  situation  having  been 
made  by  G.  after  the  judgment,  whereby  his  creditors  were  induced  to  give  him  time  on 
a  judgment  confessed  to  them  subsequently. 

The  judgment  of  June  1, 1819,  was  held  to  be  valid,  and  the  plaintiffs  in  that  judgment 
entitled  to  the  proceeds  of  the  sales  of  the  estate  of  G.  for  the  satisfaction  of  the  amount 
actually  due  to  the  co-devisees  by  G. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina. 

The  appellants,  on  the  4th  of  April,  1827,  filed  their  bill  in  the 
Circuit  Court  of  the  United  States,  for  the  District  of  South  Carolina, 
to  set  aside  a  judgment,  or  postpone  the  effect  of  the  same,  which 
had  been  confessed  by  William  S.  Gillett,  in  the  Barnwell  District 
Court  of  the  state  of  South  Carolina,  for  the  sum  of  thirty  thousand 
dollars. 

The  judgment  was  founded  on  a  promissory  note  drawn  by  Wil- 
liam S.  Gillett,  in  favour  of  James  Higginbottom  and  William 
Provost,  for  thirty  thousand  dollars,  dated  the  1st  of  June,  1819,  and 
payable  on  demand.  The  judgment  was  confessed  on  the  1st  of 
June,  as  of  the  fourth  Monday  of  March,  1819.  William  S.  Gillett 
was  the  acting  executor  of  the  last  will  and  testament  of  his  father, 
Doctor  Elijah  Gillett,  by  which  a  specific  portion  of  the  estate  was 
*491  devised  to  him,  and  other  parts  of  the  estate  *were  given  to 
J  the  children  of  the  testator.  By  the  terms  of  the  will,  the 
executors  had  power  to  sell  such  part  of  the  estate  devised,  as  it 
might  be  beneficial  or  expedient  so  to  dispose  of.  William  S.  Gillett 
was  also,  at  the  time  of  the  confession  of  the  judgment,  the  guardian 
of  his  infant  brothers  and  sisters,  the  devisees  of  his  father  of  all 
the  estate  not  especially  devised  to  him. 

In  December,  1818,  the  personal  estate  of  the  testator,  Elijah 
Gillett,  was  appraised  at  fifty-six  thousand  four  hundred  and  seventy- 
four  dollars,  and  on  the  22d  day  of  March,  William  S.  Gillett,  after 
having  selected  or  taken  by  lot  a  portion  of  the  estate  to  which  he 
considered  himself  entitled,  sold,  at  public  auction,  a  large  number 
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of  the  negroes,  and  all  the  personal  estate  of  the  testator.  The  pro- 
ceeds of  the  sale  exceeded  forty  thousand  dollars,  and  William  S. 
Gillett  was  the  principal  purchaser  at  the  sale. 

The  judgment  for  thirty  thousand  dollars,  was  confessed  for  the 
use  and  benefit  of  the  younger  children  of  Elijah  Gillett,  the  testator, 
ail  at  that  time  minors ;  was  for  about  the  sum  which  was  supposed 
to  be  in  the  hands  of  their  guardian  after  the  sale ;  and  was  alleged 
to  have  been  given  in  trust  to  the  said  Higginbottom  and  Provost, 
to  secure  to  them  their  interest  in  the  estate  of  their  father. 

At  the  time  of  the  confession  of  this  judgment,  of  the  1st  day  of 
June,  1819,  William  S.  Gillett  was  largely  indebted  to  the  complain- 
ants, and  concerned  in  a  mercantile  house  in  Savannah,  the  affairs 
of  which,  a  witness  stated,  he  did  not  seem  to  consider  very  pros- 
perous :  he  did  not  represent  the  house  to  be  bankrupt  or  likely  to 
become  so ;  but,  on  the  contrary,  he  then  and  long  afterwards, 
appeared  confident  that  the  affairs  of  the  house  would  wind  up 
satisfactorily. 

On  the  21st  of  October,  1821,  William  S.  Gillett  confessed  a  judg- 
ment in  the  Circuit  Court  of  the  United  States  for  the  South  Caro- 
lina Circuit,  for  the  sum  of  seven  thousand  eight  hundred  and  forty- 
nine  dollars,  in  favour  of  the  Bank  of  Georgia,  under  an  agreement 
that  time  should  be  given  to  pay  the  amount  thereof,  viz.  one,  two, 
three,  and  four  years. 

The  bill  states,  that  the  debt  due  on  that  judgment  being  unpaid, 
the  complainants,  to  have  satisfaction  thereof,  lately  sued  out  a  fieri 
facias  against  William  S.  Gillett  on  it,  under  which  a  sufficient  sum 
was  made  to  pay  the  debt  due  on  the  *same ;  but  the  proceeds  r#50 
of  the  said  execution  are  claimed  under  the  judgment  in  favour  ■- 
of  Higginbottom  and  Provost,  for  the  payment  and  satisfaction  of  the 
same.    The  bill  prays  for  general  relief,  &c 

It  appeared  in  evidence,  that  on  the  12th  day  of  April,  1825, 
James  Higginbottom  and  William  Provost,  the  plaintiffs  in  the  judg- 
ment of  June  1, 1819,  at  the  request  of  Robert,  Isaac,  and  William 
Scarborough,  who  had  been  named  as  co-executors  of  the  will  of 
Doctor  Gillett,  assigned  over,  under  their  respective  hands  and  seals, 
to  them  the  judgment  of  June  1, 1819,  to  the  use  and  benefit  of  the 
testator's  younger  children,  for  the  purpose  of  securing  and  assuring 
to  them  respectively,  their  interest  in  the  testator's  estate. 

In  answer  to  an  interrogatory  propounded  to  him  on  behalf  of  the 
complainants,  the  counsel  who  prepared  the  confession  of  the  judg- 
ment of  June  1, 1819,  stated,  "  the  judgment  confessed  by  William 
S.  Gillett  to  Higginbottom  and  Provost  was  prepared  by  me  as  a 
security  for  the  parts  or  portions  of  the  younger  children  of  Doctor 
Elijah  Gillett,  deceased,  of  the  estate  of  their  father ;  and  I  think  that, 
at  the  time,  I  wrote  or  sketched  off  a  draught  of  a  declaration  of  the 
trust  upon  which  the  judgment  was  given,  to  be  signed  by  Higgin- 
bottom and  Provost,  neither  of  whom  were  present.  I  do  not 
recollect  to  have  seen  this  paper  after  it  was  executed ;  although  I 
may  have  seen  it.    Indeed  I  always  believed  that  I  had  seen  it  till  I 
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came  to  tax  my  recollection  for  the  purpose  of  answering  this  inter- 
rogatory. My  impression  has  always  been  that  such  a  paper  was 
executed,  and  I  have  now  no  doubt  but  that  it  was.  I  recollect  per- 
fectly that  Gillett  expressed  a  determination  not  to  confess  the  judg- 
ment, unless  a  declaration  of  its  object  was  signed  by  the  nominal 
plaintiffs." 

The  plaintiffs  in  the  judgment  of  the  1st  of  June,  1819,  issued  a 
fieri  facias  to  October  term,1819,  of  the  Barnwell  District  Court, 
which  was  entered  in  the  sheriff's  office,  on  the  19th  of  July,  1819 ; 
an  alias  fieri  facias  was  lodged  in  the  sheriff's  office,  on  the  3d  of 
February,  1824;  and  a  pluries  fieri  facias  was  "lodged  to  bind," 
in  the  sheriff's  office,  on  the  31st  of  December,  1824. 

The  accounts  of  William  S.  Gillett,  as  the  executor  of  his  father, 
were  audited,  and  a  balance  found  due  by  him  to  the  estate,  includ- 
ing interest  to  July  11,  1831,  of  forty-eight  thousand  nine  hundred 
*5H  an(*  sixty~°ne  dollars  and  *ninety-two  cents.  After  appro- 
J  priating  to  the  payment  of  the  balance  due  by  the  executor 
on  the  judgment  to  Higginbottom  and  Provost,  all  the  proceeds  of 
the  sales  under  the  judgment  of  the  Bank  of  Georgia,  there  would 
be  a  deficit,  to  make  up  the  amount  due  by  William  S.  Gillett  to  his 
co-devisees  and  legatees,  of  fourteen  thousand  one  hundred  and 
thirty-eight  dollars,  and  sixty-six  cents. 

On  the  25th  of  June,  1825,  the  Circuit  Court,  by  a  decree,  held 
that  the  declaration  of  trust  contained  in  the  assignment  of  the 
judgment  of  the  1st  of  June,  1819,  executed  by  Higginbottom  and 
Provost,  under  which  the  minor  children  of  Doctor  Elijah  Gillett 
claimed  precedence,  "  was  a  sufficient  declaration  in  writing ;  and 
that  a  regard  to  the  interest  of  the  minors,  sanctioned  the  Court  in 
sustaining  the  judgment  for  any  amount  that  should  be  justly  due  to 
them."  Afterwards,  on  the  22d  of  July,  1832,  the  Circuit  Court 
gave  a  decree  in  favour  of  the  defendants  in  that  Court ;  and  the 
complainants  entered  this  appeal. 

The  case  was  argued  by  Mr.  Key,  for  the  appellants ;  and  by  Mr. 
Preston,  for  the  appellees. 

By  Mr.  Key,  for  the  appellants,  it  was  contended,  that  the 
evidence  in  the  case  shows  that  the  judgment  in  favour  of  Higgin- 
bottom and  Provost,  was  confessed  on  a  promissory  note  for  thirty 
thousand  dollars — that  that  note  was  given  on  no  consideration,  and 
was  never  delivered,  but  was  only  signed  by  Gillett  as  a  foundation 
for  the  judgment — that  neither  of  the  parties,  the  payees  of  the  note 
and  the  plaintiffs  in  the  judgment,  nor  the  cestui  que  trusts,  knew  of 
the  note  or  judgment,  or  assented  to  it,  till  several  years  afterwards ; 
and  that  there  was  no  written  declaration  of  the  trust  connected  in 
any  manner  with  said  note  or  judgment ;  that  nothing  was  due 
from  said  Gillett,  at  that  time,  to  his  brothers  and  sisters,  and  that  he 
was  then  largely  indebted  to  complainants. 
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The  appellants  claim  a  reversal  of  the  decree  of  the  Court  below, 
on  the  following  grounds : 

1.  That  the  promissory  note,  on  which  the  judgment  was  confessed, 
is  without  consideration,  and  the  judgment  founded  upon  it,  being 
a  voluntary  judgment,  must  be  declared  void,  or  postponed  to  the 
demands  of  bona  fide  creditors. 

*2.  That  if  a  judgment  may  be  taken  to  cover  a  future  debt,  ™52 
the  intent  should  appear  on  the  face  of  the  proceeding ;  or  L 
at  all  events  be  evidenced  by  contemporary  written  declarations,  in 
a  solemn  and  authentic  manner.  But,  in  this  case,  the  judgment  is  as- 
sumed as  a  security  for  a  debt  to  third  persons  not  named  in  the  pro- 
ceedings, growing  out  of  transactions  foreign  from  any  allegations  in 
the  pleadings,  and  unconnected  with  the  purposes  for  which  it  is 
now  used,  except  by  parol  evidence. 

3.  That  the  sanction  of  such  a  security  for  confidential  and 
favourite  creditors  will  be  attended  with  great  inconvenience,  by 
putting  it  in  the  power  of  the  debtor  and  irresponsible  persons  owing 
no  duty  to  the  supposed  cestui  que  trusts,  to  make  the  judgment  good 
or  bad,  and  mbre  or  less,  at  their  pleasure ;  to  introduce  all  the  mis- 
chief of  secret  liens  to  the  injury  of  bona  fide  creditors;  and  to  cor- 
rupt the  character,  and  destroy  the  certainty  of  judicial  records. 

The  facts  in  this  case  show  a  judgment  creditor  in  1825,  with 
an  execution  (his  judgment  in  South  Carolina  obtained  in  1821) 
stopped  by  the  claim  of  another  creditor  with  a  judgment  in  1819. 

He  cannot  be  thus  stopped, 

1.  Because  the  plaintiffs  in  their  prior  judgment  have  lost  their 
priority  by  laches.  They  never  proceeded  with  their  judgment 
further  than  to  issue  executions,  (fieri  facias's,)  and  leave  them  in 
the  sheriff's  office  "to  bind."  For  this  he  cited,  Roberts  on  Fraud. 
Con.  198—205.  571.  572;  11  Johns.  Rep.  110;  17  Johns.  Rep.  174. 

It  is  thus  if  the  judgment  of  1819  was  fair. 

2.  But  it  was  not  fair :  because  it  was  intended  to  benefit  the  de- 
fendant in  the  judgment,  by  keeping  his  property  in  his  possession 
protected  by  this  lien.  This  object  for  the  confession  of  the  judg- 
ment, is  shown  in  Patterson's  deposition. 

3.  Again,  the  judgment  is  fraudulent,  because  there  was  nothing 
due  to  the  plaintiffs.  The  judgment,  and  the  note  on  which  it  was 
founded,  it  is  admitted,  were  for  account  of  no  debt  due  to  plaintiffs, 
but  for  some  trust  to  others. 

The  judgment  is  absolute.  No  condition,  no  release,  no  such  trust 
can  be  listened  to.  It  must  appear  on  the  record  of  *the  judg-  p*-3 
ment,  and  can  be  shown  nowhere  else.  Parol  evidence  is  *- 
inadmissible  to  show  an  absolute  judgment  to  be  a  conditional  one ; 
except  (which  is  not  pretended  here)  in  a  case  where  there  was  a 
mistake  or  a  fraud. 

4.  Again,  it  cannot  be  shown,  because  the  security,  whatever  it 
be — a  judgment  or  deed — must  contain  within  itself  the  terms  and 
conditions  of  the  transfer,  and  a  possession  corresponding  therewith. 
This  is  the  doctrine  of  Hamilton  v.  Russell,  1  Cranch,  309,  1  ConcL 
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Rep.  318 ;  though  doubted  in^3  Co  wen.  United  States  v.  Hooe,  3 
Cranch  73, 1  Cond.  Rep.  158.  " 

Here  there  is  neither.  The  trust  is  attempted  to  be  shown  by 
parol  evidence  not  connected  with  the  instrument  of  transfer ;  and 
the  possession  of  the  property  ought  to  hare  been  divested  by  an 
execution  levied.  Conard  v.  The  Atlantic  Insurance  Company,  1 
Peters,  386. 

5.  But  it  could  be  shown  elsewhere,  here  it  is  shown  nowhere. 
There  was  never  any  written  declaration  of  this  trust.  That  adopted 
as  such  by  the  Court  below,  is  not  such ;  it  is  a  mere  assignment  of 
the  judgment.  And  again,  it  was  secret,  and  kept  in  the  plaintiff's 
pocket. 

6.  But  take  it  as  a  sufficient  declaration,  and  this  trust  is  found 
to  have  all  the  marks  of  fraud  in  Twine's  case,  and  collected  in 
page  42  of  Hammond's  Chancery  Digest. 

It  is  secret;  it  is  for  all  the  debtor's  property;  it  is  for  future 
debts ;  and  the  purpose  is  concealed  by  an  absolute  judgment  to 
other  persons  for  a  different  consideration.  The  possession,  use,  and 
expenditure  of  the  property  is  left  in  the  defendant,  by  never  levy- 
ing executions.  It  was  made  without  application  of  the  pretended 
creditor,  and  without  his  knowledge ;  and  is  for  all  his  property, 
when  less  than  half  would  have  been  sufficient. 

Mr.  Preston,  for  the  appellees,  stated,  that  the  question  before  the 
Court  was,  as  to  the  priority  of  lien  of  two  judgments.  If  in  the 
judgment  there  were  any  technical  defects,  the  party  who  could  show 
such  defects,  might  avail  himself  of  them  in  a  Court  of  law. 

There  can  be  no  doubt,  but  that  if  the  judgment  of  June  1st, 
1819,  in  favour  of  Higginbottom  and  Provost  can  enure  to  the 
**>41  benefit  of  those  for  whom  it  was  confessed,  the  legatees  of 
J  *Doctor  Gillett,  it  will  be  supported.  The  Court  will  look  at 
the  equities  of  the  parties ;  and  if  one  is  higher  than,  or  even  equal 
to  the  other,  the  priority  of  the  first  judgment  will  be  suffered  to 
prevail. 

It  must  be  remarked  by  the  Court,  that  if  the  exceptions  taken  to 
the  first  judgment  will  apply ;  they  are  equally,  if  not  more  appli- 
cable to  the  second.  The  second  judgment  was  confessed  in  1821, 
and  no  proceedings  took  place  upon  it  until  1827.  This  was  two 
years  after  the  time  given  on  it  had  expired,  and  six  years  after  it 
had  been  rendered.  There  is  no  evidence  of  any  declaration  in 
writing,  that  this  judgment  was  given  on  a  trust  to  secure  the  bank 
for  a  debt,  the  whole  of  which  was  not  due,  and  for  the  payment  of 
which  the  plaintiffs  had  given  time ;  and  yetihe  complainants  seek  to 
impugn  the  prior  judgment,  upon  principles  which  will  operate  more 
forcibly  against  theit  own.  While  the  whole  amount  of  the  judg- 
ment for  thirty  thousand  dollars  was  actually  due  at  the  time  it  was 
confessed  :  the  notes  of  the  defendant  in  the  judgment,  in  favour  of 
the  complainants  were  running  in  the  bank ;  and  changes  were  made 
in  them  by  substituting  other  parties  to  them. 
34 


JANUARY  TERM,  1835.  54 

[Bank  of  Georgia  v.  Higginbottom.] 

Suppose  the  judgment  on  which  the  appellants  rely  to  be  good, 
how  does  that  under  which  the  appellees  claim  the  fund  in  contro- 
versy stand  ?  A  bona  fide  debt  is  shown  to  be  due  to  them ;  and 
thus  there  was  a  valuable  consideration  for  the  judgment,  and  it  was 
also  a  bona  fide  consideration.  The  devisees  of  Doctor  Gillett  were 
the  bona  fide  plaintiffs  in  the  judgment,  and  nothing  of  a  character 
to  affect  the  integrity  of  the  proceeding  is  alleged  against  them  or 
the  trustees. 

The  record  shows  that  the  sales  of  Doctor  Gillett's  property  were 
made  by  the  executor,  who  was  also  guardian  of  the  minor  co-de- 
visees, and  that  thereby  the  debt  from  him  to  them  was  incurred. 
The  minors  were  entitled  to  have  the  amount  due  to  them 
secured ;  and  this  could  best  be  done  by  a  judgment,  known  to  be 
for  the  purpose  of  security.  By  the  laws  of  South  Carolina,  exe- 
cutors do  not  give  security,  and  this  made  the  proceeding  which 
was  adopted  yet  more  proper,  necessary,  and  obligatory. 

It  is  said  that  Higginbottom  and  Provost  had  no  interest  in  *thefund 
intended  to  be  secured,  and  that,  therefore,  the  confession  of    r#_- 
the  judgment  was  a  fraud,  and  a  nullity.     The  parties  are  in     L 
a  Court  of  equity ;  and  the  Court  will  make  the  plaintiffs  trustees 
for  the  minors,  and,  if  necessary,  will  compel  them  to  act  for  them. 

It  has  been  argued  on  the  part  of  the  appellants,  that  although  the 
judgment  may  have  been  valid  when  confessed,  the  security  it 
gave  has  been  lost  by  the  laches  of  the  parties  to  it. 

A  practical  evidence  of  the  law  of  South  Carolina,  as  to  the  effect 
of  judgments,  is  afforded  by  the  conduct  of  the  appellants.  They 
wait  six  years  before  they  proceed  on  their  judgment. 

The  most  usual  practice  in  South  Carolina,  in  securing  debts,  is  by 
judgment.  This  course  of  proceeding  has  been  recognised  for  thirty 
years,  in  that  state,  by  the  judicial  tribunals  there,  as  well  for  pro- 
spective as  for  existing  debts.  This  has  been  established  by  the  uni- 
form decisions  of  the  Courts  of  the  state.  Cited,  Greenwood  v. 
Naylor,  1  M'Cord's  Rep.  414— decided  in  1820;  1  Bay's  Rep.  295; 
3  Dessaus.  Rep.  543 ;  4  M'Cord,  336. 

An  execution  binds  until  length  of  time  furnishes  presumption  of  v 
satisfaction.  Even  a  dormant  execution  is  a  perpetual  lien.  This 
is  too  well  established  by  the  Courts  of  South  Carolina,  to  be 
brought  into  doubt.  The  State  v.  Laval,  4  M'Cord's  Rep.  342.  In 
the  case  before  the  Court,  the  executions  have  been  regularly  kept 
in  operation. 

It  is  said  that  this  case  is  like  an  absolute  deed  of  assignment, 
without  possession  being  given  of  the  property  assigned. 

That  there  was  a  secret  trust,  and  this  invalidates  the  judgment. 

It  is  a  radical  error  to  suppose  there  is  no  difference  between  an 
absolute  deed,  and  an  absolute  judgment.  Judgments  are  always 
absolute,  yet  they  convey  no  right  of  property,  but  only  give  a  lien ; 
which  is  carried  into  beneficial  action  by  an  execution.  Judgments 
give  a  right  to  sell  the  property  of  the  defendant,  but  not  possession 
of  the  defendant's  property. 
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The  possession  of  the  property  of  the  defendant  by  him,  is  not 
adverse  to  the  plaintiff's  right  to  proceed  against  it.  The  right  of 
possession  is  necessarily  in  the  defendant  until  a  levy;  and  then 
the  question  of  possession  is  between  him  and  the  sheriff,  not  the 
plaintiff  in  the  execution. 

#5  ,         *The  lodging  an  execution  with  the  sheriff  "to  bind,"  is 
J     notice  to  all  the  world  that  the  lien  of  the  judgment  is  asserted. 

The  doctrine  of  the  appellant's  counsel  does  not  apply  to  a  case 
of  this  kind;  and  the  cases  in  1  Cranch,  315,  3  C ranch,  88,  when 
examined,  do  not  sustain  the  claims  made  upon  them.  So  too  as 
to  the  case  in  9  Johns.  337. 

The  operation  of  judgment  is  not  to  prevent  delay ;  for  the  plain- 
tiff in  any  other  judgment  may  proceed  when  he  pleases  and  sell 
the  property  of  the  defendant,  and  take  the  surplus  after  satisfying 
the  prior  judgment. 

It  is  said  there  was  a  secret  trust ;  and  that  there  should  have 
been  a  declaration  in  writing  to  show  the  purposes  of  the  judgment. 

In  the  case  before  the  Court,  there  was  a  valid  purpose  to  be 
effected  by  the  judgment  in  favour  of  Higginbottom  and  Provost, 
and  their  names  were  used  to  give  it  full  operation.  There  is  no 
just  imputation  that  there  was  a  secret  trust  for  the  defendant ;  nor 
was  there  any  necessity  for  a  declaration  in  writing,  if  one  was  not 
given  at  the  time  the  judgment  was  confessed,  which  may  be  in- 
ferred from  the  evidence.  If  there  had  been  an  understanding  that 
the  property  should  remain  with  the  plaintiffs  for  a  particular  time,  a 
written  declaration  to  this  effect  might  have  been  necessary.  But 
this  was  not  so,  and  all  the  objects  of  the  parties  were  accomplished 
by  lodging  the  execution  with  the  sheriff,  "  to  bind." 

In  South  Carolina  there  has  been  established  by  the  judicial  de- 
cisions of  the  Courts,  an  equity,  which  fully  operates  in  this  case. 
Where  a  party  as  a  member  of  a  family  is  called  on  to  account,  a 
lien  is  held  to  exist  on  all  the  property  of  a  testator  in  his  hands,  for 
the  amount  due  to  those  interested  in  his  trust. 

It  has  been  established  by  the  evidence,  that  Higginbottom  and 
Provost  were  trustees  for  the  minors ;  that  the  minors  are  creditors 
for  a  bona  fide  and  valuable  consideration ;  and  if  so,  they  are  the 
oldest  bona  fide  lien  creditors,  and  as  such  this  Court  will  protect 
them. 

Mr.  Justice  M'Lean  delivered  the  opinion  of  the  Court 

This  is  an  appeal  from  the  decree  of  the  Circuit  Court  for  the  dis- 
trict of  South  Carolina. 

In  their  bill  the  complainants  ask  the  Court  to  set  aside  or  ^postpone 
•  £71  a  judgment  for  thirty  thousand  dollars,  confessed  by  Gillett 
J  in  favour  of  Higginbottom  and  Provost,  on  the  ground  of  fraud ; 
and  that  certain  moneys  made  by  execution  on  a  judgment  subse- 
quently obtained  by  the  complainants,  be  directed  to  be  paid  over  in 
satisfaction  of  such  judgment. 

The  judgment  for  thirty  thousand  dollars  was  confessed  in  1819, 
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on  which  executions  were  regularly  issued  from  time  tc  time  and 
entered  in  the  clerk's  office;  so  as,  under  the  laws  of  South  Caro- 
lina, to  bind  the  property  of  the  defendant. 

The  appellant  insists  that  this  judgment,  which  was  held  to  be 
valid  by  the  Circuit  Court,  should  be  set  aside  :  because  the  pro- 
missory note  on  which  the  judgment  was  confessed,  was  given  with- 
out consideration;  and  that  the  judgment  must  consequently  be 
declared  void,  or  postponed  to  the  demands  of  bona  fide  creditors. 

From  the  facts  of  the  case  it  appears  that  William  S.  Gillett  was 
the  acting  executor  of  the  estate  of  his  father,  and  that  under  the 
will  he  sold  the  property  and  became  the  purchaser  of  it,  to  a  much 
larger  amount  than  the  sum  for  which  judgment  was  confessed. 
He  was  then  engaged  in  mercantile  business,  and  had  other  pro- 
perty than  that  which  he  purchased  at  this  sale;  and  the  judgment 
was  confessed  to  secure  the  payment  of  the  purchase  money  to  the 
brothers  and  sisters  of  the  defendant,  who  were  the  devisees  in 
the  will. 

This  sale  having  been  made  by  a  trustee  to  himself,  must  have 
been  set  aside  and  annulled  on  the  application  of  the  cestui  que 
trust ;  but  no  such  application  being  made,  it  cannot  be  treated  as  a 
nullity,  as  it  regards  strangers  to  the  transaction. 

The  appellants  insist  that  the  plaintiffs  in  the  judgment  had  no 
knowledge  of  it  at  the  time  it  was  entered;  that  the  amount  to  which 
the  devisees  were  entitled  had  not  been  ascertained ;  that  false  re- 
presentations were  made  by  Gillett,  subsequent  to  this  judgment,  as 
to  the  extent  of  his  property,  through  which  the  complainants  were 
induced  to  give  time  on  the  judgment  entered  in  their  behalf;  and 
that  these  facts  are  evidence  of  fraud. 

The  evidence  does  not  show  that  at  the  time  the  judgment  was 
confessed,  Higginbottom  and  Provost  had  any  knowledge  of  it ; 
but  this  is  not  deemed  material,  as  they  subsequently  recognised  the 
trust  and  acted  under  it.  Nor  is  it  essential  to  *the  validity  p*5Q 
of  the  judgment,  that  the  distributive  shares  of  the  devisees  L 
should  have  been  ascertained,  provided  they  exceed  in  amount  the 
sum  for  which  judgment  was  entered.  And  this  appears  to  be  the 
fact,  from  a  final  adjustment  of  the  executor's  account. 

The  false  representations  by  Gillett,  respecting  the  extent  of  his 
property,  if  true,  as  charged  by  the  complainants,  could  not  affect 
the  previous  judgment,  if  entered  in  good  faith.  But,  connected 
with  other  facts,  they  may  go  to  show,  in  its  true  light,  the  conduct 
of  the  defendant.  If  he  represented  his  property  as  wholly  unin- 
cumbered, after  the  judgment  for  thirty  thousand  dollars  had  been 
confessed ;  it  would  show  a  design  on  his  part,  to  practise  a  fraud  on 
the  complainants,  and  might  cast  a  suspicion  over  the  first  judgment. 
But  these  representations  are  not  proved,  as  alleged  in  the  bill. 
They  were  not,  as  made  by  the  defendant,  so  incompatible  with  the 
facts  of  the  case,  as  not  to  be  accounted  for  by  a  somewhat  partial 
estimate  of  the  value  of  his  property,  free  from  motives  of  fraud. 
The  defendant  subsequently  became  a  bankrupt,  but  this  was  pro 
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duced  by  various  occurrences  stated  in  his  answer,  which  were  not 
and  could  not  be  foreseen. 

Shortly  after  the  purchase,  it  appears  the  defendant  was  solicitous 
to  secure  the  devisees,  and  he  consulted  counsel  as  to  the  best  mode 
of  effectuating  this  object.  A  mortgage  was  at  first  suggested,  but 
afterwards  a  judgment,  was  deemed  preferable.  This  mode,  it  seems, 
is  frequently  adopted  in  South  Carolina,  to  secure  the  payment  of 
money.  A  judgment  being  entered,  it  is  only  necessary  to  issue  an 
execution  from  term  to  term,  which  may  remain  in  the  clerk's  office, 
to  create  and  continue  a  lien  on  the  personal  property  of  the  de- 
fendant. 

As  a  matter  of  form,  a  note  was  executed  by  the  defendant  for 
thirty  thousand  dollars,  and  this  was  made  the  foundation  of  the 
judgment.  Was  this  note  given  without  consideration  ?  The  de- 
fendant had  purchased  the  property  of  the  infant  devisees,  to  a 
greater  amount  than  that  for  which  the  note  was  executed.  And 
was  not  the  executor  bound  by  every  consideration  arising  from  the 
agency  he  exercised,  and  the  relation  in  which  he  stood  to  the  de- 
visees, to  secure  for  their  benefit  the  purchase-money  ? 
*591  They  were  infants,  and  consequently  incapable  of  protecting 
J  *their  own  interest.  The  defendant  was  enriched  by  the 
purchase  of  their  property,  to  a  greater  amount  than  the  thirty 
thousand  dollars.  And  if,  by  the  conditions  of  the  sale,  time  was 
to  be  given  for  the  payment  of  the  money,  that  circumstance  does 
not  make  either  the  note  or  the  judgment  fraudulent.  The  judg- 
ment was  intended  to  operate  as  a  security  for  the  payment  of  the 
money,  and  the  defendant  was  bound  in  good  faith  to  give  this 
security.  Had  he  failed  in  this  respect,  he  would  have  been  guilty 
of  a  most  aggravated  fraud,  against  his  infant  brothers  and  sisters, 
whose  property  had  been  placed  at  his  disposal. 

But  the  appellantscontended,  if  a  judgment  maybe  taken  to  cover 
a  future  debt,  the  intent  should  appear  on  the  face  of  the  proceed- 
ings, or  at  all  events,  be  evidenced  by  a  contemporary  written  decla- 
ration :  that,  in  this  case,  the  judgment  is  assumed  as  a  security  for 
a  debt  to  third  persons  not  named  in  the  proceedings,  and  whose 
interest  in  the  judgment  can  only  be  proved  by  parol  evidence. 

No  written  declaration  of  the  trust,  made  at  the  time  judgment 
was  entered,  is  in  evidence;  but  the  counsel  who  procured  the 
judgment  swears  that  at  the  same  time,  he  thinks  he  wrote  or 
sketched  off,  a  draft  of  a  declaration  of  the  trust,  upon  which  the 
judgment  was  given,  to  be  signed  by  Higginbottom  and  Provost; 
and  his  impression  has  always  been  that  such  a  paper  was  exe- 
cuted ;  that  in  taking  the  judgment,  he  acted  for  the  children  ot 
Doctor  Gillett;  and  that  William  S.  Gillett,  the  defendant,  ex- 
pressed apprehensions  that  the  judgment,  at  some  future  period 
might  be  used  to  his  injury  and  contrary  to  his  intention ;  and  to  obvi- 
ate that  difficulty,  it  was  concluded  that  a  declaration  of  the  trusts 
upon  which  it  was  given,  should  be  signed  by  Higginbottom  and 
Provost. 
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From  this  evidence,  it  is  extremely  probable  that  a  declaration  of 
tmst  was  executed  at  the  time  of  the  judgment,  or  shortly  after- 
wards ;  but  whether  this  was  done  or  not,  the  trust  is  clearly  estab- 
lished by  the  evidence,  and  the  transaction  is  not  impeachable  under 
the  statute  of  frauds. 

If,  as  contended  by  the  appellants,  the  judgment  was  confessed  by 
the  appellee  with  a  view  of  covering  his  property  from  his  creditors, 
it  would  have  been  fraudulent.  And  if  he  had  expressed  to  no  one 
the  object  of  the  trust,  the  confession  *of  a  judgment  for  so  r#fi 
large  a  sum,  to  persons  who  had  no  claim  against  him,  would  L 
be  evidence  of  fraud.  But  there  are  no  facts  or  circumstances  con- 
nected with  the  entry  of  the  judgment,  which  cast  a  suspicion  of 
a  fraudulent  intent  by  the  defendant. 

It  is  insisted  that  this  judgment  is  void,  as  it  gave  a  preference  to 
certain  creditors  and  tended  to  delay  others. 

There  was  no  unjust  or  illegal  preference  in  the  case,  and  it  is  not 
seen  how  creditors  were  delayed  by  the  judgment.  It  did  not  pre- 
sent any  creditor  from  bringing  suit  and  obtaining  judgment  and 
execution.  This  was  done  by  the  appellants,  and  a  large  sum  of 
money  was  made  on  their  execution,  by  a  sale  of  the  defendant's 
property.  This  proceeding  was  in  no  respect  embarrassed  by  the 
previous  judgment  for  the  benefit  of  the  infant  devisees  of  Doctor 
Gillett.  But  that  judgment  having  been  kept  in  force  by  the  issuing 
of  executions  from  term  to  term,  the  money  made  under  the  junior 
judgment  must  be  applied  in  discharge  of  the  prior  lien.  There  is 
no  injustice  or  hardship  in  this.  After  the  first  judgment  shall  be 
paid,  any  money  collected  from  the  defendant,  by  execution,  would 
of  course  be  paid  on  the  judgment  of  the  appellants. 

But  the  counsel  of  the  appellants  contend,  that  the  continued  pos- 
session by  the  defendant  of  the  property,  on  which  the  executions 
under  the  first  judgment  operated  as  a  lien,  is  conclusive  evidence 
of  fraud.  And  a  number  of  authorities  are  cited  to  show  that  where 
an  absolute  bill  of  sale  of  property  is  made,  and  the  possession  does 
not  accompany  the  deed,  but  remains  with  the  vendor,  the  transfer 
is  not  only  voidable,  but  is  absolutely  void. 

The  authorities  referred  to,  seem  to  have  no  direct  application  to 
the  case  under  consideration.  The  judgment  does  not  purport  to 
transfer  the  property  of  die  defendant,  nor  was  it  intended  to  pro- 
duce this  effect.  Connected  with  the  executions  which  were  issued, 
a  lien  was  created ;  and  this  was  not  only  the  fair  and  legal  effect  of 
the  proceeding,  but  the  one  which  the  parties  to  the  transaction  in- 
tended to  secure. 

The  possession  of  the  property  by  the  defendant  was  perfectly 
consistent  with  the  judgment,  and  affords  no  evidence  of  fraud.  It 
was  like  every  other  case  of  judgment  and  execution,  which  bind 
the  real  and  personal  property  of  the  ^defendant,  though  in  p#gl 
his  possession.  By  the  laws  of  South  Carolina,  this  lien  may  '- 
be  continued  for  anytime,  not  exceeding  twenty  years. 

No  one  could  have  been  misled  by  this  judgment.     It  was 
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entered  on  the  public  record  of  this  district,  and  the  executions  which 
were  issued  on  it,  were  duly  noted  on  the  clerk's  docket,  and  these 
constituted  the  lien  under  the  usages  of  South  Carolina.  It  was 
therefore  unnecessary  to  express  on  the  record  or  in  any  other 
manner,  what  the  effect  of  these  proceedings  would  be. 

But  it  is  contended  that  the  lien  set  up  under  these  proceedings, 
cannot  be  sustained,  as  it  covered  the  entire  property  of  the  defend- 
ant, and  that  this  must  be  considered  evidence  of  fraud. 

The  lien,  it  is  true,  extended  to  the  entire  property  of  the  defend- 
ant, within  the  state  of  South  Carolina ;  but  it  could  at  any  time 
be  discharged  by  the  payment  of  the  judgment.  This  lien,  therefore, 
neither  withdraws  the  property  of  the  defendant  from  the  reach  of 
his  creditors,  nor  delays  the  legal  enforcement  of  their  claims. 

The  Circuit  Court,  with  the  consent  of  parties,  directed  the  sale 
of  the  entire  property  of  the  defendant ;  and  as  the  proceeds  of  this 
sale  fall  many  thousand  dollars  below  the  judgment,  and  a  still 
greater  sum  below  the  amount  the  executor  owes  the  devisees,  it 
cannot  be  necessary  to  examine  some  of  the  principles  settled  by 
the  Circuit  Court  preparatory  to  a  final  decree.  We  think  the  ap 
plication  made  of  the  money  arising  from  the  sale,  by  the  final  de- 
cree of  the  Court  below,  was  right ;  and  it  is  affirmed.  The  bill 
of  the  complainants  must  therefore  be  dismissed  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  South 
Carolina,  and  was  argued  by  counsel ;  on  consideration  whereof,  it 
is  ordered,  adjudged,  and  decreed  by  this  Court,  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby  af- 
firmed, with  costs. 
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Tennessee.  A  bond  was  executed  ia  1787  by  which  the  obHgor  bound  himself  to  pay  one 
hundred  pounds  for  a  hone,  or  to  make  over  to  the  obligee  his  interest  in  a  certain  entry 
and  warrant  of  land ;  and  if  the  deed  or  grant  for  the  land  should  issue  to  him,  to  transfer 
the  land  by  deed,  and  to  warrant  and  defend  the  said  deed.  The  obligor  elected  to  pay 
the  bond  by  giving  the  land  for  the  same.  He  made  no  valid  conveyance  of  the  land  in 
his  lifetime ;  but  it  was  taken  possession  of  by  the  obligee,  and  has  ever  since  been  oc- 
cupied under  the  title  so  acquired  by  the  obligee.  After  the  son  and  solo  heir  of  the 
obligor  came  of  age,  he  commenced  an  action  of  ejectment  for  the  land,  and  those  who 
claimed  title  under  the  obligee  filed  a  bill  for  an  injunction,  and  that  the  defendant,  the 
plaintiff  in  the  ejectment,  be  decreed  to  convey  the  land  according  to  the  stipulations 
in  the  bond.    This  bill  was  filed  in  1822. 

The  Court  said,  in  considering  the  question  as  to  the  genuineness  of  the  bond  on  which 
this  controversy  is  founded,  the  first  important  fact  that  occurs  to  the  mind  is,  the  remote- 
ness of  the  transaction.  Nearly  half  a  century  has  elapsed  since  this  instrument  pur- 
ports to  have  been  executed.  The  obligor  and  the  obligee,  and  both  the  witnesses  are 
dead.  The  contract  belongs  to  the  past  age.  It  was  executed,  if  at  all,  when  the  country 
was  new  and  unsettled,  and  tho  parties  to  it  seem  to  have  been  illiterate  men,  and  unac- 
quainted with  business  transactions.  These  circumstances  are  referred  to,  not  to  show 
that  this  bond  should  be  received  without  proof,  but  to  show  that  as  strict  proof  should 
not  be  required  of  its  execution,  as  if  it  were  of  recent  date.  The  law  makes  some  al- 
lowance for  the  frailties  of  memory,  and  where  a  great  length  of  time  has  elapsed  since 
the  signing  of  an  instrument  attempted  to  be  proved,  circumstances  are  viewed  as  hav- 
ing an  important  bearing  upon  the  question. 

The  case  of  Ban  o.  Grate,  4  Wheaton,  231,  4  Condensed  Reports,  426,  cited. 

Construction  of  the  statutes  of  limitations  of  North  Carolina  of  1815  and  1819. 

Statutes  of  limitations  are  applied  by  Courts  of  Equity,  in  all  cases  where  at  law  they  might 
be  pleaded.  At  law,  to  make  the  statute  a  bar,  there  must  be  an  adverse  possession,  and 
by  analogy  a  Court  of  Equity,  in  a  similar  case,  will  hold  the  statute  to  be  a  good  bar. 

But  the  statute  insisted  on  as  a  bar  in  this  case,  does  not  depend  upon  possession.  It  bars  a 
creditor  who  does  not  sue  the  heir  within  seven  years.  There  can  be  no  doubt  that  the 
statute  applies,  where  a  creditor  seeks  to  make  the  heir  liable  for  the  debt  of  his  ancestor, 
on  the  ground  that  either  personal  or  real  property  descended  to  him.  And  this  appears 
to  be  the  decision  of  the  Supreme  Court  of  Tennessee  on  the  statute.  There  is  nothing 
in  their  decisions  referred  to,  which  show  that  they  have  given  effect  to  the  statute 
beyond  this.  By  the  statute  of  1819,  which  is  wholly  different  in  its  language  from  the 
act  of  1815,  a  bar  is  created,  indiscriminately,  to  suite  in  equity,  as  well  as  at  law.  The 
statutes  do  not  apply  to  this  case. 

The  instruments  under  which  a  part  of  the  complaints  set  up  an  equity  •derived  from 

the  heirs  of  the  obligor,  are  proved,  but  they  cannot  be  sanctioned  by  this  Court,      |_  *  6  3 
except  where  such  instruments  were  executed  by  the  heirs  of  full  age.    It  is 
the  duty  of  the  Court  to  protect  the  interests  of  minors,  and  the  decree  of  the  Circuit 
Court  in  this  respect,  as  well  as  in  every  other,  is  correct 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  West  Tennessee. 

The  case  is  fully  stated  in  the  opinion  of  the  Court.  It  was 
argued  by  Mr.  Bell,  for  the  appellant ;  and  by  Mr.  Key,  for  the 
appellee. 

For  the  appellant  it  was  contended,  that,  stripped  of  circumstances, 
the  case  is,  that  Payne  held  a  title  bond  on  Coulson,  for  six  hundred 
and  forty  acres  of  land,  dated  in  1787. 
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In  1781 ,  Isaac  Coulson,  the  obligee,  died,  leaving  John  Coulson,  the 
appellant,  his  heir.  This  bill  was  filed  for  a  specific  decree,  in  1822, 
more  than  thirty  years  after  the  ancestor's  death.  To  the  bill,  John 
Coulson,  the  heir,  pleaded  in  bar  the  act  of  limitations  of  1715,  ch. 
48,  sec.  9,  declaring,  "  that  creditors  of  any  person  deceased,  shall 
make  their  claim  within  seven  years  after  the  death  of  such  debtor, 
otherwise  such  creditor  shall  be  forever  barred." 

It  is  insisted  by  the  appellees,  that  the  word  creditor  does  not 
embrace  Payne  seeking  the  lands ;  but  would,  were  he  seeking  da- 
mages. Had  Payne  attempted  to  enforce  the  bond  at  law  against 
Coulson's  administratrix,  and  to  recover  damages,  the  act  of  1715 
would  have  barred  him.     3  Yerg.  9. 

So,  if  the  administratrix  had  been  sued,  had  pleaded  "  fully  ad- 
ministered," the  damages  had  been  found  against  her,  but  the  plea 
for  her :  then  a  scire  facias  had  been  run  to  subject  the  lands  in 
the  hands  of  the  heir,  he  could  have  pleaded  the  act.  Mart,  and 
Yerg.  360. 

This  is  the  only  mode  by  which  the  heir  can  be  reached  in  the 
state  of  Tennessee.  The  personal  estate  must  be  shown  to  have 
been  exhausted,  by  the  finding  of  the  plea  of  "  fully  administered ;" 
and  it  can  be  shown  in  no  other  form.  Mart,  and  Yerg.  360 ;  1 
Yerg.  40.  287. 

#fi  ,  In  1801,  ch.  6,  the  Courts  of  Equity  of  Tennessee  were  *au 
-*  thorized  to  divest  titles  to  lands  by  decrees;  and  enforce 
specific  performance  in  this  manner.  Ever  since,  the  common  mode 
of  enforcing  contracts  for  lands,  has  been  by  specific  decree  against 
the  obligor,  or  his  heir. 

In  'the  same  year,  1801,  ch.  259  the  statute  of  frauds'  was  en- 
acted, requiring  agreements  for  lands  to  be  in  writing,  and  to  be 
signed  by  the  party  to  be  charged  therewith.  The  form  of  contract 
has  almost  uniformly  been  a  title  bond.  Whether  the  obligee  to 
such  bond  was  a  creditor,  and  his  claim  subject  to  be  barred  by  the 
act  of  1715,  soon  became  a  most  important  question;  one  of  the 
most  important,  involving  the  protection  of  heirs  by  the  lapse  of 
time,  presented  to  the  Courts  of  Chancery. 

In  1809,  the  Supreme  Court  of  Tennessee  was  established,  consist- 
ing then  of  two  judges,  and  having  conferred  upon  it  original  chan- 
cery jurisdiction.  In  1813,  the  Court  consisted  of  Hugh  L.  White 
and  John  Overton,  men,  eminent  in  the  distinguished  class  of  eject- 
ment lawyers  of  that  day,  who  had  the  public  confidence  in  a  high 
degree,  and  especially  in  matters  affecting  titles  to  lands.  What 
they  settled  by  a  concurrence  of  opinion,  has  not  been  questioned 
in  the  State  Courts  of  Tennessee,  up  to  this  time.  This  is  as- 
serted with  knowledge  of  its  truth,  that  challenges  contradiction. 
Before  this  Court  was  brought  the  cause  of  Smith  v.  Hickman's 
heirs,  in  1813 ;  a  bill  for  a  specific  decree  on  a  title  bond.  The  title 
bond  had  been  executed  by  Edwin  Hickman,  in  1789.  The  report, 
Cooke,  330,  shows  it  to  have  been  a  naked  case.  .The  act  of  1715, 
ch.  48,  sec.  9,  was  pleaded  in  bar,  that  the  suit  had  not  been  brought 
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within  seven  years  after  the  ancestor's  death.  And  on  the  most 
•  mature  consideration,  the  Court  decided,  Judge  Overton  delivering 
tie  written  opinion — "  that  it  has  been  insisted  that  the  complainant 
:s  not  a  creditor,  on  account  of  the  demand  not  being  of  a  pecuniary 
lature ;  but,  as  it  is  the  duty  of  this  Court  to  examine  this  point, 
hey  feel  satisfied  that,  as  to  that,  he  is  within  the  act.  All  persons 
ire  considered  creditors,  that  have  demands  originating  from  contracts 
>r  agreements."  The  next  year,  1814,  Lewis  v.  Hickman's  heirs 
:ame  before  the  same  judges,  2  Tenn.  Rep.  317,  when  Judge  White 
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delivered  the  opinion  of  the  Court  to  the  same  *effect.  These 
decisions  have  been  followed  in  the  State  Courts,  with  entire 
confidence  of  their  correctness,  ever  since.  Cases  in  confirmation 
cannot  be  adduced,  as  no  lawyer  would  present  such  a  case :  but  to 
show  the  sense  of  the  Supreme  Court  on  the  subject  so  late  as  1832, 
a  year  after  the  cause  before  the  Court  was  decided  below,  we 
quote  a  passage  from  the  opinion  of  the  chief  justice  in  Hoopir  v. 
Bryant,  3  Yerg.  9. 

"In  1814,  the  cause  of  Lewis  v.  Hickman,  2  Tenn.  Rep.  317, 
involved  .the  question  whether  an  heir  or  an  administrator  could 
defend  himself  by  the  plea  of  seven  years,  under  the  act  of  1715,  ch. 
48,  sec.  9.  To  a  bill  to  enforce  a  title  bond,  Edwin  Hickman's 
heirs  and  his  administrator  relied  upon  the  act  of  1715,  ch. 
48,  sec.  9,  as  a  bar.  The  Court  went  into  an  examination  whether 
the  act  of  1715  was  in  force,  it  being  insisted  that  the  act  of  1789, 
ch.  23,  had  repealed  it.  The  Court  decided  that  both  the  acts  were 
in  force,  and  barred  the  complainant.  This  was  the  only  point 
made  in  the  cause  by  the  record,  and  has  been  followed  ever  since." 

And  in  delivering  the  opinion  of  the  Court,  in  Peck  v.  Wheaton's 
heirs,  Martin  and  Yerger's  Rep.  360,  it  is  holden : "  We  are  moreover 
of  opinion  that  the  act  of  1715,  ch.  48,  sec.  9,  of  seven  years,  will 
operate  as  a  bar ;  and  that  that  act  is  in  force  we  consider  one  of 
the  best  established  positions  litigated  in  our  Courts ;"  and  Peck's 
claim  was  pronounced  barred,  in  accordance  to  the  decisions  of  1813 
and  1814. 

But  Ihe  federal  Circuit  Court  disregarded  these  decisions,  for  the 
reason  in  Smith'scause,  that  no  particular  tract  of  land  was  designated 
by  the  bond  sued  on,  and  no  lien  created ;  and  therefore  the  demand 
was  in  effect  for  damages. 

There  is  no  such  idea  contained  in  the  report  of  the  case.  The 
contract  was  made  at  a  time,  1787,  when  no  statute  of  frauds  ex- 
isted, or  any  writing  was  required ;  and  when  proof  could  have 
been  introduced  to  show  the  tract  of  land  intended  to  be  conveyed. 
The  Courts  of  Tennessee,  the  legal  profession,  and  the  country,  have 
not  now,  or  have  they  ever  had  an  idea,  that  the  bond  formed  no 
lien,  and  was  not  obligatory  on  Hickman's  heirs.  The  distinguished 
counsel  who  argued  the  cause,  and  the  Court  so  admitted :  a  new 
generation  has  grown  up  under  the  impression,  governed  by  r*fifi 
*the  report  of  the  case ;  and,  as  was  holden  by  the  Supreme  *■ 
Court  of  Tennessee  in  Hooper  v.  Bryant,  3  Yerg.  9,  it  is  now  too  late 
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to  correct  the  error,  if  even  error  there  be.  It  is  the  pride  and  plea- 
sure of  the  Courts  of  Tennessee,  to  follow  and  abide  by  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  when  construing 
the  laws  of  the  Union ;  as  they  have  done  us  the  honour  of  con- 
forming to  our  decisions  on  our  local  statutes,  especially  the  seven 
years'  act  protecting  possessions:  and  we  earnestly  insist,  decisions 
of  twenty  years'  standing,  whether  made  in  mistake  of  the  fact  or 
the  law,  cannot  now  be  overthrown  without  great  and  manifest 
danger  to  our  titles ;  without  letting  in  upon  our  country  evils  little 
foreseen  at  this  distance  from  it,  and  by  strangers  to  it.  If  parol 
agreements  for  lands,  for  warrants,  and  for  locating,  made  previous 
to  1801,  are  let  in  against  the  heir,  and  the  agreements  are  enforced 
in  the  federal  Courts,  the  litigation  to  enforce  them  may  be  appal- 
ling, especially/ in  the  western  part  of  our  state. 

The  only  objection  made  to  the  decision  of  Lewis  v.  Hickman  in 
the  Court  below,  was  that  it  did  not  appear  whether  the  bill  was 
filed  to  recover  the  land,  or  for  damages. 

In  the  state  of  Tennessee  the  heir  cannot  be  sued  for  damages  in 
any  kind  of  proceeding.  There  is  no  direct  mode  in  which  he  can 
be  sued  but  for  a  specific  decree  to  divest  title.  Further :  no  suit  for 
damages  is  ever  prosecuted  with  us  in  equity.  There  is  no  such  ju- 
risdiction. 

It  is  idle  to  conceal  it :  if  the  decree  below  is  affirmed,  the  two 
causes  against  Hickman's  heirs  will  be  flatly  overruled. 

But  some  stress  has  tieen  laid  upon  a  loose  and  obscure  expres- 
sion of  Judge  Haywood  in  Hagsard  v.  Mayfield,  5  Haywood,  121. 
It  is  an  action  of  ejectment.  Mayfield  died.  His  wife  administered. 
A  title  bond  was  produced,  and  she,  under  the  statute  of  Tennessee, 
made  a  deed :  but  not  for  the  land  described  in  the  bond.  The 
heir  sued  for  the  land,  and  the  deed  was  declared  void.  The  act  of 
limitations  of  1715,  ch.  48,  could  not  have,  and  did  not  have  the  re- 
motest bearing  on  the  cause.  It  is  not  possible  to  introduce  it  in  the 
action  of  ejectment.  But  those  acquainted  with  the  legal  ideas  of 
that  distinguished  common  lawyer,  Judge  Haywood,  well  know 
*6-,  what  he  meant.  He  was  prosecuting  a  favourite  theory,  that 
J  "equitable  titles  were  not  barred  by  the  acts  of  limitation. 
That  neither  an  entry  or  title  bond  was  operated  on  by  any  statute, 
because  Courts  of  Equity  were  not  bound,  and  the  remedy  was  open. 
And  if  the  honourable  Court  is  curious  to  understand  the  paragraph 
referred  to,  and  to  see  the  plausibility  that  genius  can  confer  upon 
error,  they  will  read  Judge  Haywood's  dissenting  opinion  in  Gaither 
and  Frost's  case,  3  Yerg.  208 ;  but  fearing  our  client's  cause  will  be 
endangered  from  its  masterly  ability,  we  must  insist,  the  Court  read 
the  concurrent  opinion,  preceding,  of  the  three  other  judges,  over- 
ruling Judge  Haywood's ;  and  which  declares  equitable  titles,  equally 
with  legal,  subject  to  barred. 

The  heir  must  be  at  repose  some  time,  so  that  he  may  say  of  his 
fireside — (his  is  mine.  We,  of  Tennessee,  afford  the  same  protec- 
tion, by  the  act  of  limitations  of  1819,  to  all  others :  we  declare  that 
44 


JANUARY  TERM,  1835.  67 

[Coubon  9.  Walton  and  others.] 

no  suit  in  equity  shall  be  brought,  had,  or  prosecuted  but  within  seven 
years  next  after  the  cause  of  action  come,  accrued,  or  fallen ;  and 
all  claims  not  sued  within  said  seven  years,  shall  be  forever  barred. 
The  Courts  have  enforced  the  act  to  the  letter.  Dunlap  v.  Gibbs 
and  M'Nairy,  4  Yerg. 

The  same  act  bars  the  ejectment  in  seven  years,  so  that  all  stand 
on  the  same  foot  with  the  heir.  The  state  of  our  titles  originating 
in  land  warrants,  required  the  protection  ;  and  the  hundred  thousand 
people  drawn  to  our  western  district  within  the  last  ten  years,  and 
their  almost,  entire  exemption  from  litigation,  bespeak  the  wisdom 
of  our  seven  years'  policy,  which  we  hope  this  honourable  Court 
will  not  disturb. 

We  apprehend  it  most  difficult  for  the  Court  to  give  specific  relief 
on  a  title  bond  of  thirty-four  years'  standing,  when  sued  upon  ;  with 
the  supposed  obligor's  name  erased  from  it ;  after  the  death  of  the 
obligor,  obligee,  and  the  witnesses ;  with  the  proof  that  no  claim 
was  set  up  under  it  by  the  obligee  in  his  lifetime,  he  averring  no 
writing  existed  between  him  dnd  Isaac  Coulson :  But  this  rests  on 
facts,  which  we  feel  it  our  duty  to  leave  with  the  Court. 

Mr.  Key,  in  reply. 

The  facts  show  a  possession  of  the  land  in  controversy  on  the 
part  of  the  appellee  and  those  under  whom  he  claims,  since  f*fift 
1 788.  It  was  held  under  an  agreement  dated  in  1 787,  to  convey  *■ 
the  title,  if  100  pounds  was  not  paid  within  the  year.  The  money 
was  not  paid,  and  the  obligee  held  the  land  till  the  death  of  the 
obligor  in  1791,  and  after  his  death  till  ejectment  was  brought  by  his 
heir  at  law  in  1814.  On  the  recovery  in  ejectment  the  bill  was 
filed  to  enjoin  the  issuing  of  a  writ  of  possession  and  for  relief; 
and  the  question  is,  (and  it  seems  to  be  now  the  only  one  insisted  on 
in  behalf  of  the  appellant,)  is  the  statute  of  limitations  a  bar  to  the 
relief  sought  by  the  bill  ? 

It  is  contended  by  the  appellant,  in  the  argument  now  submitted 
to  the  Court,  that  this  is  settled  by  the  Tennessee  Courts. 

Smith  v.  Hickman,  Cooke,  330,  is  the  first  case  relied  on.  All 
that  this  case  proves  (the  bond  being  for  no  specific  land)  is,  that  a 
party  having  a  bond  for  so  much  land  may  be  considered  a  creditor 
under  certain  circumstances,  within  the  meaning  of  the  statute  of 
limitations.  The  observations  of  the  Court  below  on  this  case  re* 
quire  nothing  further  to  be  said  as  to  the  effect  of  this  decision. 

The  case  of  Hooper  v.  Bryant,  3  Yerg.  1,  has  been  mentioned 
There  is  not  a  word  in  the  opinion  of  the  Court  touching  the  ques- 
tion :  but  the  argument  of  the  counsel  in  favour  of  the  application 
of  the  statute  to  that  case,  pages  5,  6,  very  clearly  shows  that  no 
such  doctrine  as  the  appellant  contends  for,  is  considered  as  settled 
in  the  Courts  of  Tennessee.  Thus  he  says :  "  it  is  admitted  that  the 
act  of  limitations  cannot  be  pleaded  to  an  express  and  subsisting 
trust,  as  between  trustees  and  cestui  que  trust.  This  rule  only  ope- 
rates so  long  as  the  trust  subsists  between  the  parties." 
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"When  a  trustee,  who  has  trust  property  in  his  possession, dies, 
the  trust  is  no  longer  a  subsisting  one :  But  if  the  trust  property  be 
specific  or  capable  of  being  identified,  &c,  then  it  would  not  be 
assets  in  the  hands  of  the  executors,  and  the  cestui  que  trust  may 
follow  it  in  the  hands  of  the  executor,  and  the  act  of  limitations 
could  not  be  pleaded  where  the  trust  property  in  specie  is  sought  to 
be  recovered.  But  if  it  is  not  specific,  and  therefore  cannot  be  iden- 
tified and  followed,  &c,  it  is  then  assets,  &c.  The  cestui  que  trust 
in  such  cases  becomes  a  general  creditor,"  &c,  page  7.  "  Where  it 
*691  *s  not  caPa^'e  °f  *being  identified,  as  the  cestui  que  trust  is 
J  then  only  a  creditor,  his  claim,  like  that  of  all  other  creditors, 
will  be  barred,  unless  prosecuted  within  the  time  limited  by  law." 

This  argument  is  in  accordance  with  Smith  v.  Hickman,  and 
shows  the  distinction  between  that  case  and  this.  Here  the  claim 
is  for  specific  trust  property,  and  therefore  cestui  que  trust  is  not  a 
creditor,  and  the  statflte  does  not  apply. 

The  next  case  relied  on  is  Lewis  p.  Hickman,  2  Tenn.  Rep.  317. 
The  Court  below  in  their  opinion  have  explained  this  case.  There 
the  land  could  not  be  had ;  it  was  held  adversely ;  the  bond  had  been 
given  up  for  a  defective  deed,  and  the  object  of  the  bill  was  to  set 
up  the  bond  and  relieve  the  plaintiff.  It  was  therefore  a  claim  for 
money ;  it  was  all  the  holder  of  the  bond  could  get.  It  does  not  ap- 
pear in  the  case  that  the  obligor  ever  got  a  patent,  or  had  the  legal 
title  to  the  land.  It  was  not,  therefore,  as  here,  the  case  of  a  party 
in  possession,  claiming  the  protection  of  equity  against  the  legal  title 
of  the  obligor. 

Peck  i>.  Wheaton's  Heirs,  Mart,  and  Yerg.  360,  is  cited.  There 
the  claim  was  plainly  for  a  debt ;  and  no  doubt  the  statute  was 
a  bar. 

3  Yerg.  208,  is  also  mentioned ;  but  seems  to  have  no  applica- 
tion to  the  question. 

The  case  of  Hagshard  v.  Mayfield,  5  Hay.  121,  is  not  correctly 
understood  by  appellant.  The  heir  was  the  defendant,  not  the 
plaintiff  in  the  ejectment;  and  the  judge  decides  against  the  legal 
title  of  the  plaintiff,  but  admits  his  claim  in  equity,  as  not  barred  by 
the  statute. 

To  show  conclusively  that  no  such  doctrine  as  is  contended  for  by 
appellant,  is  recognised  in  the  Tennessee  Courts,  the  Court  is  referred 
to  the  case  of  Cocke  and  Jack  v.  Maginnis,  Mart,  and  Yerg.  Rep. 
361.  It  is  there  said,  page  363,  by  the  Court,  that  "  the  true  rule  is, 
that  Courts  of  Equity  will  apply  the  statute  of  limitations  to  all  cases, 
unless  it  be  such  as  are  predicated  upon  a  naked  trust,  in  which 
Courts  of  Equity  alone  have  jurisdiction,  and  of  which  Courts  ot 
Law  have  no  cognisance."  It  not  this  precisely  such  a  case  as  the 
Court  here  excepts  from  the  operation  of  the  statute?  Payne  is  in 
possession  of  the  land  under  the  agreement  for  the  legal  title ;  and 
the  heir  at  law  has  only  the  naked  legal  title,  and  this  he  held  in 
#7  ,     trust  for  *him  who  had  the  possession  and  the  right  to  de- 

7  J  mand  the  legal  title;  no  Court  of  Law  could  have  cognisance 
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3f  such  a  case.  What  remedy  at  law  could  Payne  have  ?  What 
could  he  claim  as  a  creditor  ?  The  holding  the  legal  title  (Payne 
being  in  possession)  could  not  be  adverse,  so  as  to  put  him  on  making 
a  claim  upon  the  trustee,  within  the  time  limited  by  the  statute ;  as 
long  as  the  trustee  suffered  him  to  be  in  possession,  it  was  a  recog- 
nition of  a  subsisting  trust 

The  Court  is  also  referred  to  Armstrong's  heirs  v.  Campbell,  3 
Yerg.  201.  The  marginal  note  at  the  head  of  the  case,  shows  the 
potnts  decided,  and  the  opinion  of  the  Court,  in  pages  231,  and  237, 
shows  that  such  a  trust  as  this  is  not  barred  by  the  statute. 

In  truth,  the  statute  of  limitations  is  attempted  to  be  used  in  this 
case,  not  to  protect,  but  to  disturb  a  long  continued  possession ;  the 
heir  at  law  wields  it,  not  to  protect  his  fireside,  but  to  invade  an- 
other's. With  a  naked  legal  title,  he  seeks  to  dispossess  the  party 
who  has  been  allowed  to  hold  possession  under  an  agreement 
for  a  title,  that  allowed  possession,  confessing  the  right  of  the 
possessor ;  and  when  equity  is  invoked  to  prevent  this  injustice,  he 
objects  that  the  cestui  que  trust  is  barred  by  the  trustee's  acquiescing 
in  his  possession,  and  delaying  to  question  his  right.  It  is  not  easy 
to  conceive  how  the  rejection  of  such  a  plea  will  overrule  any  doc- 
trine of  the  Courts  of  Tennessee,  or  disturb  the  repose  of  the  pos- 
sessors of  lands. 

Mr.  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

This  case  is  brought  before  this  Court  by  an  appeal  from  the  de- 
cree of  the  Circuit  Court  for  the  western  District  of  Tennessee. 

In  their  bill  the  complainants  state,  that  on  the  22d  of  February, 
1785,  a  certain  entry  in  the  land  office  of  North  Carolina  was  made 
by  Isaac  Coulson,  assignee  of  David  Welles,  for  six  hundred  and 
forty  acres  of  land ;  and  that  afterwards,  on  the  2d  of  January,  1787, 
he  executed  a  bond  to  one  Josiah  Payne,  for  the  conveyance  of  said 
tract  of  land,  agreeably  to  the  terms  therein  expressed,  to  wit: 
"  Know  all  men  by  these  presents,  that  I,  Isaac  Coulson,  of  the  state 
of  North  Carolina  and  county  of  Davidson,  do  oblige  myself,  my 
heirs  and  assigns,  to  pay  to  Josiah  Payne  one  hundred  pounds  in 
Virginia  currency,  in  payment  for  a  certain  bay  stud  horse  I  bought 
of  him,  within  *twelve  months  from  the  date  hereof,  with  .-«-. 
lawful  interest,  otherwise,  in  lieu  thereof,  I  do  oblige  myself  L 
to  make  over  all  my  right  and  interest  of  a  certain  entry  and  warrant 
of  land  of  six  hundred  and  forty  acres,  lying  on  the  north  side  of 
Cumberland  river,  on  said  river,  about  one  or  two  miles  above  the 
mouth  of  the  Caney  fork,  unto  the  said  Josiah  Payne,  of  the  county 
and  state  aforesaid,  or  his  heirs  and  assigns.  And  if  a  deed  or  grant 
should  issue  tome,  before  said  entry  or  warrant  should  be  transferred 
from  me  to  said  Payne,  then,  and  in  that  case,  I  do  hereby  oblige 
myself  to  make  a  transfer  deed  of  all  my  right,  title,  and  interest  of 
the  aforesaid  land,  unto  the  aforesaid  Josiah  Payne  or  his  assigns ; 
which  deed  and  right,  when  made,  is  to  be  taken  in  full  payment  for 
the  one  hundred  pounds  and  interest;  and  I  do  hereby  oblige  my- 
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self  to  warrant  and  defend  said  deed  from  me,  my  heirs  and  assigns, 
forever,  unto  the  said  Payne  and  his  heirs."  Which  bond  purports 
to  have  been  signed  and  sealed  by  the  said  Isaac  Coulson,  and  wit- 
nessed by  James  Donelson  and  William  Bush. 

The  complainants  further  state,  that  the  obligor  elected  to  pay  the 
said  sum  of  one  hundred  pounds,  by  giving  the  land  as  expressed  in 
the  above  recited  bond ;  which  mode  of  payment  was  assented  to 
by  the  said  Payne.  That  said  Isaac  Coulson  died  intestate  some 
time  in  the  year  1791,  leaving  the  defendant  his  only  heir  at  lAw. 
That  a  grant  was  issued  for  the  land  on  the  15th  of  September, 
1787,  but  no  valid  conveyance  was  made  to  the  said  Payne  for  the 
land,  although  in  his  lifetime  various  means  were  tried  to  obtain  a 
title.  That  possession  was  taken  of  the  land  in  1799  or  1800,  and 
that  it  has  been  occupied  ever  since  under  the  title  of  Payne ,  and 
that  the  taxes  have  been  paid.  That  since  the  defendant  has 
arrived  at  full  age  he  commenced  an  action  of  ejectment,  and  re- 
covered a  judgment  for  the  land  :  and  the  complainants  pray  an  in- 
junction, and  that  the  defendant  may  be  decreed  to  convey  all  his 
interest  in  the  premises  to  the  complainants. 

In  his  answer  the  defendant  denies  that  the  bond  set  forth  in  the 
complainant's  bill,  was  ever  executed  by  his  father,  Isaac  Coulson, 
and  states  that  it  is  a  forgery ;  and  he  denies  the  other  material  alle- 
gations in  the  bill. 

In  considering  the  question  as  to  the  genuineness  of  the  bond 
on  which  this  controversy  is  founded,  the  first  important  fact 
*72l  ****  occurs  t0  *e  mmd  is>  the  remoteness  of  the  transaction. 
J  Nearly  half  a  century  has  elapsed  since  this  instrument  pur- 
ports to  have  been  executed.  The  obligor  and  the  obligee,  and  both 
the  witnesses  are  dead.  The  contract  belongs  to  the  past  age.  It  was 
executed,  if  at  all,  when  the  country  was  new  and  unsettled ;  and 
the  parties  to  it  seem  to  have  been  illiterate  men,  and  unacquainted 
with  business  transactions. 

These  circumstances  are  referred  to,  not  to  show  that  this  bond 
should  be  received  without  proof,  but  to  show,  that  as  strict  proof 
should  not  be  required  of  its  execution,  as  if  it  were  of  recent  date. 
The  law  makes  some  allowance  for  the  frailties  of  memory,  and 
where  a  great  length  of  time  has  elapsed  since  the  signing  of  an  in- 
strument attempted  to  be  proved,  circumstances  are  viewed  as  hav- 
ing an  important  bearing  upon  the  question. 

In  the  case  of  Barr  v.  Gratz,  4  Wheat.  221,  this  Court  decided, 
"  that  where  a  deed  is  more  than  thirty  years  old,  and  is  proved  to 
have  been  in  the  possession  of  the  lessors  of  the  plaintiff  in  eject- 
ment, and  actually  asserted  by  them  as  the  ground  of  their  title  in  a 
chancery  suit,  it  is,  in  the  language  of  the  books,  sufficiently  ac- 
counted for;  and  it  is  admissible  in  evidence  without  regular 
proof  of  its  execution  by  the  subscribing  witnesses." 

There  is  no  proof  of  the  handwriting  of  James  Donelson,  one  of 
the  subscribing  witnesses  to  this  bond ;  but  it  is  proved  that  he  was 
supposed  to  have  been  killed  by  the  Indians  many  years  ago. 
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The  handwriting  of  J3ush,  the  other  subscribing  witness,  is  proved 
by  three  of  his  sons,  who  were  well  acquainted  with  his  hand,  one 
of  them  having  administered  on  his  estate.  These  witnesses,  and 
especially  two  of  them,  speak  with  great  confidence,  not  only  as  to 
the  signature  of  their  father,  but  they  say  that  the  body  of  the  bond 
appears  to  have  been  written  by  him.  And  they  state,  that 
although,  at  the  time  the  bond  bears  date,  and  for  some  years 
before  and  afterwards,  until  his  death,  his  father  lived  in  Clark 
county,  Kentucky,  yet  he  was  absent  the  greater  part  of  his  time 
on  hunting  expeditions ;  and  they  understood  that  he  was  several 
times  in  the  western  part  of  Tennessee.  It  appeared  that  their 
father  understood  surveying,  *was  a  pretty  good  scribe,  and  r*73 
was  frequently  called  on  to  write  deeds  and  other  instru-  *■ 
ments. 

Three  witnesses  testify  to  the  original  contract,  and  the  circum- 
stances which  led  to  it.  Payne  sold  to  Coulson  a  valuable  horse,  in 
addition  to  the  land,  for  which  he  agreed  to  pay  one  hundred  pounds. 
Some  time  afterwards,  Coulson,  finding  the  horse  did  not  suit  his  pur- 
pose, induced  Payne  as  his  agent  to  sell  him ;  which  was  done,  for  the 
tract  of  land  now  in  controversy.  It  was  after  this  sale,  as  these 
witnesses  say,  that  they  understood  a  bond  was  executed,  by 
which  Coulson  was  bound  to  pay  to  Payne  one  hundred  pounds,  or 
convey  the  land  to  him  in  lieu  of  the  money.  Two  witnesses  state, 
that  Coulson  agreed  to  pay  Payne  fifty  dollars,  in  a  horse. 

George  Cumming,  and  the  sister  of  Josiah  Payne  were  acquainted 
with  William  Bush ;  and  the  latter  was  also  acquainted  with  the 
other  witness,  James  Donelson. 

Some  time  after  the  date  of  the  bond,  Coulson,  it  is  proved, 
went  to  Virginia  under  the  expectation  of  obtaining  money  to  pay 
off  the  bond,  from  the  estate  of  his  father ;  but  he  found  that  the 
estate  had  been  wasted;  and  being  disappointed  in  raising  the 
money,  he  remained  in  Virginia,  married,  and  afterwards  died  in 
J  791.  In  the  year  1793  Payne  went  to  Virginia,  and  obtained 
from  the  widow  of  Coulson  a  bond,  in  a  penalty  dated  the  6th  of 
November,  1793,  with  a  condition  to  convey  all  her  interest  in  the 
land  in  dispute ;  and  she  authorized  Payne  to  take  possession  of  it. 
This  bond  was  executed  by  the  widow,  on  the  advice  of  Jacob 
Coulson,  her  brother-in-law,  that  it  was  best  to  discharge  the  claim 
by  the  conveyance  of  the  land. 

An  attempt  was  made  to  obtain  a  conveyance  under  the  sanc- 
tion of  a  County  Court  in  Virginia,  and  Mrs.  Coulson  attended  the 
Court  for  that  purpose ;  but  the  decision  was,  that  it  had  no  power 
to  act  on  the  subject. 

At  another  time  Payne  made  application  to  the  widow,  and  said 
he  ought  to  have  something,  as  he  should  have  to  wait  until  the 
children  became  of  age :  and  she  let  hia\  have  a  horse  worth  fifteen 
pounds. 

In  1797  or  1798,  it  appears  a  man  by  the  name  of  Johns  was 
aent  to  Virginia  for  this  title,  and  was  informed  by  Payne  that 
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he  would  probably  find  it  ready  for  him.  At  this  time,  Mrs. 
»_  1  *Conlson,  Jacob  Coulson,  and  Benjamin  Johns,  went  to  the 
J  Court  in  Grayson  county,  Virginia,  and  were  three  days  in 
attendance  on  it,  endeavouring  to  procure  a  title  for  the  land,  but 
failed. 

Payne  had  then  sold  a  part  of  this  land  to  Johns,  but  as  no  deed 
could  be  obtained,  Johns  was  unwilling  to  take  the  land,  and  he 
exchanged  it  with  Walton,  who  in  1799  or  1800  took  possession  of 
a  part  of  the  tract,  and  has  ever  since  held  it  by  himself  and  his 
heirs.  At  a  subsequent  period  he  made  other  purchases  of  the 
tract  It  was  known  as  Payne's  land,  from  the  time  Johns  went  to 
Virginia  for  a  title. 

Payne  died  in  1805,  and  his  heirs  endeavoured  to  obtain  a  title  by 
permitting  the  land  to  be  sold  for  taxes,  in  1806  ;  and  they  became 
the  purchasers.  Shortly  after  this  sale,  George  Payne,  son  and  ad- 
ministrator of  Josiah  Payne,  went  to  Grayson  county,  Virginia,  and 
procured  a  release  of  all  claim  to  the  land  from  the  representatives 
of  Coulson ;  and  in  which  they  stipulated  not  to  redeem  the  land, 
under  the  sale  for  taxes.  This  instrument  has  been  lost  George 
Payne  was  drowned  a  few  years  after  the  writing  was  obtained 
by  him. 

These  are  the  material  facts  and  circumstances  relied  on  by  the 
complainants,  to  prove  the  execution  of  the  bond,  and  to  lay  the 
foundation  to  the  equitable  relief  prayed  for  in  the  bill. 

A  great  number  of  depositions  were  read  by  the  defendants'  coun- 
sel, to  rebut  the  facts  proved  by  the  complainants,  and  show  that 
they  are  not  entitled  to  relief. 

Six  witnesses  state  that  they  were  acquainted  with  William  Bush, 
and  several  of  them  with  James  Donelson.  That  they  both  came 
from  the  Indian  nation,  and  were  supposed  to  be  tories  and  refugees. 
That  Bush  was  a  dissipated  man,  was  occasionally  deranged,  and 
incapable  of  business.  That  he  had  a  brother  named  Abner,  who  was 
a  man  of  good  capacity  and  of  respectable  character;  that  they  were 
both  hunters,  and  were  well  acquainted  with  the  watercourses  fall- 
ing into  the  Mississippi  river  south  of  the  Tennessee. 

Donelson  and  William  Bush  were  reported  to  have  been  killed 
by  the  Indians  in  the  years  1786  or  1787. 

The  depositions  of  three  witnesses  were  read  by  the  defendant, 
who  were  well  acquainted  with  William  Bush  in  Clark  county,  Ken- 
tucky, and  who,  from  their  intimacy  with  him  and  the  short  distance 
*--,  they  lived  from  him,  about  the  time  the  bond  "bears  date, 
J  seem  to  think  he  could  not  have  been  absent  from  home  at 
that  time. 

And  it  is  proved  by  Jeremiah  Coulson,  brother  of  Isaac,  that  when 
Payne  was  in  Virginia,  a  conversation  took  place  between  him,  the 
witness,  and  Jacob  Coulson,  at  which  time  Payne  said  he  had  no 
obligation  or  any  instrument  of  writing  from  Isaac  Coulson,  respect- 
ing the  land  in  dispute.  And  that  Payne  also  said  he  was  to  receive 
from  Coulson  a  negro  boy,  under  twelve  years  old,  in  discharge  of 
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the  debt ;  and  at  the  same  time  he  agreed  to  pay  the  taxes  on  said 
land,  and  take  care  of  it  for  the  children  of  said  Coulson ;  and  the 
witness  was  called  on  specially  to  remember  the  agreement.  At 
this  time  Payne  received  a  horse  of  Mrs.  Coulson  worth  fifty  dol- 
lars, in  part  payment  of  the  claim. 

The  first  inquiry  which  naturally  arises  in  the  mind  on  reading 
the  whole  evidence  is,  whether  it  may  not  be  reconciled.  Some 
parts  of  it,  and  especially  those  parts  which  relate  to  the  subscribing 
witness,  William  Bush,  would  seem  to  conflict ;  but  this  is  susceptible 
of  a  most  satisfactory  explanation. 

There  can  be  no  doubt,  from  the  fact  stated  by  the  witnesses,  that 
there  were  two  persons  who  bore  the  name  of  William  Bush,  and 
who  were  occasionally  in  the  western  part  of  Tennessee,  about  the 
same  time.  One  of  them,  the  Kentucky  Bush,  was  a  respectable 
man,  a  deacon  in  the  Baptist  church,  a  surveyor,  wrote  a  good  hand ; 
and  he  died  in  Clark  county,  Kentucky,  about  the  year  1816.  The 
other  was  believed  to  have  come  from  the  Indians,  was  an  ignorant, 
dissipated  man,  incapable  of  business,  accustomed  to  hunting  in  the 
country  south  of  the  Tennessee  river,  and  was  reported  to  have  been 
killed  by  the  Indians  in  1786  or  1787.  He  had  a  brother  named 
Abner,  who  is  proved  to  have  been  in  no  way  connected  with  the 
Kentucky  Bush. 

The  mere  statement  of  these  facts  is  enough  to  convince  every 
one,  that  the  different  witnesses,  in  describing  the  character,  capacity 
for  business,  pursuits,  residence,  and  death  of  William  Bush,  could 
not  have  referred  to  the  same  person.  Even  the  witnesses  examined 
by  the  defendant,  in  proving  the  residence  and  death  of  the  Kentucky 
Bush,  proved  enough  to  show  that  he  could  not  have  been  the  same 
person  who  was  believed  to  have  been  a  refugee  and  tory ;  and  was 
suspected  *of  attacking  boats  on  the  Mississippi  river,  in  con-  p#-6 
nexion  with  other  persons,  and  of  committing  other  depre-  *- 
dations  upon  society. 

The  fact  that  there  were  two  persons  of  the  name  of  William 
Bush,  may  be  safely  assumed ;  and  the  question  arises  whether  the 
signature  of  the  Kentucky  Bush,  as  a  subscribing  witness  to  the 
bond,  is  satisfactorily  proved. 

Some  doubt  is  attempted  to  be  raised  as  to  this  fact,  from  the 
statements  of  the  witnesses  who  lived  in  the  immediate  neighbour- 
hood of  Bush,  and  who  have  no  recollection  of  his  having  been  ab- 
sent from  home  about  the  time  the  bond  bears  date. 

But  this  evidence,  at  best,  is  of  a  negative  character,  and  depends 
upon  the  memory  of  witnesses,  for  a  great  number  of  years,  of  a 
fact  not  calculated  to  make  any  impression  on  the  mind.  No  cir- 
cumstances are  related  by  the  witnesses  which  were  calculated  to 
impress  upon  their  memories  the  absence  of  William  Bush,  in 
January,  1787.  What  prudent  person,  in  the  absence  of  such  cir- 
cumstances, would  undertake  to  state,  positively,  that  his  nearest 
neighbour  was  absent  from  home  any  given  month,  some  twenty- 
five  or  thirty  years  before  ? 

51 


76  SUPREME  COURT. 

[Gouton  «.  Walton  and  other*.] 

But  the  complainants  have  proved  by  the  three  sons  of  Bush  and 
his  widow,  that  he  was  from  home  hunting  the  greater  part  of  his 
time ;  and  some  of  them  say  that  from  his  conversations  and  seve- 
ral facts,  they  believe  he  often  visited  Western  Tennessee.  And 
more  than  one  witness,  who  lived  in  the  neighbourhood  of  Josiah 
Payne,  became  acquainted  with  Bush  in  his  expeditions  to  Ten- 


From  these  facts  it  would  seem,  that  no  presumption  against  the 
due  execution  of  the  bond  can  arise,  from  the  statement  of  the  wit- 
nesses who  were  the  neighbours  of  Bush,  and  who  could  not  recol- 
lect of  his  having  been  absent  from  home  about  the  time  the  bond 
is  dated. 

But  how  can  the  admissions  of  Payne,  in  the  presence  of  Jeremiah 
and  Jacob  Goulson,  that  he  held  no  instrument  of  writing  on  Isaac 
Coulson  for  the  land  in  dispute,  and  that  he  had  agreed  to  receive  a 
negro  boy  in  discharge  of  the  claim,  be  explained ;  and  also  his 
agreement  to  pay  the  taxes  on  the  land,  and  take  care  of  it  for  the 
*-7-.  heirs  of  Coulson  ?  And  what  *answer  can  be  given,  to  his 
J  having  received  a  horse  worth  fifty  dollars,  in  part  payment 
of  the  claim  ? 

The  payment  of  the  horse  seems  to  have  been  in  pursuance  of 
the  original  agreement.  Two  of  the  witnesses  state  that  Coulson, 
in  addition  to  the  land,  was  to  give  Payne  ahorse  worth  fifty  dollars. 
And  it  is  not  improbable,  if  the  remarks  were  made  by  Payne  as 
stated  by  Jeremiah  Coulson,  that  he  held  no  written  contract  from 
Isaac  Coulson,  they  must  have  referred  to  the  fact,  of  there  being 
no  writing  respecting  the  payment  of  this  horse. 

That  he  agreed  to  pay  the  taxes,  and  preserve  the  land  for  the 
heirs  of  Coulson,  is  disproved  by  the  fact,  that  either  then  or  some 
time  before,  Payne  procured  a  bond  from  Mrs.  Coulson  for  the  land. 
The  language  of  this  bond  cannot  be  mistaken ;  and  it  goes  to  show, 
that  instead  of  abandoning  the  land  and  agreeing  to  pay  the  taxes 
for  the  heirs  of  Coulson,  he  was  determined  to  perfect  his  claim  to 
it,  by  the  use  of  such  means  as  he  could  resort  to.  By  the  state- 
ment of  Mrs.  Coulson,  it  appears  Payne  complained  that  he  should 
have  to  wait  for  a  title,  until  her  children  became  of  age.  This 
fact,  as  well  as  the  deed  and  the  whole  course  of  conduct  of  Payne, 
show,  that  he  could  not  have  made  the  remarks  and  agreement,  as 
stated  by  Jeremiah  Coulson. 

From  this  view  of  the  evidence,  which  has  a  bearing  upon  the 
fact  of  the  contract  and  the  execution  of  the  bond,  the  proof  is  as 
clear  and  as  satisfactory  as  could  be  reasonably  expected,  after  the 
lapse  of  so  many  years. 

The  handwriting  of  Bush  is  proved  by  the  positive  testimony 
of  three  witnesses,  and  the  consideration  of  the  bond  is  clearly  proved 
by  three  other  witnesses,  all  of  whom  stand  without  any  impeach-  « 
ment  of  their  credit.  Conclusive  as  these  facts  would  seem  to  be, 
as  to  the  genuineness  of  the  bond  and  the  consideration  on  which 
it  was  given,  there  are  others  equally  conclusive. 
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If  no  contract  between  Coulson  and  Payne  had  been  made,  what 
could  have  induced  the  latter  to  visit  Virginia  in  1793,  and  how  can 
the  conduct  of  Mrs.  Coulson,  in  executing  a  bond  to  convey  all  her 
right  in  the  land,  with  the  advice  of  her  brother-in-law,  Jacob 
Coulson,  be  accounted  for  ?  This  was  about  five  years  after  the 
money  was  to  have  been  paid,  or  the  *land  conveyed.  The  r¥l_ft 
circumstances  were  then  known  to  the  parties,  and  no  objec-  *- 
tion  seems  to  have  been  made  either  by  Mrs.  Coulson,  or  the  con- 
nexions of  her  deceased  husband,  to  the  claim  set  up  by  Payne.  So 
far  from  any  objections  being  made,  every  thing  was  done,  both  by 
Mrs.  Coulson  and  her  friends,  which  they  could  do,  to  vest  the  title 
for  this  land  in  Payne.  They  applied  to  the  Court,  and  remained 
in  attendance  upon  it  for  three  days,  at  one  time,  under  the  hope  of 
obtaining  the  necessary  authority  to  execute  the  conveyance.  And 
Payne  complained  of  the  hardship  of  being  compelled  to  wait  for  a 
title,  until  the  heirs  of  Coulson  became  of  age. 

These  are  facts  established  by  the  evidence,  and  do  they  not  show 
beyond  controversy,  that  there  was  a  contract  between  Coulson  and 
Payne  respecting  this  land  ?  and  this  important  point  being  esta- 
blished, independent  of  the  bond,  the  genuineness  of  that  instrument 
must  be  extremely  probable.  Its  language  agrees  with  the  contract 
as  proved  by  parol ;  and  several  of  the  witnesses*  say  the  contract 
was  reduced  to  writing.  And  in  addition  to  this,  the  clear  proof  of 
the  handwriting  of  Bush,  the  subscribing  witness,  would  seem  to  be 
conclusive.  Taking  into  view  all  the  facts  and  circumstances  in 
favour  of  the  due  execution  of  this  instrument,  it  has  been  as  fully 
established  as  could  be  expected  of  any  writing  of  so  ancient  a  date. 

But  it  is  objected  that  this  bond  has  been  multilated,  and  there- 
fore it  must  be  rejected.  It  is  true  that  dome  alterations  have  been 
made  on  the  face  of  the  bond.  The  words  North  Carolina,  or  some 
other  words,  have  been  erased,  and  the  word  Virginia,  in  lieu  there- 
of, has  been  inserted.  This  alteration  would  make  the  bond  read 
Isaac  Coulson,  of  the  state  of  "  Virginia,"  and  county  of  Davidson, 
instead  of  the  state  of  "  North  Carolina,"  &c  The  signature  of 
Isaac  Coulson  to  the  bond  seems  to  have  been  scratched  out  and 
again  written. 

That  these  alterations  have  been  made  since  the  death  of  Payne 
is  satisfactorily  proved ;  and  it  is  clear  that  no  one  having  any  interest 
under  the  bond,  could  have  had  a  motive  to  alter  it,  as  seems  to 
have  been  done.  If,  by  the  alterations,  the  obligation  of  Coulson 
had  been  increased,  either  as  to  the  time  of  payment,  the  sum  to  be 
paid,  or  the  number  of  acres  to  be  conveyed,  Payne  or  his  heirs 
might  have  had  some  "motive  of  interest  to  make  them ;  but  r«7g 
their  interest  was  directly  opposed  to  any  act,  which  would  ■■ 
impair  the  validity  of  the  bond,  or  cast  suspicion  upon  it. 

It  is  proved  that  after  the  death  of  Payne,  the  bond  was  in  pos 

session  of  those  who  claimed  the  land  adversely  to  it ;  so  that  its 

destruction  would  have  advanced  their  interests.    It  is  fair,  there  • 

fore,  to  presume  that  if  the  alterations  were  made  by  design,  they 
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could  not  have  been  made  by  any  one  claiming  under  the  bond,  but 
must  have  been  made  by  some  one  who  had  an  interest  in  destroy- 
ing it. 

By  this  bond  Coulson  agreed  to  pay  to  Payne  one  hundred 
pounds  in  twelve  months,  or,  in  lieu  of  the  money,  to  convey  the 
land. 

It  is  alleged  in  the  bill  that  Coulson  elected  to  pay  the  one  hun- 
dred pounds  by  a  conveyance  of  the  land,  and  that  Payne  agreed  to 
receive  'it 

This  is  a  clear  case  of  election  by  the  obligor;  and  a  conveyance 
of  the  land  or  the  payment  of  the  money,  within  the  time  specified, 
would  have  discharged  the  obligation.  The  money  has  not  been 
paid :  and  although  there  is  no  positive  proof  that  an  election  was 
made  during  the  life  of  Coulson  to  pay  the  land,  yet,  from  the  facts 
and  circumstances  of  the  case,  and  the  condition  of  the  obligation, 
there  can  be  no  doubt  that  those  who  claim  under  it  have  a  right 
to  consider  it  now  as  an  absolute  bond  for  the  conveyance  of  the 
land. 

The  statute  of  limitations  is  set  up  as  a  bar  to  the  relief  sought  by 
the  bill :  and  as  this  is  a  ground  more  relied  on  by  the  counsel  than 
any  other,  it  requires  a  most  careful  examination. 

In  the  ninth  section  of  "  an  act  concerning  proving  wills,  and 
granting  letters  of  administration,  and  to  prevent  frauds  in  the  ma- 
nagement of  intestates'  estates,"  enacted  by  North  Carolina  in  1715, 
and  which  is  now  in  force  in  Tennessee ;  it  is  provided,  "  that  cre- 
ditors of  any  person  deceased  shall  make  their  claim  within  seven 
years  after  the  death  of  such  debtor,  otherwise  such  creditor  shall  be 
forever  barred." 

Under  this  statute  the  question  arises,  whether  the  representatives 
of  Payne,  in  asserting  their  claim  to  the  land  in  controversy,  can  be 
considered  creditors  ?  Whether,  in  a  case  where  the  relation  of 
vendor  and  vendee  exists,  the  consideration  having  been  paid,  and 
*80l  a  n&ked  trust  only  has  descended  to  the  *heir,  he  can  protect 
J  himself  under  this  statute,  after  the  lapse  of  seven  years, 
against  a  bill  for  a  specific  performance. 

It  is  insisted  by  the  defendant's  counsel,  that  this  is  not  considered 

an  open  question  in  Tennessee ;  and  that  in  pursuance  of  the  rule  of 

'  decision  in  this  Court,  to  adopt  the  construction  given  to  its  statutes 

by  the  Supreme  Court  of  a  state,  the  question  must  be  considered 

here  also  as  settled. 

The  first  case  (Smith  v.  Hickman's  Heirs)  referred  to,  is  in  Cooke, 
330.  In  this  case,  the  reporter  says,  "  the  bill  states  that  the  an- 
cestor of  the  defendants,  some  time  in  the  spring  of  1789,  executed 
an  obligation  to  the  complainant,  binding  him  to  convey  six  hun- 
dred acres  of  land,  within  a  reasonable  time ;  that  the  said  ancestor 
died  intestate,  in  the  year  1791,  leaving  the  defendants  his  heirs  at 
law ;  and  that  administration  of  the  personal  estate  was  committed 
to  his  wife  and  two  other  persons.  That  the  obligation  has  not 
been  complied  with ;  and  that  the  defendants  refuse  to  satisfy  the 
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same,  although  there  is  a  large  estate  descended  to  them,  both  real 
and  personal.  The  bill  prays  for  a  specific  performance."  To  this 
bill  the  statute  of  limitations  was  pleaded  in  bar. 

In  their  opinion, the  Court  say,"  it  has  been  insisted  that  the  com- 
plainant is  not  a  creditor,  on  account  of  the  demand  not  being  of 
a  pecuniary  nature ;  but,  as  it  is  the  duty  of  this  Court  to  examine 
this  point,  they  feel  satisfied  that  as  to  that  he  is  within  the  act.  All 
persons  are  considered  creditors  that  have  demands  originating  from 
contracts  or  agreements."  And  in  answer  to  the  arguments  of 
counsel,  that  the  statute  could  have  had  no  reference  to  heirs,  but 
to  the  personal  representatives  and  the  personal  estate ;  the  Court 
remark,  "the  only  inquiry  is,  whether  it  were  reasonable  that  the 
legislature  should  think  of  the  situation  of  heirs,  in  respect  to  the 
debts  of  their  ancestors ;"  and  again — "  if  no  lapse  of  time  can  se- 
cure the  estate  thus  descended,  the  peace  of  society  would  be  much 
disturbed.  Recoveries  might  be  made  of  one,  of  many  heirs,  and 
suits  for  contribution  must  take  place."  And,  further, "  it  is  admitted, 
in  argument,  that  it  is  reasonable  legatees  and  distributees  should 
know  when  they  may  be  at  rest." 

From  the  statement  in  the  bill,  it  does  not  appear  that  the  con- 
veyance of  any  specific  tract  of  land  was  prayed  for,  and  it  would 
seem  from  the  fact  of  the  personal  representatives  being  r*ftl 
•named  in  the  bill, and  an  averment  that  a  large  estate,  both  ^ 
real  and  personal,  descended  to  the  defendants,  that  the  object  of  the 
suit  could  not  have  been  a  title,  but  to  subject  the  property  descend- 
ed to  the  heir  to  the  payment  of  the  claim.  On  no  other  supposi- 
tion can  the  language  of  the  bill  receive  a  sensible  construction. 

If  the  bill  had  been  filed  to  obtain  a  decree  for  a  title  to  a  specific 
tract  of  land,  would  the  administrators  have  been  named  in  it ;  and 
could  it  have  been  thought  necessary  to  aver  that  a  large  estate, 
both  real  and  personal,  descended  to  the  defendants  ? 

Whether  the  heirs  inherited  any  estate,  or  not,  beyond  the  parti- 
cular tract,  was  wholly  immaterial.  If  they  were  naked  trustees, 
they  could  be  held  responsible  as  such ;  and  the  administrators  were 
neither  necessary  nor  proper  parties  to  the  suit 

It  is  true,  the  language  used  by  the  Court,  in  the  first  quotation 
above  made,  is  general,  and  would  embrace  a  case  of  trust ;  but 
such  does  not  appear  to  have  been  the  case  before  them.  And  this 
fact  seems  to  be  clear  of  doubt,  when  the  language  of  the  Court, 
from  other  parts  of  their  opinion,  as  above  quoted,  is  considered  in 
connexion  with  the  case  made  in  the  bill. 

The  case  of  Lewis  v.  Hickman's  heirs,  £  Tenn.  Rep.  317,  is  also 
relied  on.' 

In  this  case  the  bill  stated  that  Hickman,  for  a  valuable  consider- 
ation, executed  a  bond  to  Hughes  for  five  hundred  pounds,  with 
condition  for  the  conveyance  of  a  tract  of  two  hundred  and  seventy- 
four  acres  of  land,  &c.  Hickman  died  intestate,  and  his  adminis- 
trator, under  a  statute  authorizing  administrators  to  make  deeds, 
executed  one  to  the  plaintiff's  testator,  in  discharge  of  the  bond.    It 
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was  charged  that  the  deed  was  not  in  compliance  with  the  statute, 
and  therefore  void.  That  a  certain  Roberts  took  possession  of  the 
land;  and  that,  on  account  of  the  defect  in  the  title,  a  recovery 
could  not  be  had  against  Roberts.  The  object  of  the  bill  was,  that 
the  bond  might  be  set  up,  and  the  plaintiff  relieved.-  The  statute 
was  pleaded  in  bar,  and  the  defendant  stated  also, "  that  he  had  dis- 
tributed the  estate  among  those  entitled  agreeably  to  law ;  and  from 
length  of  time  he  was  not  able  to  produce  his  vouchers,"  &c. 
»g  ,  This  was  clearly  not  a  case  where  the  plaintiff  prayed  a 
J  'specific  performance ;  and  yet  it  was  admitted  by  the  coun- 
sel to  be  the  same  in  principle  as  the  one  above  referred  to,  of 
Smith  v.  Hickman's  Heirs. 

In  Peck  v.  Wheaton,  Mart  and  Yerg.  Rep.  353,  the  Supreme 
Court  of  Tennessee  say, "  we  are  moreover  of  opinion  that  the  act 
of  1715,  above  quoted,  will  operate  as  a  bar ;  and  that  that  act  is  in 
force,  we  consider  one  of  the  best  established  positions  litigated  in 
our  Courts." 

This  bill  was  brought  to  subject  the  lands  which  had  descended 
to  the  defendants,  to  the  payment  of  the  debts  of  their  ancestor ; 
and  the  Court  very  properly  held  that  the  statute  was  a  good  bar. 
The  complainants  were,  substantially  and  technically,  creditors. 
This  shows,  too,  that  it  was  the  ordinary  course  in  Tennessee,  by 
bill  in  chancery,  to  make  the  lands  descended  to  heirs  liable  to  the 
debts  of  the  ancestor. 

The  case  of  Armstrong  v.  Campbell,  3  Yerg.  208,  is  cited.  In 
the  margin,  the  reporter  says,  that  the  only  exception  to  the  ope- 
ration of  the  statute  of  limitations  is,  where  the  trust  is  created  by 
express  contract,  and  where  the  relation  of  trustee  and  cestui  que 
trust  exists  in  fact,  and  not  by  implication.  But  in  this  case  the 
question  did  not  come  directly  before  the  Court. 

That  the  statute  of  limitations  is  applied,  by  Courts  of  Equity,  in 
all  cases  where  at  law  it  might  be  pleaded,  is  a  well  settled  prin- 
ciple. At  law,  to  make  the  statute  a  bar,  there  must  be  an  adverse 
possession ;  and  by  analogy  a  Court  of  Equity,  in  a  similar  case, 
will  hold  the  statute  to  be  a  good  bar. 

But  the  statute  insisted  on  as  a  bar  in  this  case,  does  not  depend 
upon  possession.  It  bars  a  creditor  who  does  not  sue  the  heir  with- 
in seven  years.  There  can  be  no  doubt  that  the  statute  applies,  where  a 
creditor  seeks  to  make  the  heir  liable  for  the  debt  of  his  ancestor,  on 
the  ground  that  either  personal  or  real  property  descended  to  him. 
And  this  appears  to  be  the  decision  of  the  Supreme  Court  of  Ten- 
nessee, on  the  statute.  There  is  nothing  in  their  decisions  referred 
to,  which  show  that  they  have  given  effect  to  the  statute  beyond 
this.  By  the  statute  of  1819,  which  is  wholly  different  in  its  lan- 
guage from,  the  act  of  1715,  a  bar  is  created,  indiscriminately,  to 
suits  in  equity  as  well  as  at  law.  But  this  statute  does  not  govern 
the  case  under  consideration. 

•831         *n  *e  case  °*  ^a8sar(^  v-  Mayfield,  5  Hay.  121,  the  Court 
J     ?say,  "  as  to  the  act  of  limitation  of  1715,  where  is  the  obligee 
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in  such  a  case  as  the  present  barred  as  against  the  heir  ?  He  has 
no  demand  against  the  executor  when  he  elects  the  land ;  and  can- 
not therefore  be  barred  as  to  him.  His  demand  is  only  against  the 
heir,  and  that  too  in  equity,  upon  a  trust  to  be  performed  by  the  heir, 
who,  until  performance,  holds  the  land  for  the  obligee ;  and  is  only 
barrable,  as  in  a  case  of  equities,  by  the  lapse  of  twenty  years  un- 
accounted for."  This  point  was  not  involved  in  the  case,  but  the 
question  shows  the  view  of  the  Court. . 

From  a  careful  examination  of  the  cases  in  which  the  ninth  sec- 
tion of  the  act  of  1715  has  undergone  a  judicial  construction  by  the 
Supreme  Court  of  Tennessee,  we  are  satisfied  that  the  question  raised 
in  the  present  case  has  not  been  decided.  And  this  Court*  can  have 
no  hesitancy  in  saying,  that  the  complainants  in  this  suit  can  in  no 
correct  sense,  claiming  as  they  do  a  specific  execution  of  the  con- 
tract, be  considered  creditors  within  the  meaning  of  the  statute. 
They  do  not  seek  to  subject  the  lands  which  descended  to  the  de- 
fendant, to  the  payment  of  debts  contracted  by  his  ancestor,  but  to 
divest  the  naked  legal  title  in  favour  of  an  equity  clearly  established. 
An  equity  founded  upon  a  contract  which  acknowledged  the  receipt 
of  the  consideration  in  full,  in  1787 ;  and,  as  is  proved,  the  same  con- 
sideration which  was  paid  by  the  defendant's  father  for  the  land  in 
question :  an  equity  accompanied  by  a  possession  of  more  than 
twenty  years. 

Can  lapse  of  time  operate  to  the  prejudice  of  the  complainants  ? 
Have  they  slept  upon  their  rights  ? 

In  about  five  years  after  the  conveyance  should  have  been  exe- 
cuted, we  find  Payne  in  Virginia,  endeavouring  to  procure  a  title. 
And  at  that  time  he  did  prove  a  recognition  of  his  claim  by  the 
widow  of  the  obligor,  who  was  the  only  person,  according  to  the 
views  then  entertained,  that  had  an  interest  in  the  land,  and  was 
capable  of  entering  into  a  legal  obligation.  Payne's  visit  is  repeat- 
ed to  Virginia  for  the  same  object,  and  he  sends  an  agent  at  an- 
other time.  In  1798  he  sells  a  part  of  this  land ;  and  in  the  follow- 
ing year  or  in  1800,  possession  is  taken  under  this  purchase,  and 
subsequently  other  purchases  are  made ;  and  the  possession  of  the 
land  under  Payne  and  his  representatives,  has  been  continued  to  the 
present  time.  In  *1805  Payne  died,  and  this  land  descended  ™g4 
to  his  heirs  at  law,  several  of  whom  were  infants;  and  it  is  *- 
admitted  that,  until  the  year  1801,  there  was  no  Court  of  Chancery 
in  Tennessee,  through  which  the  specific  execution  of  a  contract 
could  be  enforced.  And  it  is  proved  that  this  land  has  been  called 
Payne's  land  for  thirty-five  years. 

These  facts  being  proved,  does  the  case  come  within  any  decision 
by  the  Courts  of  this  country  or  ©f  England,  where  the  specific  ex- 
ecution of  a  contract  has  been  refused,  on  the  ground  of  lapse  of 
time? 

When  the  condition  of  the  parties,  their  remote  residence  from 
each  other,  their  death,  the  state  of  the  country  and  its  tribunals, 
are  considered ;  it  would  seem  that  instead  of  being  negligent  in  the 
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prosecution  of  the  claim  for  a  title  to  this  land,  Payne  and  those 
who  claim  under  him,  have  shown  more  than  ordinary  diligence. 
Even  after  the  death  of  Payne,  we  find  his  son  and  administrator  in 
Virginia  endeavouring  to  procure  the  title.  And  at  this  time,  as 
well  gs  at  all  times  previously,  when  application  was  made,  the 
right  of  Payne  was  acknowledged. 

Under  such  circumstances  this  Court  cannot  consider  the  lapse 
of  time  as  operating  against  the  right  set  up  by  the  complainants. 

The  instruments  under  which  a  part  of  the  complainants  set  up 
an  equity  derived  from  Payne's  heirs  are  proved ;  but  they  cannot 
be  sanctioned  by  this  Court,  except  where  such  instruments  were 
executed  by  the  heirs  of  full  age.  It  is  the  duty  of  the  Court  to 
protect  the  interests  of  minors ;  and  we  think  the  decree  of  the 
Circuit  Court  in  this  respect,  as  well  as  in  every  other,  is  correct ; 
and  it  is  therefore  affirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  West 
Tennessee,  and  was  argued  by  counsel;  on  consideration  whereof,  it 
is  decreed  and  ordered  by  this  Court,  that  the  decree  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed, 
with  costs. 
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•Mayor,  etc.,  of  New  Yore  v.  George  Miln. 

George  Briscoe  and  others  v.  The  Commonwealth's  Bank  of 
the  State  of  Kentucky. 

The  Court  refused  to  take  up  cases  involving  constitutional  questions,  when  the  Court  was 

notrulL 


Mayor,  etc.,  of  New  York  v.  George  Miln. 

WRIT  of  error  to  the  Circuit  Court  of  the  United  States,  for  the 
eastern  district  of  New  York. 


George  Briscoe  and  others  v.  The  Commonwealth's  Bank  of 
the  State  of  Kentucky. 

WRIT  of  error  to  the  Circuit  Court  of  the  United  States,  for  the 
district  of  Kentucky. 


Mr.  Ogden,  for  The  Mayor,  &c,  of  New  York ;  and  Mr  Wilde, 
for  George  Briscoe  and  others,  inquired,  if  the  Court  had  come  to  a 
final  decision  as  to  the  argument  of  the  cases  involving  constitutional 
questions  at  the  present  term. 

Mr.  Chief  Justice  Marshall.  The  Court  cannot  know  whether 
there  will  be  a  full  Court  during  the  term ;  but  as  the  Court  is  now 
composed,  the  constitutional  cases  will  not  be  taken  up.  (a) 

12th  February,  1835. 

(a)  The  Court  was,  at  the  tune  this  motion  was  made,  and  during  the  whole  term,  com- 
posed of  six  justices ;  the  vacancy  occasioned  by  the  resignation  of  Mr.  Justice  Duyal,  not 
having  been  filled.^ 
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*Willtam  Caldwell,  Isaac  Caldwell,  and  Samuel  Brents, 

APPELLANTS,   V.    SARAH   AND    GEORGE    CARRINOTON's   HeIRS. 

A  bill  was  filed  in  the  Circuit  Court  of  the  United  States  for  the  district  of  Kentucky, 
claiming  certain  lands  in  Kentucky,  under  an  agreement  by  parol,  by  Carrington  with 
'Williams,  for  an  exchange  of  lands,  and  in  which  exchange,  C.,  the  husband  and  devisor 
of  the  claimant,  agreed  to  give  certain  lands  then  owned  by  him  in  Virginia  to  W.,  and 
of  which  W.  took  possession,  and  part  of  which  he  sold,  and  for  which  W.  was  to  con- 
vey certain  military  lands  in  Kentucky  to  C.    The  bill  prayed  that  the  heir  of  W.  should 

.  be  decreed  to  convey  the  lands ;  and  that  certain  persons  who,  knowing  of  the  agreement 
between  C.  and  W.,  had  purchased  from  the  heir  of  W.  and  who  had  obtained  from  the 
heirs  of  W.  the  legal  title  to  a  part  of  the  same  lands,  should  be  decreed  to  convey  the 
same  to  the  complainant 

The  Court  held,  that  although  the  statute  of  frauds  avoids  parol  contracts  for  lands,  yet  the 
complete  execution  of  the  contract  in  this  case  by  Carrington,  by  conveying  to  Williams 
the  land  he  agreed  to  give  to  Williams  in  exchange,  prevents  the  operation  of  the  statute 
in  this  case*. 

This  was  undoubtedly  supposed  in  Virginia  to  be  the  sound  construction  of  the  statute, 
when  this  contract  was  made ;  and  as  the  lands  then  lay  in  Virginia,  Kentucky  being 
then  a  part  of  that  state,  this  construction  forms  the  law  of  contract. 

The  evidence  in  the  cause  showed,  that  the  persons  who  had  purchased  part  of  the 'lands  to 
which,  by  the  agreement  with  Williams,  Carrington  was  entitled,  had  notice  of  that 
agreement;  they  could  derive  no  title  from  such  a  purchase  against  those  who  held 
under  C. 

According  to  the  constitution  and  laws  of  the  United  States,  and  the  decisions  of  this  Court, 
the  regular  proceedings  and  decrees  of  a  County  Court  of  Virginia,  are  allowed  the  same 
full  faith  and  credit  in  Kentucky,  that  they  would  receive  in  Virginia.  If  such  a  decree 
would  be  enforced  in  Virginia,  or  if  such  a  decree  pronounced  in  Kentucky  would 
.  be  enforced  in  Kentucky,  the  decree  of  the  Circuit  Court  of  the  United  States,  sitting  in 
Kentucky,  enforcing  it,  was  correct 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
district  of  Kentucky. 

In  January,  1821,  Sarah  Carrington,  a  citizen  of  Virginia,  widow 
and  devisee  of  Gtorge  Carrington,  filed  a  bill  in  the  Circuit  Court  of 
the  district  of  Kentucky,  stating,  that  at  October  term,  1817,  of  the 
County  Court  of  Halifax  county,  in  the  state  of  Virginia,  she,  as 
the  devisee,  obtained  a  final  decree  on  the  chancery  side  of  the  said 
Court,  against  a  certain  John  R.  Williams,  heir  at  law  of  John  Wil- 
#8-,  Hams,  deceased,  that  he  convey  *to  her  his  claims  as  heir  to  the 
J  said  John  Williams  to  all  the  military  lands  to  which  the  said 
John  Williams  had  title  or  claim  in  the  state  of  Kentucky.  The  land  so 
claimed  by  the  complainant,  consisted  of  one  survey  of  one  thousand 
acres  of  military  land  in  the  county  of  Adair,  and  near  to  the  town  of 
Columbia,  No.  158 ;  of  one  other  survey  on  military  warrant  of  three 
hundred  and  fifty  acres,  situated  on  Beaver  creek  in  the  county  of 
Barren,  No.  155 ;  of  another  military  survey  of  five  hundred  acres, 
situated  on  Beaver  creek  aforesaid,  and  in  the  county  of  Barren  afore* 
said,  No.  227 ;  of  a  location  for  one  thousand  acres  of  land  south  of  the 
Tennessee  river,  and  adjoining  the  land,  or  a  tract,  at  the  Iron  Banks, 
founded  on  a  military  warrant,  No.  155 ;  of  another  entry  or  loca- 
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tion  of  one  thousand  acres,  on  said  warrant  adjoining  the  lands  of 
Girauit  She  states  that  her  testator  had,  in  his  lifetime,  to  wit,  at 
May  term,  1803,  of  said  County  Court  of  Halifax,  obtained  a  decree 
against  the  said  John  R.  Williams,  that  he  should,  by  his  guardian 
ad  litem,  John  B.  Scott,  assign  and  transfer  the  said  surveys  and 
locations  to  the  said  George,  the  testator.  That  the  said  John  B. 
Scott,  in  pursuance  of  such  decree,  did  assign  said  papers  to  the  said 
testator,  as  appears  by  his  several  endorsements  on  said  papers. 
That  in  pursuance  of  the  decree  pronounced  in  her  favour  as  devisee 
aforesaid,  the  said  John  R.  Williams  did  afterwards,  to  wit,  on  the 
18th  day  of  March,  1820,  by  his  deeds,  duly  acknowledged  and 
proven  according  to  the  law  of  Virginia,  convey  and  assign  to  her 
the  several  tracts  of  land  aforesaid,  as  fully  appears  by  his  deeds 
filed,  and  made  a  part  of  the  bill.  That  the  said  John  R.  Williams, 
after  his  arrival  at  mature  age,  prosecuted  an  appeal  from  the  de- 
cree of  the  County  Court  of  Halifax  aforesaid,  to  the  Superior  Court 
of-  Chancery  for  the  Lynchburg  district ;  where  and  when,  upon  a 
final  decree  of  the  latter  Court,  the  decree  of  the  County  Court 
aforesaid,  was  affirmed  in  all  its  parts.  She  avers  that  the  said 
County  Court  of  Halifax  had  full  power,  authority,  and  jurisdiction, 
to  hear  and  determine,  and  to  decree  in  the  said  cau$e,  and  to  pro- 
nounce and  to  make  all  orders,  judgments,  and  decrees,  which  they 
have  so  made,  touching  the  premises ;  and  she  further  states  and 
avers  that  the  said  Superior  Court  of  Chancery  for  the  Lynchburg 
district,  had  full  power,  authority,  and  jurisdiction  to  hear,  determine, 
*and  to  affirm  the  decrees,  orders,  and  judgments  of  the  r*8g 
County  Court  of  Halifax.  She  further  states  that  the  said  judg-  •- 
ments,  decrees,  and  orders,  as  before  stated,  stand,  remain,  and  are  in 
full  force  and  unreversed,  as  will  appear  from  a  full,  true,  and  perfect 
transcript  of  the  records  and  proceedings  filed,  and  made  a  part  of 
her  bill.  That  having  so  obtained  the  decree,  and  obtained  the  pos- 
session of  the  assignments  of  the  plats  and  entries  aforesaid,  and 
also  the  deed  aforesaid,  she  had  well  hoped  to  have  obtained  and 
enjoyed  the  lands  aforesaid ;  but  she  states  that  she  is  deprived  of 
the  benefit  of  her  said  decree  and  transfers,  by  a  fraudulent ,  combi- 
nation between  the  said  John  R.  Williams,  who  resides  without  the 
jurisdiction  of  this  Court,  and  a  certain  Samuel  Brents,  William 
Caldwell,  and  Isaac  Caldwell,  citizens  of  the  state  of  Kentucky,  and 
who  are  made  defendants  to  the  bill.  She  states  that  the  said  de- 
fendants, with  a  full  and  perfect  knowledge  of  herclaim,  and  that  of  her 
testator,  on  or  about  the  6th  day  of  January,  1818,  entered  into  a  con- 
tract to  purchase,  for  a  price  very  inadequate,  and  no  part  of  which 
have  they  paid,  the  two  thousand  acres  of  land  south  of  the  Tennessee 
river,  as  fully  appears  by  certain  articles  signed  by  the  said  defendants 
and  the  said  John  R.  Williams,  of  that  date,  filed  and  made  a  part  of 
the  bill.  That  the  said  defendant,  William  Caldwell,  for  a  considera- 
tion wholly  inadequate,  a  very  small  portion  of  which,  if  any,  hath 
been  paid  to  the  said  Williams,  about  the  30th  day  of  August,  1815, 
pretended  to  buy  of  said  Williams  the  aforesaid  one  thousand  acres, 
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near  the  town  of  Columbia ;  as  appears  by  certain  articles  of  agree- 
ment between  them,  of  that  date,  filed,  and  made  a  part  of  the  bill ; 
and  that  the  said  defendant,  Isaac,  was  fully  apprized  of  the  fraudu- 
lent combination  to  cheat  and  defraud  her,  and  aiding  and  advising 
thereunto.  She  further  states  that  the  defendant,  Samuel,  with  a 
full  knowledge  of  her  claim,  and  with  a  like  intent  to  cheat  and  de- 
fraud her,  about  the  31st  day  of  August,  1815,  entered  into  a  con- 
tract with  said  John  R.  Williams  for  a  part  of  said  lands,  as  appears 
by  certain  articles  between  them,  of  that  date,  filed,  and  made  a 
part  of  the  bill :  and  that,  notwithstanding  that  she  was  in  posses- 
sion of  the  original  plats  and  certificates  of  survey,  with  the  endorse- 
ments thereon,  of  which  the  defendants  were  well  advised ;  that 
*891  they  have  art^y  "contrived  to  obtain  patents  in  the  name 
-I  of  the  said  John  R.  Williams  for  the  military  surveys  afore- 
said ;  and  have,  as  she  is  informed  and  believes,  obtained  to  them- 
selves, in  some  way,  deeds  for  the  whole  of  said  surveys,  and  have 
also  obtained  assignments,  or  transfers  of  the  entries  south  of  the 
Tennessee ;  and  will,  on  such  fraudulent  assignments,  obtain,  or 
attempt  to  obtain,  grants  from  the  commonwealth,  unless  they  are 
restrained  by  the  interposition  of  the  Court.  The  bill  prays  an  in- 
junction, enjoining  and  restraining  the  said  defendants,  and  each 
of  them,  from  taking  or  receiving  from  the  said  John  R.  Williams 
any  letter  of  attorney,  deed,  or  writing,  touching  the  land  in  contro- 
versy, until  the  matter  can  be  fairly  tried  in  equity ;  and,  also,  an 
order  enjoining  and  restraining  the  said  defendants,  and  each  of 
them,  from  surveying,  or  attempting  to  survey,  said  entries  south  of 
the  Tennessee  river,  or  in  any  wise  interrupting  or  hindering  the 
complainant  in  surveying  the  same  or  procuring  a  survey  therefor ; 
and,  also,  that  the  defendants  convey  and  release  all  and  any  title 
they  have  acquired  in  virtue  of  any  contract  made  with  John  R. 
Williams,  or  otherwise,  and  render  up  possession  of  the  lands  con- 
veyed, and  for  other  and  further  relief. 

The  answer  of  Samuel  Brents  states,  that  the  lands  in  the  com- 
plainants' bill  mentioned,  were  entered  in  the  name  of  John  Williams, 
and  so  far  as  surveys  have  been  made  and  registered,  they  have  been 
in  his  name.  He  does  not  admit  that  any  valid  sale  of  the  lands  has 
been  made,  such  as  could  bind  John  Williams  in  law  or  conscience. 
Since  he  has  heard  any  thing  on  the  subject  of  a  contract  between 
Williams  and  George  Carrington,  he  has  understood  it  was  a  matter 
of  doubt  whether  a  contract  of  any  kind  took  place  or  not,  and  if  any 
ever  did  take  place,  it  was  after  the  operation  of  the  statute  of  frauds 
and  perjuries ;  was  merely  verbal,  very  vague  and  uncertain,  and 
not  at  any  time  reduced  to  writing,  and  consequently  not  obligatory 
on  the  said  Williams,  or  those  claiming  under  him.  Should  any  such 
verbal  contract  appear,  (and  he  verily  believes  there  never  was  any,) 
he  pleads  and  relies  on  the  said  statute  to  prevent  frauds  and  perjuries, 
in  bar  and  preclusion  of  the  said  contract,  and  of  the  claim  of  the 
complainants,  or  any  person  holding  or  claiming  under  the  said  con- 
tract He  is  informed,  and  believes  that  the  said  John  Williams  and 
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the  *said  George  Carrington  lived  many  years  in  Virginia,  in  r  9QQ 
the  same  neighbourhood,  and  had  many  opportunities  of  con-  *- 
summating  an  exchange,  or  sale  of  said  lands,  if  any  existed ;  but 
that  no  suit  was  ever  brought  in  the  lifetime  of  said  Williams ;  and 
that  the  respondent  is  informed,  and  believes,  that  the  said  Williams 
died  some  time  about  the  year  1795  or  1796,  and  that  the  suit  men- 
tioned in  said  bill,  upon  which  the  decree  (if  any  such  existed)  was 
founded,  was  contrived  after  the  death  of  the  said  Williams,  (although 
it  is  pretended  that  the  said  contract  was  made  many  years  before  his 
death,)  when  there  was  no  person  left  who  was  able  or  willing  to 
state  the  true  nature  of  the  dealings  between  the  said  Williams  and 
said  George  Carrington.  He  heard  of  a  suit  dependingin  some  County 
Court  in  Virginia,  but  heard  and  understood  that  it  was  founded  on  a 
contract  not  binding  in  law  or  equity.  He  states  that  he  is  informed, 
and  believes,  the  said  John  Williams  departed  this  life,  leaving  John 
Robert  Williams,  his  son  and  only  heir  at  law,  and  that  the  lands, 
in  the  bill  mentioned,  descended  to  his  said  son ;  and  that  about  the  last 
of  August,  1815,  the  said  John  Robert  Williams  called  on  this  defend- 
ant to  attend  to  the  securement  of  the  titles  to  said  lands.  The  re-  , 
spondent  undertook  said  business,  (the  patents  for  said  lands  not 
having  then  issued,)  and  proceeded  with  much  care,  labour,  and  ex- 
pense, and  obtained  patents  for  said  lands,  as  far  as  said  lands  had 
been  surveyed.  Patents  to  a  part  of  said  lands,  have  not  yet  been 
obtained.  Two  thousand  acres  thereof,  in  two  different  entries,  had 
not  then  been  surveyed,  and  he  does  not  know  whether  they  are  yet 
surveyed.  The  latter  two  thousand  acres  lie  below  the  Tennessee 
river,  in  this  state,  and  in  the  late  purchase  made  of  the  Indians :  the 
said  lands  lying  in  the  Indian  boundary,  this  respondent  presumes 
is  the  reason  why  said  two  thousand  acres  have  not  been  sur- 
veyed, registered,  and  patented.  The  respondent,  on  the  31st  of 
August,  1815,  entered  into  a  written  contract  with  the  said  John 
Robert  Williams,  by  which  the  respondent  was  to  have  five  hun- 
dred acres  of  said  lands;  and  that,  on  the  12th  of  November,  1816, 
patents  issued  to  the  said  John  Robert  Williams  for  two  of  the  tracts 
in  the  bill  mentioned,  one  of  three  hundred  and  fifty  acres,  on  Beaver 
Creek,  and  the  other  of  five  hundred  acres,  adjoining  the  said  three 
hundred  and  fifty  acres ;  and  that,  in  satisfaction  of  the  contract  be- 
tween the  said  John  Robert  Williams  *and  the  respondent,  r,g 
the  respondent  took  five  hundred  acres  out  of  the  said  two  *- 
tracts,  including  the  whole  of  the  three  hundred  and  fifty  acres,  and 
the  lower  part  of  the  said  five  hundred  acres;  and  that  afterwards, 
to  wit,  on  the  5th  of  January,  1818,  the  respondent  puchased  the  re- 
mainder of  the  five  hundred  acres  aforesaid,  and  having  satisfied  and 
completed  the  payment  of  the  consideration  for  said  five  hundred 
acres,  embracing  the  three  hundred  and  fifty  acres,  and  one  hundred 
and  fifty  acres  of  the  five  hundred  acre  tract,  and  having  bought  of  the 
said  John  Robert  Williams  the  balance  of  the  five  hundred  acres, 
the  respondent  received  a  deed  of  conveyance  for  said  two  tracts  of 
three  hundred  and  fifty  and  five  hundred  acres,  amounting  to  eight 
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hundred  and  fifty  acres.  This  deed  was  made,  signed,  sealed,  and 
delivered  to  the  respondent,  and  bears  date  the  said  5th  day  of  Janu- 
ary, 1818.  And  the  respondent  now  has  the  possession  of  said  eight 
hundred  and  fifty  acres  of  land,  and  hopes  he  shall  not  be  disturbed 
in  the  enjoyment  thereof  by  the  pretended  claim  of  the  complainants. 

At  the  time  of  receiving  said  conveyance,  or  at  any  time  before, 
the  respondent  had  no  knowledge  or  information  of  any  valid  claim 
to  said  land,  by  any  other  person  than  the  said  John  R.  Williams, 
who  conveyed  to  the  respondent.  The  respondent  does  not  now 
recollect  of  hearing  any  thing  of  the  claim  of  the  complainants  before 
his  conveyance  ;  but  had  only  heard  that  some  verbal  or  illegal  claim 
was  set  up  in  some  bill  filed  in  some  County  Court  in  Virginia ;  and 
of  which  verbal  claim,  the  respondent  did  not  conceive  himself  bound 
to  take  notice. 

The  respondent,  on  the  6th  of  January,  1818,  in  conjunction  with 
his  co-defendants,  William  and  Isaac  Caldwell,  purchased  two 
thousand  acres  of.  land  lying  in  the  Indian  boundary,  not  then  sur- 
veyed, and  not  yet  patented,  and  received  an  assignment  of  the  said 
John  R.  Williams  of  said  land,  being  in  two  entries  of  one  thousand 
acres  each ;  one  entry,  No.  7,  dated  2d  August,  1784,  calling  to  adjoin 
the  town ;  the  other,  No.  384,  dated  10th  August,  1784,  calling  to  ad- 
join John  Giralts,  Richaxd  Taylor,  and  James  Bradley :  no  other  title 
to  said  lands  has  as  yet  been  obtained  by  this  respondent.  The  fore- 
going statement  of  facts  exhibits  the  extent  of  the  respondent's  inte- 
rest in  the  said  lands.     He  states  that  he  knows  nothing  of  the  fact 
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stated  in  said  bill,  of  the  guardian  of  said  John  R.  *  Williams, 
while  said  Williams  was  an  infant,  making  assignments  of  the 
plats  and  certificates  of  said  lands.  If  such  was  the  fact,  the  re- 
spondent believes  it  was  an  unlawful  act,  and  therefore  not  binding 
in  law  or  equity.  He  knows  nothing  of  the  conveyance  alleged  to 
have  been  made  by  the  said  John  R.  Williams,  on  the  18th  day  of 
March,  1820.  The  respondent  requires  its  production,  and  proof  of 
its  legality,  and  that  it  conveys  to  the  complainants  an  interest  in  the 
lands  previously  sold  and  previously  conveyed  to  the  respondent. 
The  deed  of  conveyance  made  by  the  said  Williams  to  him,  is  cf 
record  in  the  County  Court  clerk's  office,  of  Barren  county,  from 
whence  a  copy  may  be  had.  Copies  of  the  patents  of  the  said  three 
hundred  and  fifty,  and  five  hundred  acre  tracts  of  land  may  be  ob- 
tained from  the  register's  office.  The  complainants  may  easily  ob- 
tain such  copies ;  or,  if  it  be  at  all  material,  the  respondent  will  file 
the  originals.  The  respondent  protests  against  the  jurisdiction  of  the 
Court  of  Virginia,  to  operate  on  the  lands  in  Kentucky,  to  compel  con- 
veyances by  any  act  done  by  the  guardian  of  said  Williams ;  and 
that,  if  the  decree  is  only  to  operate  upon  the  said  John  R.  Williams, 
the  title  of  the  complainants  can  only  be  considered  as  commencing 
from  the  date  of  the  alleged  deed  to  said  Sarah,  of  the  18th  of  March, 
1820,  as  this  respondent  was  not  bound  to  take  notice  of  a  verbal 
sale,  or  the  proceedings  in  a  foreign  Court  not  having  jurisdiction  of 
the  subject-matter. 
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The  answer  of  William  Caldwell  denies  that  any  sale  of  the  lands 
was  made  by  John  Williams  to  George  Carrington,  which  was  valid 
or  binding;  and  if  any  was  made,  it  was  not  reduced  to  writing,  and 
was  void  by  the  statute  of  frauds;  and  he  pleads  the  same  statute. 
The  answer  states  a  proceeding  by  the  widow  of  George  Carrington, 
to  compel  John  W.  Scott,  the  guardian  of  John  R.  Williams,  to  con- 
vey the  l?md.  He  states  some  transactions  with  John  W.  Scott  rela- 
tive to  the  land,  and  information  to  have  been  received  by  a  person 
appointed  by  him  to  makfe  inquiry  about  the  land,  and  to  make  a  pur- 
chase of  part  of  the  land,  and  that  an  agreement  was  made  for  him 
with  Scott  and  Paul  Carrington  for  the  land ;  but  afterwards,  when 
prepared  to  pay  the  purchase-money  for  the  same,  he  found  Scott  and 
Carrington  had  no  title  to  the  land  they  contracted  to  sell  to  him. 
Afterwards,  John  R.  Williams  came  to  *Kentucky.  He  con-  r-*Q3 
suited  several  of  the  most  skilful  and  learned  lawyers  in  Ken-  '- 
tucky,  all  of  whom  advised  this  defendant  that  the  said  Williams 
would  hold  the  land;  that  the  claim  of  Carrington  was  null  and  void. 
This  defendant  did  verily  believe  that  the  said  John  R.  Williams 
was  the  only  lawful  owner  of  said  land,  and  that  the  claim  of  Car- 
rington was  fraudulently  put  up  to  cheat  an  infant;  that  he  did  ac- 
cordingly purchase  the  said  land  from  the  said  Williams  for  the  same 
price  he  was  to  have  given  the  said  Scott  and  Carrington,  which  was 
considered  a  full  and  fair  consideration,  and  not  a  small  and  invalu- 
able one,  as  falsely  set  forth  in  complainants'  bill.  He  states  that 
he  has  riot  been  party  to  any  suit  in  Virginia  or  elsewhere  between 
any  of  the  complainants  or  their  ancestors,  and  the  said  John  R.  Wil- 
liams; and  consequently,  as  he  believes,  should  not  be  bound  by  any 
decree  pronounced  by  the  Courts  of  Virginia  in  any  such  case.  He 
protests  against  the  jurisdiction  of  the  Courts  of  Virginia  to  operate 
on  the  lands  in  Kentucky ;  and  if  the  decrees  of  the  Courts  of  Virginia 
can  only  operate  on  the  person  of  the  said  John  R.  Willams,  the  title 
of  the  complainants  can  only  be  considered  as  commencing  from  the 
date  of  the  alleged  deed  from  the  said  John  R.  Williams  to  Sarah 
Carrington,  18th  of  March,  1820,  as  this  defendant  was  not  bound 
to  take  notice  of  verbal  sales,  or  the  proceedings  of  foreign  Courts 
who  could  not  entertain  jurisdiction  of  the  subject-matter. 

The  answer  of  Isaac  Caldwell  admits  the  purchase  of  part  of  the 
land  as  stated  in  the  bill  from  John  R.  Williams,  under  agreements 
for  the  purchase  of  the  same.  As  to  notice  of  the  title  of  the  com- 
plainants and  of  their  proceedings  to  establish  the  same,  the  answer 
states  as  follows :  " this  defendant  states  that,  previous  to  his  pur- 
chase of  said  lands  west  of  Tennessee,  he  did  see  the  record  and 
proceedings  of  the  Halifax  County  Court,  in  Virginia,  made  in  the 
suit  decided  in  1803,  wherein  George  Carrington  (the  complainants 
husband)  was  complainant,  and  said  John  R.  Williams,  by  his 
guardian,  was  defendant ;  that  his  object  in  examining  said  record 
and  proceeding,  originally,  was  to  ascertain  in  whom  the  best  right 
to  said  land  vested ;  and,  at  that  time,  this  defendant  was,  for  several 
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considerations,  desirous  that  the  claim  set  up  by  the  complainant 
,g  ..     should  prevail ;  but,  upon  exhibiting  a  full  transcript  of  the. 

-I  *record  of  said  suit  to  three  or  four  counsellors  in  this  state, 
reputed  the  most  learned  in  the  law,  he  was  advised  by  each  of  them 
that  John  R.  Williams  would  eventually  succeed  under  the  land 
laws  of  the  country  against  the  claim  under  which  the  complainant 
alleges  title ;  and  that  the  evidences  of  the  purchase,  charged  by  the 
complainant  to  have  been  made  by  George  Carrington  of  said  John 
Williams,  were  not  sufficient  to  authorize  and  support  a  recovery 
against  John  R.  Williams,  the  heir  at  law.  Under  this  intelligence, 
this  defendant,  believing  that  he  was  purchasing  the  only  right  by 
which  said  land  could  be  held,  entered  into  the  contract  aforesaid 
with  said  John  R.  Williams.  This  defendant  calls  upon  said  com- 
plainant to  produce  and  file  complete  transcripts  of  the  several  re- 
cords and  proceedings  of  the  Courts  in  Virginia,  referred  to  in  her 
bill.  He  denies  that  a  knowledge  of  the  record  and  proceedings,  in 
the  suit  decided  in  1803,  would  amount  to  notice  of  a  superior 
equity  in  the  complainant,  or  her  ancestor  or  devisor,  or  that  such 
notice  could  be  obtained  from  the  bill,  answer,  and  depositions,  in 
the  latter  suit,  which  were  all  the  evidences  upon  that  subject 
which  this  defendant  had,  at  the  time  of  his  purchase  aforesaid, 
from  said  John  R.  Williams :  for  these  documents,  instead  of  pre- 
senting to  the  mind  evidence  of  an  equitable  claim,  go  to  repeal  the 
very  idea  of  its  existence,  as,  by  the  complainant's  own  showing  in 
the  bills  and  depositions,  the  contract  under  which  she  attempts  to 
obtain  said  lands,  is  uncertain,  illegal,  and  void.  This  defendant  be- 
lieves that  the  complainant  was  satisfied  of  the  vagueness  and  in- 
sufficiency of  the  decree  of  1803,  as  she  seems,  about  the  year  1816, 
to  have  instituted  another  suit,  founded  upon  the  same  contract,  and 
to  have  abandoned  the  decree  formerly  pronounced. 

This  defendant  submits  to  the  Court  whether  his  rights  to  lands 
within  this  commonwealth  are  to  be  thus  bound  by  the  decree  of  a 
Court  of  another  state,  in  a  suit  to  which  he  was  not  party ;  and 
which  decree,  upon  the  face  of  the  record,  was  predicated  upon  facts 
entirely  insufficient  to  sustain  it  under  the  laws  of  this  state,  what- 
ever may  be  the  laws  or  rules  of  decisions  with  the  Courts  of 
such  other  state ;  and  if  the  Court  should  be  of  opinion  that 
this  defendant  is  not  bound  by  a  decree  pronounced  in  the 
*951     state    °^  ^*r8*n*a    *subsequent   to    his    purchase,  or,   at 

-I  any  rate,  of  which  he  had  no  knowledge  till  subsequent  to 
his  purchase,  he  then  hopes  that  the  complainant  may  be  put  upon 
the  proof  of  the  purchase,  if  any,  as  is  alleged  by  her  to  have  been 
made  by  her  devisor  from  said  John  Williams.  He  conceives  that 
the  transfer  and  assignment  made  by  said  John  R.  Williams  to  said 
Sarah  Carrington  in  1820,  can  have  no  relation  to,  or  sanctity  at- 
tached to  it,  on  account  of  the  decree  pronounced  between  those 
parties  in  Virginia,  as  that  decree  could  only  operate  and  be  exe- 
cuted upon  ths  person  of  said  John  R.  Williams — the  thing  which 
was  the  subject-matter  of  the  decree,  being  without  the  control  of 
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the  chancellor,  and  not  subject  to  the  laws  of  this  state,  or  to  be 
affected  or  operated  upon  by  the  process  of  this  Court ;  and  that, 
therefore,  the  assignment  obtained  by  this  defendant  and  his  co- 
partners, being  prior  in  time,  should  prevail  against  the  pretend- 
ed equity  of  said  complainant.  The  defendant  is  persuaded  that  the 
assignment  executed  by  said  John  R.  Williams  to  the  complainant 
was  not  obtained  by  process  under  the  decree  aforesaid,  but  that 
said  complainant,  being  aware  of  the  inefficacy  and  illegality  of  said 
decree,  has  confederated  with  said  Williams  for  the  purpose  of  de- 
feating the  prior  and  better  claim  of  the  defendants,  and  for  that  pur- 
pose has  induced  said  Williams  to  execute  the  assignment  dated  in 
1820.  The  respondent  insists  that  if  any  sale  was  ever  made  of  the 
lands  in  question  by  said  John  Williams  to  said  George  Carrington,  that 
such  sale  was  verbal,  and  not  evidenced  by  any  agreement  or  me- 
morandum in  writing ;  and,  therefore,  was  void,  under  the  statute 
to  prevent  frauds  and  perjuries,  upon  which  he  relies. 

Witnesses  were  examined  in  support  of  the  allegations  in  the  bill, 
whose  testimony  is  stated  in  the  opinion  of  the  Court.  No  counter 
evidence  was  offered  by  the  respondents. 

On  the  21st  day  of  May,  1832,  the  Circuit  Court  by  a  final  decree 
ordered  that  the  defendants  do,  by  their  joint  or  several  deeds,  on  or 
before  the  1st  day  of  July  next,  by  a  sufficient  deed,  or  by  sufficient 
deeds,  release  and  convey  to  the  complainants  all  right  and  title 
which  they  have,  either  jointly  or  severally,  in  the  several  tracts  of 
and  referred  to  in  the  bill,  and  included  in  the  deeds  of  John  R. 
Williams  to  George  Carrington,  and  also  his  deed  to  Sarah  Car- 
rington, with  ^special  warranty  against  themselves  and  all  p*9g 
persons  claiming  under  them ;  and,  also,  that  they  do,  on  or  L 
before  the  said  day,  severally  or  jointly,  surrender  to  the  complain- 
ants, their  agent  or  attorney,  possession  of  said  tracts  of  land  ;  and 
to  enable  the  complainants  to  take  the  possession,  the  Court  do 
direct  and  order  that  the  clerk  do,  on  the  request  of  the  complainants, 
at  any  time  after  the  said  1st  day  of  July,  issue  to  them  a  writ  or 
writs  of  habere  facias  possessionem,  directed  to  the  marshal  of  the 
district,  whose  duty  it  shall  be  to  execute  the  same. 

The  defendants  prosecuted  this  appeal. 

The  case  was  argued  by  Mr.  Bibb  and  Mr.  Hardin,  with  whom 
was  Mr.  Loughborough,,  for  the  appellants :  and  by  Mr.  Jones, 
with  whom  was  Mr.  Coxe,  for  the  appellees. 

For  the  appellants  it  was  insisted : 

1.  That  the  verbal  contract  of  1787  or  1788,  alleged,  was  against 
the  statute  of  frauds,  and  not  such  as  Courts  of  Equity  ought  to  en- 
force specifically. 

2.  That  the  proceedings  and  decree  of  Halifax,  in  1803,  did  not 
constitute  an  equity;  that  those  proceedings  were  inoperative 
and  void. 

3.  That  notice,  in  1815,  of  those  proceedings,  did  not  convert 
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;hem  into  an  equity,  but  was  notice  of  an  illegal,  insufficient  claim ; 
dead  in  fact  dnd  in  law ;  proscribed  by  the  statute  of  frauds,  and  ex- 
tinguished by  lapse  of  time. 

4.  That  the  proceedings  and  decree  of  1817,  and  subsequently, 
in  the  Courts  of  Virginia,  did  not  bind  the  appellants,  citizens  of 
Kentucky,  because  they  were  not  parties. 

5.  That  notice  of  those  proceedings,  had  in  May  and  November, 
1818,  cannot  overreach  the  equities  acquired  by  the  appellants  be- 
fore such  notice ;  nor  make  them  parties  to  those  proceedings  and 
decrees. 

6.  That  the  appellees  have  not  made  out  any  equity  prior  or  su- 
perior to  the  equities  of  the  appellants ;  that  the  deeds  of  1820,  exe- 
cuted by  John  R.  Williams  by  force  of  the  decree  and  attachment, 
are  not  evidences  of  a  prior  and  superior  equity  on  the  part  of  the 
appellees,  but  posterior  and  inferior  to  the  equities  of  the  appellants. 

7.  That  the  appellants  were  in  a  predicament  to  re-examine  *the 
#971     decrees  of  the  Courts  of  Virginia  against  John  R.  Williams, 

J     the  appellants  not  being  parties,  nor  concluded  by  those 
decrees. 

8.  That  this  Court  ought  not  to  decree  against  these  appellants 
barely  upon  the  foot  of  the  decrees  against  John  R.  Williams,  but 
will  examine  the  grounds  of  those  decrees  before  they  make  a 
new  one. 

9.  That  there  is  no  basis  for  divesting  the  appellants  of  their  legal 
titles  and  possession,  nor  for  calling  into  activity  the  extraordinary 
powers  of  a  Court  of  Equity ;  but  abundant  reasons  for  refusing  to 
interfere  against  the  interest  of  the  appellants. 

The  decree  of  the  Circuit  Court  is  erroneous, 

1.  In  divesting  the  title  and  possession  of  William  Caldwell,  ac- 
quired under  his  contract  of  30th  of  August,  1815,  and  his  patent  of 
12th  of  November,  1816. 

2.  In  divesting  Samuel  Brents  of  his  equity  under  his  contract 
of  31st  of  August,  1815 ;  and  also  in  divesting  his  title  and  posses- 
sion to  eight  hundred  and  fifty  acres,  acquired  thereunder  by  his 
deed  of  1818. 

3.  In  divesting  the  defendants,  William  Caldwell,  Isaac  Caldwell, 
and  Samuel  Brents,  of  their  equities  and  legal  advantages  under 
their  joint  contract  of  6th  of  January,  1818. 

4.  In  divesting  Brents  of  his  legal  title  acquired  under  his  deed 
for  eight  hundred  and  fifty  acres,  and  his  other  interests,  without 
any  allowance  for  services  and  expenses  in  surveying  and  obtaining 
the  grants. 

5.  In  sustaining  the  bill  and  making  a  decree,  when  the  Court 
should  have  refused  to  interfere,  but  leave  the  complainants  to  their 
remedy  upon  the  deeds  of  John  R.  Williams. 

Upon  the  effect  of  the  proceedings  and  decree  of  the  Court  of 

Halifax  county,  Virginia,  upon  the  rights  and  interests  of  John  R. 

Williams,  the  appellants'  counsel  cited  Bond  v.  Hendricks,  1  Marsh. 

398.  471.  592;  Delano  v.  Josling,  1  Litt.  Rep.  417;  Estell's  Heirs  v. 
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Clay,  2  Marsh.  500 ;  Moore  v.  Farrow,  1  Marsh.  41 ;  3  Bibb,  528. 
525;  4  Bibb,  11— 96;  1  Call's  Rep.  1.  4;  1  Monroe,  72.  109;  5 
Litt.  80;  3  Bibb,  525.  528;  2  Atk.  531;  1  P.  Wms.  504;  2  P. 
Wms.  403. 

As  to  the  effect  of  the  statute  of  frauds  on  a  contract  by  parol  for 
the  sale  of  lands,  the  appellants'  counsel  cited  1  *Mumf.  510.  r¥Qft 
518;  1  Bibb,  203.  207.  209;  3  Marsh.  445;  1  Hen.  and  L  y5 
Mumf.  92.  110;  5  Mumf.  308;  3  Marsh.  555;  3  Monroe,  41 ;  Mil- 
ler v.  M'Intire,  6  Peters,  67 ;  3  Litt.  264 ;  3  Marsh.  445. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  pronounced  in  the  Court  of  the 
United  States  for  the  District  of  Kentucky,  directing  the  appellants 
to  release  and  convey  to  the  appellees  all  the  right  and  title  which 
they  hold,  jointly  or  severally,  in  the  tracts  of  land  in  the  bill  men- 
tioned, special  warranty  against  themselves. 

The  bill  filed  in  January,  1824,  by  Sarah  Carrington,  widow  and 
devisee  of  George  Carrington,  deceased,  claims  from  the  defendants 
as  purchasers  from  John  R.  Williams,  heir  at  law  of  John  Williams, 
deceased,  who  is  not  an  inhabitant  of  Kentucky,  and  therefore  not  a 
party  to  the  suit,  all  the  military  lands  of  the  said  John  Williams 
lying  in  the  District  of  Kentucky,  amounting  to  four  thousand  acres, 
which  land  was  sold,  as  is  alleged,  by  John  Williams  in  his  lifetime 
to  George  Carrington,  the  testator  of  the  plaintiff  in  the  Circuit 
Court.  This  claim  is  founded  on  a  decree  pronounced  by  the  County 
Court  of  Halifax,  in  the  state  of  Virginia,  sitting  in  chancery  in  No- 
vember, 1817,  on  a  bill  filed  in  November,  1815,  by  the  said  Sarah 
Carrington  against  the  said  John  R.  Williams,  and  on  a  deed  of  con- 
veyance made,  on  the  18th  day  of  March,  1820,  by  the  said  John 
R.  Williams  to  the  said  Sarah  Carrington,  in  pursuance  thereof. 
This  decree  was  affirmed  on  appeal.  The  bill  also  refers  to  a  suit 
brought  by  George  Carrington,  in  his  lifetime,  against  the  guardians 
of  the  said  John  R.  Williams  while  an  infant,  in  which  a  decree  was 
obtained,  directing  the  guardian  of  the  said  John  R.  Williams  to  con- 
vey and  assign  the  entries  and  surveys  of  the  said  military  lands  to 
the  said  George  Carrington.  The  plaintiff  prays  that  these  decrees, 
with  the  proceedings  on  which  they  were  founded,  and  the  convey- 
ances made  in  pursuance  of  them,  should  be  taken  as  a  part  of 
his  bill. 

The  bill  filed  in  the  County  Court  of  Halifax,  in  November,  1S15, 
charges  that  George  Carrington  in  his  lifetime  exchanged  certain 
lands  lying  in  the  said  county  with  John  *  Williams,  deceased,  r*QQ 
for  a  military  claim  of  four  thousand  acres  to  which  the  said  '- 
Williams  was  entitled.  That  the  said  George,  by  the  direction  of 
the  said  Williams,  caused  his  land  in  Halifax  to  be  conveyed  to  a 
certain  John  Camp,  who  was  put  in  possession  thereof;  but  the  pa- 
tents for  the  military  lands  not  having  been  issued,  no  conveyance 
was  made  of  the  legal  title  to  them.  Some  time  after  the  death  of 
the  said  Williams,  the  said  Carrington  instituted  a  suit  in  the  Court 
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of  Halifax,  against  John  Robert  Williams,  then  an  infant,  the  only 
child  of  the  said  John  Williams,  to  obtain  an  assignment  of  the  en- 
tries and  surveys  for  the  said  four  thousand  acres  of  military  land. 
As  the  bill  filed  in  that  suit  contains  a  full  statement  of  the  contract, 
with  a  description  of  the  land  it  claims,  the  plaintiff  prays  that  it 
may  be  taken  as  a  part  of  the  present  bill  as  fully  as  if  literally 
inserted. 

On  the  23d  of  May,  1803,  a  decree  was  pronounced  in  the  said 
suit,  which,  among  other  things,  directed  a  certain  John  B.  Scott, 
the  then  guardian  of  the  said  John  R.  Williams,  to  assign  the  en- 
tries and  surveys  of  the  said  military  lands  to  the  said  George  Car- 
rington,  so  as  to  enable  him  to  obtain  patents  therefor  in  his  own 
name ;  and  did  further  order  that  the  said  John  R.  Williams  should, 
on  attaining  his  age  of  twenty-one  years,  release  all  his  right  to  the 
said  George  Carrington.  The  plaintiff  prays  that  this  decree  and 
all  the  proceedings  in  the  suit  may  be  taken  as  a  part  of  his  bilL 
The  assignments  directed  by  the  decree  were  made  by  the  said  John 
B.  Scott,  but  George  Carrington  departed  this  life  soon  afterwards, 
not  having  obtained  the  patents.  By  his  last  will  he  devised  these 
lands  to  the  plaintiff,  who  has  applied  for  patents,  but  is  informed 
at  the  land  office,  that  the  assignment  of  the  said  Scott  does  not 
authorize  the  register  of  the  land  office  in  Kentucky  to  issue  them. 
The  said  John  R.  Williams  having  attained  his  full,  age,  not  only 
refuses  to  release  his  claim  and  to  assign  the  said  entries  and  surveys, 
but  has  gone  to  Kentucky  with  a  view  of  selling  the  said  lands. 
The  bill  prays  for  an  assignment  of  the  entries  and  surveys,  and  a 
release  of  the  right  of  the  said  John  R.  Williams,  and  that  he  maybe 
enjoined  from  performing  any  act  which  may  disable  him  from  mak- 
ing a  complete  title  to  the  plaintiff. 

The  defendant  in  his  answer  denies  the  contract,  and  adds,  *that 
*iool  ^  suck  a  contract  did  exist,  it  was  verbal,  that  no  note  or 
-I  memorandum  thereof  was  signed  by  either  of  the  parties, 
and  that  it  is  void  by  the  statute  of  frauds  which  he  pleads. 

A  general  replication  was  filed  and  depositions  were  taken,  after 
which  the  following  entry  was  made.  "And  now  at  this  day,  to 
wit,  at  a  Court  holden  for  the  said  county  at  the  Court-house  thereof, 
on  the  27th  day  of  October,  1817,  came  the  parties  by  their  counsel, 
by  whose  consent  this  cause  was  this  day  heard  upon  the  bill, 
answer,  examinations  of  witnesses,  the  bill,  answer,  examinations 
of  witnesses  in  a  course  formerly  depending  in  this  Court  between 
George  Carrington,  plaintiff,  and  the  defendant,  by  his  guardian, 
defendant,  and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  decreed  and  ordered,  that  the  defendant  do  forthwith  assign  to 
the  plaintiff  in  a  proper  and  legal  manner,  the  surveys  and  other 
title  papers  in  the  original  bill  mentioned.  The  defendant  having 
appealed  from  this  decree,  it  was  affirmed  at  a  Superior  Court  of 
Chancery  held  at  the  town  of  Lynchburg,  on  the  19th  day  of 
May,  1818." 

In  pursuance  of  these  decrees,  the  said  John  R.  Williams  did,  on 
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the  18th  day  of  March,  in  the  year  1820,  by  his  indenture  of  that 
date,  convey  to  the  plaintiff  the  military  lands  in  the  bill  mentioned, 
consisting  of  one  tract  of  five  hundred  acres,  lying  on  Beaver  creek ; 
also  of  one  other  tract  of  three  hundred  and  fifty  acres,  likewise 
lying  on  Beaver  creek ;  also  of  one  other  tract  of  one  thousand 
acres,  lying  on  RussePs  creek ;  also  of  one  other  tract  of  one  hundred 
and  fifty  acres,  lying  on  the  first  creek  emptying  into  Little  Barren ; 
also  of  one  other  tract  of  one  thousand  acres,  lying  in  the  county  of 
,  being  the  tract  of  land  entered  by  John  Williaitos  on  the 
2d  of  August,  1784 ;  and  also  of  one  other  tract  of  land,  containing 
one  thousand  acres,  lying  in  the  county  of  ,  entered  on  the 

10th  of  August,  1784. 

The  bill  filed  in  this  cause  farther  charges,  that  Samuel  Brents, 
William  Caldwell,  and  Isaac  Caldwell,  citizens  of  the  state  of  Ken- 
tucky, with  full  knowledge  of  the  plaintiff's  claims,  entered  into  a 
contract,  on  or  about  the  6th  day  of  January,  1818^  with  the  said 
John  R.  Williams,  for  the  purchase  of  the  two  tracts  of  one  thou- 
sand acres  each,  lying  south  of  the  Tennessee,  for  which  entries  had 
been  mads  by  the  said  John  Williams  in  his  lifetime  on  the  2d  and 
10th  of  August,  1784;  and  that  the  said  William  *Caldwell,  r*l01 
on  the  30th  of  August,  1815,  with  full  knowledge  of  the  right  L  101 
of  the  plaintiff,  entered  into  a  contract  with  the  said  John  R.  Wil- 
liams, for  the  purchase  of  the  tract  of  one  thousand  acres,  near  the 
town  of  Columbia,  in  the  county  of  Adair;  and  that  the  said 
Samuel  Brents  also,  with  the  full  knowledge  of  the  plaintiff's  title, 
hath  entered  into  a  contract  with  the  said  John  R.  Williams  for  the 
said  tracts,  containing  five  hundred  acres,  and  three  hundred  and 
fifty  acres,  lying  on  Beaver  creek,  in  the  county  of  ,  and  for 

the  tract  containing  one  hundred  and  fifty  acres  lying  on  the  first  creek 
emptying  into  the  Little  Barren,  in  the  county  of  .     Under 

these  contracts  and  other  papers  obtained  from  the  said  John  R. 
Williams,  the  said  Samuel  Brents,  William  Caldwell,  and  Isaac 
Caldwell,  who  are  made  defendants,  have  obtained  legal  titles  to  the 
said  military  surveys,  and  have  also  obtained  assignments  or  trans- 
fers of  the  entries  for  two  tracts  of  one  thousand  acres  each,  lying 
south  of  the  Tennessee,  for  which  they  will  obtain  patents,  unless 
restrained  by  order  of  this  Court. 

The  bill  prays  that  the  defendants  may  be  decreed  to  convey  to 
the  plaintiff,  and  for  general  relief. 

The  defendants  filed  separate  answers,  each  denying  the  contract, 
insisting  that  if  any  contract  existed,  it  was  by  parol,  and  conse- 
quently void  by  the  statute  of  frauds;  and  claiming  to  be  pur- 
chasers without  notice  of  any  equity  in  the  plaintiff. 

The  several  defences  are  now  to  be  examined. 

The  proceedings  in  the  County  Court  of  Halifax,  in  the  suit 
brought  in  1815,  are  perfectly  regular;  and,  according  to  the  con- 
stitution and  laws  of  the  United  States  and  the  decisions  of  this 
Court,  are  allowed  the  same  full  faith  and  credit  in  the  Courts  of 
Kentucky,  that  they  would  receive  in  Virginia.    If  the  decree  pro- 
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nounced  by  the  Court  of  Halifax  in  1817,  and  afterwards  affirmed 
in  the  Superior  Court  of  Chancery  at  Lynchburg,  would  have  been 
enforced  in  Virginia ;  or  if,  had  it  been  pronounced  in  Kentucky,  it 
would  have  been  enforced  in  Kentucky,  then  the  decree  for  enforc- 
ing it  which  was  pronounced  by  the  Court  of  the  United  States 
sitting  in  Kentucky,  is  correct. 

The  first  point  to  be  considered  is  the  contract  itself.  It  is  not  in 
writing,  and  consequently  admits  only  of  parol  evidence. 

Paul  Carrington,  the  father  of  George,  deposes  that  he  owned  a 
tract  of  land  in  the  county  of  Halifax,  called  Dry  Branch,  *contain- 
•1021  *nS  **7e  hundred  and  ninety-six  acres,  the  whole  of  which, 
J  at  the  close  of  the  revolutionary  war,  he  gave  to  his  son 
George,  put  him  in  possession,  delivered  the  title  papers,  and  direct- 
ed him  to  prepare  a  deed.  In  1787  or  1788,  George  requested  the 
deponent  to  convey  the  land  to  John  Williams,  to  whom  he  had 
sold  it,  in  exchange  for  his  military  lands  in  Kentucky.  Some  little 
time  afterwards,  George  requested  the  witness  to  convey  the  land  to 
George  Camp,  to  whom  Williams  had  sold  it.  He  conveyed  to 
Camp.  Some  short  time  afterwards  Williams  and  George  Carrington 
were  both  at  the  house  of  the  deponent,  when  Williams  stated  that 
he  had  purchased  the  land  from  George  Carrington  and  sold  it  to 
Camp  for  four  hundred  pounds.  He  has  also  frequently  heard 
George  Camp  say  that  he  purchased  the  land  from  Williams  for  four 
hundred  pounds.  Has  never  heard  Williams  say  he  gave  his  mili- 
tary, lands  for  the  Dry  Branch  tract. 

Clement  Carrington  has  paid  the  taxes  on  the  Kentucky  military 
lands,  on  account  of  the  estate  of  George  Carrington,  ever  since  they 
were  taxed. 

Nathaniel  Terry  was  acquainted  with  the  Dry  Creek  tract,  and 
has  heard  Williams  say  he  had  given  his  western  lands  for  it.  He 
supposed  Williams  to  have  been  in  possession  of  the  Dry  Branch 
tract,  but  he  never  worked  hands  on  it.  Carrington  did  not  work  it 
after  the  sale  to  Williams,  farther  than  to  finish  his  crop. 

James  Eastham  has  frequently  heard  Colonel  John  Williams  say, 
that  he  had  given  his  lands  in  the  western  country  to  George  Car- 
rington, in  exchange  for  the  Dry  Branch  tract,  which  he  afterwards 
sold  to  George  Camp. 

William  Yancy  has  heard  John  Williams  say,  that  he  purchased 
the  Dry  Branch  tract  from  George  Carrington,  and  bad  given  his 
claims  to  land  in  the  western  country  in  payment  for  it.  He  has 
been  frequently  in  company  with  the  said  John  Williams,  when  this 
trade  was  the  subject  of  conversation,  and  Williams  always  gave 
the  same  account  of  it.  Williams  sold  the  Dry  Branch  tract  to 
George  Camp. 

Thomas  Roberts  well  recollects  to  have  heard  John  Williams  say, 
that  he  had  exchanged  his  Kentucky  lands  with  George  Carrington 
for  his  Dry  Branch  tract. 

The  depositions  of  William  Yancy  and  Thomas  Roberts  were 
taken  in  the  suit  brought  against  the  guardian  of  John  R.  Williams ; 
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•but  as  they  were  filed  with  the  bill  of  1815,  and  read  by  r»103 
consent  at  the  hearing,  they  are  supposed  to  form  a  part  of  ■■ 
the  record  in  this  cause. 

No  counter  testimony  was  offered. 

We  think  the  exchange  by  John  Williams  of  his  military  land  for 
the  Dry  Branch  tract  is  fully  established,  and  proceed  to  inquire  into 
the  validity  of  the  contract 

The  statute  of  frauds,  of  which  the  defendants  claimed  the  benefit, 
avoids  parol  contracts  for  land,  and  will  unquestionably  avoid  that 
between  John  Williams  and  George  Carrington,  unless  the  transac- 
tions between  the  parties  take  the  case  #out  of  the  statute.  The  * 
appellees  maintain  the  affirmative  of  this  proposition,  and  contend 
that  the  complete  execution  of  the  contract  on  the  part  of  George 
Carrington,  by  conveying  the  Dry  Branch  tract  to  the  vendee  of 
John  Williams,  supplies  in  law  the  want  of  a  memorandum  in 
writing.  For  a  considerable  length  of  time  this  principle  appeared 
to  be  firmly  settled  in  the  Court  of  Chancery  in  England.  Maddock, 
in  his  Treatise  on  Chancery,  vol.  1,  p.  301,  says,  "if  therefore  it  be 
clearly  shown  what  the  agreement  was,  and  that  it  has  been  partly 
performed,  that  is,  that  an  act  has  been  done,  not  a  mere  voluntary 
act,  or  merely  introductory  or  ancillary  to  the  agreement,  but  a  part 
execution  of  the  substance  of  the  agreement,  and  which  would  not 
h&ve  been  done  unless  on  account  of  the  agreement,  an  act,  in  short, 
unequivocally  referring  to,  and  resulting  from  the  agreement,  and 
such  that  the  party  would  suffer  an  injury  amounting  to  fraud,  by  the 
refusal  to  execute  that  agreement ;  in  such  case  the  agreement  will 
be  decreed  to  be  specifically  performed.  2  Br.  Cha.  Ca.  140 ;  1  Br. 
Cha.  Ca.  412;  3  Atk.  4;  2  Anstr.  424;  Ambl.  586;  1  Sch.  &  Lef.  41 ; 
14  Ves.  386.  v  • 

This  principle  has  been  lately  questioned  in  England,  and,  some 
of  the  judges  have  thought,  has  been  carried  too  far;  but  it  has  not, 
we  believe,  been  overruled. 

It  was  undoubtedly  supposed  in  Virginia  to  be  the  sound  construc- 
tion of  the  statute,  when  this  contract  was  made;  and  as  the  land 
then  lay  in  Virginia,  Kentucky  being  then  a  part  of  that  state,  this 
construction  forms  the  l^w  of  the  contract.  In  affirming  the  decree 
of  the  27th  of  October,  1817,  the  chancellor  said,  "the  Court  being  of 
opinion  that  this  is  not  a  case  *embraced  by  the  act  against  r*104 
frauds  and  perjuries,  doth  adjudge,  &c"  A  change  of  the  *- 
law  afterwards  made  in  Kentucky,  cannot  affect  contracts  previously 
valid. 

It  remains  to  inquire,  whether  the  appellants  are  to  be  considered 
as  purchasers  without  notice  of  the  equity  set  up  by  the  appellees. 

The  defendants  do  not  deny  notice,  in  those  explicit  terms  which 
Courts  of  Equity  require.  They  deny  notice  of  a  valid  claim;  but 
not  such  notice  as  ought  to  put  them  on  inquiry. 

They  are  the  joint  purchasers  of  the  two  tracts  of  one  thousand 
acres  each,  lying  south  of  Tennessee  river.  They  purchased  these 
tracts  from  Williams  on  the  6th  of  January,  1818.    The  articles  of 
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that  date  recognise  the  claim  of  Carrington's  heirs,  and  contain  a 
stipulation  on  the  part  of  Williams,  "to  use  due  diligence  in  having 
it  extinguished  and  quieted." 

William  Caldwell  purchased  the  tract  of  one  thousand  acres  in  the 
county  of  Adair,  on  the  30th  day  of  August,  1815.  The  contract  of 
that  date  contains  this  stipulation:  "and  the  said  Williams  agrees 
that  the  said  Caldwell  shall  not  be  bound  to  pay  any  farther  part  of 
the  consideration  aforesaid,  except  what  is  this  day  paid,  until  he, 
the  said  Williams,  shall  settle  the  dispute  between  himself  and  the 
heirs  and  representatives  of  George  Carrington,  deceased,  concern- 
ing the  title  to  the  said  land." 

A  contract  was  entered  into  between  Williams  and  Samuel  Brents 
on  the  31st  of  August,  1815,  by  which  Brents  engages  for  a  part  of 
the  land,  "to  attend  to  the  securemqpt  of  the  titles  to  the  said  lands," 
"according  to  the  laws  of  the  state,  by  surveying,  registering,  and 
patenting  the  same,  or  by  doing  such  other  acts  as  may  be  necessary 
for  the  purposes  aforesaid."  He  says  in  his  answer,  that  on  the  12th 
of  November,  1816,  patents  issued  to  the  said  John  R.  Williams  for 
two  tracts  on  Beaver  creek,  the  one  for  three  hundred  and  fifty  acres, 
and  the  other  for  five  hundred  acres.  The  defendant  agreed  to  take 
the  tract  of  three  hundred  and  fifty  acres,  and  one  hundred  and  fifty 
acres,  part  of  the  five  hundred  acre  tract,  for  his  services.  Aftejr- 
wards,  on  the  5th  of  January,  1818,  he  contracted  for  the  residue  of 
the  two  tracts,  for  which  he  received  a  conveyance  dated  on  the 
same  day.  The  answer  proceeds,  "at  the  time  of  receiving  the  said 
*ioVl  conveyancej  or  at  any  time  *before,  this  respondent  had  no 
J  knowledge  or  information  of  any  valid  claim  to  said  land,  by 
any  other  person  than  the  said  John  R.  Williams.  This  respondent 
does  not  now  recollect  of  hearing  any  thing  of  the,  claim  of  the  com- 
plainants before  his  conveyance;  but  had  only  heard  that  some  ver- 
bal or  illegal  claim  was  set  up  in  some  bill  filed  in  some  County 
Court  of  Virginia;  of  which  verbal  claim  this  respondent  did  not 
think  himself  bound  to  take  notice." 

He  does  not  recollect  that  the  claimant  was  named  Carrington, 
but  he  does  recollect  having  heard  that  a  suit  was  instituted  in  one 
of  the  County  Courts  in  Virginia :  but  as  the  contract  was  by  parol, 
he  did  not  think  himself  bound  to  notice  it.  Now  he  knew,  or  might 
have  known,  that  the  suit  was  instituted  in  the  county  of  Halifax, 
that  being  the  residence  of  Williams,  whose  agent  he  was,  and  who 
was  the  defendantan  the  suit  He  could  have  received  full  informa- 
tion from  Williams  himself;  who  never  attempted  to  conceal  the  claim. 
His  conveyance  of  the  two  thousand  acres  of  his  claim,  lying  south 
of  the  Tennessee  river,  dated  the  day  after  his  conveyance  to  Brents, 
contains  a  stipulation  respecting  the  claim  of  Carrington's  heirs, 
showing  plainly  that  the  claim  was  previously  well  known  to  the 
parties.  His  deed  to  William  Caldwell  shows  that  it  was  known 
as  early  as  1815. 

Isaac  Caldwell's  claim  is  limited  to  his  third  part  of  the  two  thou- 
sand acres  south  of  the  Tennessee,  convey  ed  on  the  6th  of  January,l  8 1 8. 
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Ta  addition  to  the  notice  contained  in  the  deed,  he  states  in  his 
•nswer,  that  he  had  seen  the  proceedings  in  the  suit  brought  by  Car- 
ington  against  Williams,  in  which  the  decree  of  1803  was  pro- 
nounced ;  had  consulted  eminent  counsel  on  it,  and  had  been  advised 
hat  the  title  of  Williams  would  prevail  over  that  set  up  by  Carrington. 
Jnder  this  advice  he  purchased.  The  record  contains  other  evidence, 
o  which  it  is  thought  unnecessary  to  refer. 

In  addition  to  these  unequivocal  proofs  that  the  appellants  had 

eceived  notice  of  the  contract  made  by  Carrington  with  John  Wil- 

iams,  it  is  worthy  of  observation,  that,  with  the  exception  of  Brents, 

ihey  purchased  equitable  titles,  and  were  bound  to  notice  any  prior 

equity. 

It  is  too  clear  for  controversy  that  the  plaintiffs  placed  full  confidence 
»n  the  protection  furnished  by  the  statute  of  frauds:  *and   r*lftfi 
believed  that  the  contract  made  between  Carrington  and  L 
Williams,  being  by  parol,  was  void,  notwithstanding  its  full  execution 
on  the  part  of  Carrington. 

There  is  no  error  in  the  decree  of  the  Circuit  Court;  and  it  is  af- 
firmed, with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  district  of  Kentucky, 
arid  was  argued  by  counsel ;  on  consideration  whereof,  it  is  ordered, 
adjudged,  and  decreed  by  this  Court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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•William  A.  Bradley,  Plaintiff  in  error,  v.  The  Washington, 
Alexandria,  and  Georgetown  Steam  Packet  Company. 

The  original  writ  was  issued  out  of  the  Circuit  Court  of  the  District  of  Columbia,  dated 
2d  of  December,  1831,  and  was  returned  «  executed*'  on  the  first  Monday  of  the  same 
December,  the  return  day  of  the  succeeding  term.  The  defendant  appeared  by  his  at- 
torney on  the  return  day,  and  obtained  a  rule  on  the  plaintiffs  to  declare  against  him. 
The  Circuit  Court,  on  the  trial  of  the  cause,  directed  the  jury  to  find  damages  against 
the  defendant,  for  the  hire  of  a  steamboat,  for  which  the  action  was  brought,  from  the 
20th  of  November,  1831,  to  the  6th  of  February,  1832,  whereas  the  suit  was  instituted  on 
the  2d  of  December,  1831.  These  instructions  were  erroneous,  as  damages  were  to  be 
given  to  a  time  long  posterior  to  the  institution  of  the  action. 

ERROR  from  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict of  Columbia,  in  the  county  of  Washington. 

On  the  2d  of  December,  1831,  a  writ  of  capias  ad  respondendum, 
in  case,  was  sued  out  of  the  Circuit  Court,  by  the  Washington, 
Alexandria,  and  Georgetown  Steam  Packet  Company  against  Wil- 
liam A.  Bradley,  the  plaintiff  in  error,  and  on  the  return  day  of  the 
writ,  the  first  Monday  in  December,  1831,  the  defendant  appeared, 
and  a  rule  on  the  plaintiffs  to  declare  was  entered,  on  the  motion  of 
his  attorney.  Further  proceedings  in  the  case  were,  by  consent  of 
the  parties,  continued  until  the  fourth  Monday  in  March,  1833, 
when  a  declaration  on  indebitatus  assumpsit  was  filed ;  on  which  it 
was  alleged  that  the  defendant,  William  A.  Bradley,  was  indebted 
to  the  plaintiffs  on  the  7th  of  February,  1832,  in  the  sum  of  two 
thousand  seven  hundred  and  sixty-five  dollars,  for  the  use  and  hire 
of  the  steamboat  Franklin.  The  defendant  pleaded  non  assumpsit, 
and  the  case  was  tried  in  November,  1833.  The  jury,  under  the 
directions  of  the  Court,  gave  a  verdict  for  the  plaintiffs  for  two 
thousand  four  hundred  and  fifteen  dollars,  upon  which  judgment 
was  entered,  and  the  defendant  prpsecuted  this  writ  of  error.  Oa 
the  trial  of  the  cause,  the  following  bill  of  exceptions  was  tendered, 
and  sealed  by  the  Court 

"  Upon  the  trial  of  this  cause  the  plaintiffs,  to  sustain  the  issue 

•1081   *on  t*ie*r  Part'  J°*ne(*  between  the  parties  aforesaid,  gave  in 
J  evidence,  and  read  to  the  jury,  a  paper  dated  19th  Novem- 
ber, 1831,  signed  by  William  A.  Bradley,  the  said  defendant,  in  the 
words  and  figures  following,  viz.: 

"  I  agree  to  hire  the  steamboat  Franklin,  until  the  Sydney  is 
placed  on  the  route,  to  commence  to-morrow,  20th  instant,  at  thirty- 
five  dollars  per  day,  clear  of  all  expenses,  other  than  the  wages  of 
Capt  Nevitt.    19th  Nov.  1831.  W.  A.  Bradley. 

"  And  the  paper  purporting  to  be  an  acceptance  thereof,  of  the 
same  date,  to  wit : 
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"Washington  City,  Nov.  19/A,  1831. 
"On  the  part  of  the  Washington,  Alexandria,  and  Georgetown 
Steam  Packet  Company,  I  agree  to  the  terms  offered  by  William  A. 
Bradley,  Esquire,  for  the  use  of  the  steamboat  Franklin,  until  the 
Sydney  is  placed  on  the  route  to  Potomac  creek,  which  is  thirty- 
five  dollars  per  day,  clear  of  all  expenses,  other  than  the  wages  of 
Capt.  Nevitt,  which  are  to  be  paid  tjy  our  company. 

"W.  Gunton,  President. 

"  And  also  a  paper  addressed  by  said  defendant  to  Pishey  Thomp- 
son, one  of  the  directors  of  the  Steam  Packet  Company,  and  by  him 
communicated  to  plaintiffs  in  the  words  following,  to  wit : 

"Washington,  Dec.  5, 1831. 
"  Pishet  Thompson,  Esq. 

"  Dear  Sir :  I  will  thank  you  to  advise  the  President  and  Directors 
of  the  Washington,  Alexandria,  and  Georgetown  Steam  Packet 
Company,  that  the  navigation  of  the  Potomac  being  closed  by  ice, 
we  have  this  day  commenced  carrying  the  mail  by  land,  under  our 
winter  arrangement ;  and  have  therefore  no  further  occasion  for  the 
steamboat  Franklin,  which  is  now  in  Alexandria  in  charge  of  Capt. 
Nevitt. 

"The  balance  due  your  company,  for  the  use  of  the  *Frank-  r»109 
lin,  under  my  contract  with  Doctor  Gunton,  will  be  paid  on   L 
the  presentation  of  a  bill  and  receipt  therefor. 

"  With  great  respect, 

"  Your  obedient  servant, 

"  W.  A.  Bradley. 
"  Pishey  Thompson,  Esq.,  Present. 

"  And  the  reply  thereto  from  William  Gunton,  President  of  the 
Steam  Packet  Company,  to  the  defendant,  in  the  words  following, 
to  wit : 

"Washington  City,  Dec.  6,  1831. 

"  Sir :  Your  letter  of  the  5th  instant  to  Mr.  P.  Thompson,  has 
been  this  afternoon  submitted  to  the  Board  of  Directors  of  the 
Washington,  Alexandria,  and  Georgetown  Steam  Packet  Company, 
at  a  meeting  holden  for  the  purpose.  After  mentioning  that  the 
navigation  of  the  Potomac  is  closed  by  ice,  and  that  you  had  com- 
menced carrying  the  mail  by  land,  under  your  winter  arrangement, 
you  have  therein  signified  that  you  have  no  further  occasion  for  the 
steamboat  Franklin,  and  that  she  was  then  in  Alexandria  in  charge 
of  Capt.  Nevitt.  The  agreement  entered  into  by  you  contains  no 
clause  making  its  continuance  to  depend  on  the  matters  you  have  de- 
signated, but  on  the  contrary  an  unconditional  stipulation  to  '  hire  the 
Franklin  until  the  Sydney  is  placed  on  the  route ;'  and  I  am  instructed 
to  inform  you  that  the  board  cannot  admit  your  right  to  terminate 
the  agreement  on  such  grounds,  and  regard  it  as  being  still  in  full 
force,  and  the  boat  as  being  in  your  charge. 
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"  However  disposed  the  board  might  have  been  to  concur  with 
you  in  putting  an  end  to  the  agreement,  under  the  circumstances  you 
have  described,  if  the  company  had  not  been  already  in  litigation 
with  you  and  your  colleague,  for  the  recovery  of  a  compensation 
for  the  use  of  the  Franklin  under  another  contract,  to  the  strict  letter 
of  which  a  rigid  adherence  is  contended  for  on  your  part,  notwith- 
standing it  had  undergone  a  verbal  modification ;  the  board  could 
not  but  recollect  this,  and  be  influenced  thereby. 

"  Yours,  respectfully, 

"  William  A.  Bradley,  Esq.  "  W.  Gunton,  President 

*110-i  *"And  further  proved  by  the  testimony  of  William 
J  Chicken,  a  competent  witness,  and  duly  sworn  in  the  cause, 
that  he  was  employed  as  engineer  by  defendant,  on  board  the  steam- 
boat Sydney,  mentioned  in  the  foregoing  papers;  that  said  steam- 
boat was  in  Baltimore  in  the  month  of  November,  1831,  and  con- 
tinued there  until  the  26th  day  of  January,  1832,  when  she  left  that 
port  for  Washington  city,  and,  after  several  interruptions  and  delays, 
arrived  at  Washington  on  the  6th  of  February,  and  was  placed  on  the 
route  to  Potomac  creek,  on  the  7th  of  February,  1832;  and  that  said 
steamboat  Sydney  belonged  to  defendant,  and  that  she  was  not  finish- 
ed so  as  to  be  able  to  start  from  Baltimore  until  the  25th  of  January. 
And  thereupon,  the  said  plaintiffs  claim  hire  of  the  said  steamboat 
Franklin,  from  the  20th  day  of  November,  1831,  to  the  6th  day  of  Fe- 
bruary, 1832,  seventy-nine  days,at  thirty-five  dollars  per  day,  allowing 
credit  for  three  hundred  and  fifty  dollars  as  paid  thereon,  by  the  said 
defendants,  and  leaving  a  balance  of  two  thousand  four  hundred  and 
fifteen  dollars;  after  which  evidence  had  been  given  on  the  part  of 
plaintiff  as  aforesaid. 

"The  defendant,  to  support  the  issue  on  his  part  above  joined, 
offered  to  prove,  by  competent  witnesses,  that  for  several  years  im- 
mediately preceding  the  date  of  said  contract,  he  had  been,  and  was 
still,  contractor  for  the  transportation  of  the  United  States  mail  from 
Washington  to  Fredericksburg;  that  the  customary  route  of  said  mail 
was  by  steamboat,  from  Washington  to  Potomac  creek ;  thence  by 
land  to  Fredericksburg;  in  which  steamboat  passengers  were  also 
usually  transported  on  said  route;  that  during  all  that  time  the  de- 
fendant had  used  a  steamboat  belonging  to  himself  on  said  route; 
that  he  also  kept  an  establishment  of  horses  and  stages  for  the  trans- 
portation of  said  mail,  all  the  way  by  land  from  Washington  to 
Fredericksburg,  at  seasons  when  the  navigation  of  steamboats  was 
stopped  by  ice ;  and  had  been  obliged,  for  a  considerable  portion  of 
every  winter  during  the  time  he  had  been  so  employed  in  the  trans- 
portation of  the  mail,  to  use  his  said  stages  and  horses  for  the  trans- 
portation of  the  mails,  all  the  way  by  land  to  Fredericksburg,  in  the 
mean  time  laying  up  his  steamboat  That  just  before  the  date  of 
said  contract,  the  defendant's  own  steamboat,  usually  employed  as 
aforesaid  on  said  route,  had  been  disabled,  and  the  defendant  was 
at  the  time  about  completing  a  new  steamboat,  called  the  Sydney, 
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which  *had  been  built  at  Washington,  and  sent  round  to  Balti-  ^  , 
more  for  the  purpose  of  being  fitted  with  her  engine,  and  *» 
other  equipments  necessary  to  complete  her  for  running  on  said  route ; 
and  that  she  lay  at  Baltimore,  in  the  hands  of  the  workmen  there,  at 
the  date  of  said  contract  That  on  the  morning  of  the  5th  of  Decem- 
ber, 1831,  the  navigation  between  Washington  and  Potomac  creek 
became  obstructed  by  ice,  and  the  steamboat  Franklin,  on  her  way 
from  Potomac  creek  to  Washington,  while  pursuing  the  said  route 
under  said  contract,  was  stopped  at  Alexandria  by  ice,  where  the 
mail  was  taken  out  of  said  boat  and  sent  up  to  Washington  by  land, 
and  that  said  steamboat  lay  at  Alexandria  frozen  up  in  the  harbour, 
from  that  time  till  the  5th  of  February,  1832;  that  at  the  same  time 
the  navigation  of  the  Potomac  became  obstructed  as  aforesaid,  the 
navigation  at  and  from  Baltimore  became  also  obstructed  from  the 
same  cause,  and  the  said  steamboat  Sydney  was  also  frozen  up  in 
the  basin  at  Baltimore,  before  she  had  been  completely  equipped 
with  her  engine:  that  at  the  time  she  was  so  frozen  up,  she  wanted 
nothing  to  complete  her  equipment  but  the  insertion  of  two  pipes,  a 
part  of  her  engine,  which  pipes  had  been  made,  but  not  then  put  in 
place,  the  completing  of  which  would  not  have  req  uired  more  than  two 
days,  and  then  the  boat  would  have  been  in  complete  order  for  being 
sent  round  to  Washington,  and  put  upon  said  route;  but  the  ice 
having  interposed,  it  was  deemed  by  the  workmen,  and  those  in 
charge  of  the  boat,  that  the  insertion  of  said  pipes  ought  to  be  post- 
poned till  the  navigation  was  clear;  that  in  January,  1832,  the  said 
pipes  were  inserted,  and  the  said  boat  being  completely  equipped 
for  her  voyage,  left  Baltimore  for  Washington  as  soon  as  the  state 
of  the  ice  made  it  practicable  to  attempt  that  voyage;  was  again 
stopped  by  the  ice,  and  obliged  to  put  in  at  Annapolis,  whence  she 
proceeded  to  Washington  as  soon  as  the  ice  left  it  practicable  to  recom- 
mence and  accomplish  the  voyage,  and  arrived  at  Washington  on 
the  6th  of  Februaiy,  1832,  and  was  the  next  day  placed  by  defend- 
ant on  said  route ;  that  during  the  whole  of  the  period  from  the  first 
stopping  of  the  navigation  as  aforesaid,  until  the  said  6th  of  February, 
the  defendant  had  abandoned  the  said  route  to  Potomac  creek,  and 
prosecuted  the  land  route  from  Washington  to  Fredericksburg. 

"That  it  was  known  to  and  understood  by  plaintiffs,  at  r»112 
the  *time  that  the  contract  in  question  was  made,  and  was  a  L 
matter  of  notoriety,  that  as  soon  as  the  navigation  should  be  closed 
by  ice,  the  United  States  mail  from  Washington  to  Fredericksburg 
would  have  to  be  transported  all  the  way  by  land  carriage,  instead 
of  being  transported  by  steamboat  to  Potomac  creek,  and  thence  by 
land  to  Fredericksburg ;  and  that  the  said  steamboat  Franklin  would 
not  be  required  by  defendant,  and  could  not  be  under  said  contract 
when  the  navigation  should  be  so  closed. 

"  That  it  was  communicated  to  the  plaintiff  by  defendant  or  his 
agent,  before  the  time  of  making  said  contract,  that  defendant 
intended  to  keep  said  steamboat  in  use  under  said  contract,  so  long 
as  the  navigation  remained  open,  and  no  longer. 
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"To  the  admissibility  of  which  evidence  the  said  plaintiff,  by  his 
counsel,  objected,  and  the  Court  refused  to  permit  the  same  to  go  to 
the  jury,  but  at  the  instance  of  plaintiffs  gave  the  following  instruc- 
tion, viz.: 

"  That  if  the  jury  shall  believe,  from  the  evidence  aforesaid,  that 
the  said  defendant  did,  on  the  19th  day  of  November,  1831,  write  to 
said  plaintiff  the  said  paper  of  that  date,  bearing  his  signature,  and 
that  said  plaintiff  did  accept  the  same  by  the  said  paper  of  the  same 
date,  and  that  said  defendant  and  plaintiff  did  respectively  write  to 
each  other  the  papers  bearing  date  the  5th  and  6th  of  December,  1831, 
and  that  the  said  steamboat  Sydney  did  in  fact  first  arrive  in  the 
Potomac  river,  on  the  6th  of  February,  1832,  and  was  placed  on  the 
route  to  Potomac  creek,  mentioned  in  the  said  evidence,  on  the  7th 
of  February,  1832,  that  then  the  said  plaintiff  is  entitled  to  recover,' 
under  s^id  contract  so  proved  as  aforesaid,  at  the  rate  of  thirty-five 
dollars  per  diem,  from  the  said  20th  of  November,  1831,  to  the  said 
6th  of  February,  1832,  both  inclusive." 

The  case  was  argued  by  Mr.  Jones,  for  the  plaintiff  in  error ;  and 
by  Mr.  Coxe,  for  the  defendants. 

Mr.  Jones,  for  the  plaintiff  in  error. 

The  question,  whether  plaintiff  could  recover  in  this  action  the  per 
diem  hire  of  the  boat,  accruing  after  action  brought,  is  not  one  of 
variance  between  the  writ  and  declaration,  nor  of  any  other  vice 
*1131  e^er  *n  *ke  writ  or  declaration,  whereof  advantage  *could 
-*  be  taken  by  plea  in  abatement,  or  any  other  plea.  The  date 
of  the  contract  laid  in  any  money  count,  is  wholly  immaterial :  and 
any  special  plea  traversing  the  date,  would  be  demurrable,  as  ten- 
dering a  wholly  immaterial  issue.  The  count  may  assume  any 
date,  even  a  day  after  its  own  date,  or  a  date  one  hundred  years 
before ;  yet  lay  no  foundation  for  any  plea  bringing  the  date  in  any 
manner  in  issue:  if  one  hundred  years  preceding  the  suit  were 
assumed,  a  defendant  could  not  demur  as  to  a  claim  prima  facie 
barred  by  limitations. 

The  plea  of  non  assumpsit  put  nothing  in  issue  but  the  substance 
of  the  count — a  contract  or  debt  recoverable  in  this  action,  no  matter 
of  what  date :  the  date  is  a  mere  question  of  evidence  under  the 
general  issue,  and  that  evidence  must  show  a  subsisting  debt  at  the 
time  of  action  brought;  no  matter  when  the  debt  accrued,  whether 
on  the  day  laid  in  the  count  or  any  other. 

In  this  case,  then,  the  plaintiff  was  let  into  the  broadest  proof, 
u«der  the  general  issue,  of  a  cause  of  action  substantially  conform- 
ing with  that  laid  in  his  count,  no  matter  of  what  date,  so  the  cause 
of  action  accrued  and  was  consummate  at  the  time  of  action  brought. 
That  is  the  necessary  limitation  of  time  understood,  indispensable, 
among  the  very  elements  in  every  action,  whether  for  contract  or 
tort;  a  consummate  cause  of  action,  at  the  time  of  action  brought  : 
and  there  is  no  way  in  which  the  question  can,  in  an  action  of  as- 
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sumpsit,  be  regularly  raised  in  any  form  of  special  pleading.  If  de- 
fendant were  to  plead  to  the  count  specially,  that  the  cause  of  action 
did  not  arise  till  after  action  brought,  it  would  amount  to  the  gene- 
ral issue,  and  be  demurrable ;  a  fortiori,  if  he  tendered  any  plea,  going 
to  traverse  or  in  any  way  put  in  issue  the  date  of  the  transaction. 
Whether  a  cause  of  action,  substantially  corresponding  with  that  laid 
in  the  count,  accrued  before  action  brought,  is  involved  in  the  terms 
of  the  general  issue. 

The  specific  objection  here,  is  not  any  defect  of  form  or  substance 
in  either  writ  or  declaration,  but  a  manifest  error  in  the  final  instruc- 
tion from  the  Court  to  the  jury,  that  it  was  competent  for  the  plain- 
tiff, in  an  action  of  assumpsit,  to  recover  on  a  cause  of  action  accrued 
after  action  brought.  The  objection  goes  fundamentally  to  the  reach 
and  competency  of  the  particular  remedy. 

*Mr.  Coxe,  for  the  defendants.  r#- 

The  point  now  made  was  not  presented  in  the  Court   '- 
below ;  had  it  been,  the  difficulty  would  have  been  removed  by  evi- 
dence which  would  have  shown  the  understanding  of  the  parties  to 
the  suit,  both  being  desirous  of  a  decision  on  the  merits  and  law  of 
the  case. 

There  is  nothing  in  the  exception  taken  in  the  Circuit  Court,  to 
show  when  the  suit  was  instituted,  and  this  is  only  to  be  known  by 
looking  at  the  writ,  on  which  it  is  stated  that  it  was  issued  on  the  2d 
of  December,  1831.  The  declaration  was  filed  in  1833,  and  states 
this  case  as  it  really  existed :  that  the  defendant  was  indebted  to  the 
plaintiffs  on  the  7th  of  February,  1832.  If  there  was  a  valid  objec- 
tion to  the  declaration,  it  should  have  been  made  in  the  Court  below : 
it  is  now  too  late. 

The  objection  is  not  maintainable  on  any  grounds.  The  declara- 
tion sets  out  a  good  cause  of  action ;  the  Court  gave  the  case  to  the 
jury  on  the  declaration,  and  they  pronounced  a  verdict  upon  it. 
Now  it  is  asked  to  go  into  the  record,  and  to  look  at  the  writ  and 
declaration,  for  matters  not  stated  in  the  exception.  Before  this 
Court,  the  plaintiff  in  error  is  estopped  from  this,  by  his  exception. 
If  an  exception  is  not  taken  in  the  Court  below,  it  cannot  be  made 
in  an  appellate  Court;  which  will  look  at  nothing  but  that  which 
was  presented  to  the  judges  in  the  Circuit  Court,  whose  decision  is 
brought  up  by  exceptions  for  revision.  13  Johns.  Rep.  576;  Sch. 
and  Lef.  712;   1  Wendell,  415. 

After  pleading,  advantage  cannot  be  taken  of  a  variance  between 
the  writ  and  the  declaration.  12  Johns.  434.  That  which  fe  plead- 
able can  never  be  made  available  in  error.  If  pleadable  in  abatement, 
it  can  only  be  after  oyer.  Chitty's  Pleading.  The  writ  constitutes 
no  part  of  the  record.  The  case  begins  with  the  declaration.  1 
Chitty  on  Pleading,  277,  278,  279 ;  Stephens  on  Pleading,  68,  69 ; 
Duvall  v.  Craig,  2  Wheaton,  55,  4  Cond.  Rep.  45;  11  Wheaton,38& 

The  writ  should  not  have  been  introduced  into  the  record;  it  is 
no  part  of  it.     1  Chitty,  295. 
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Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 
*  1 1T51       ^k  case  depends  on  the  correction  of  an  instruction  given 
-I  *by  the  Circuit  Court  to  the  jury  at  the  trial  of  the  cause,  to 
which  instruction  the  defendant  in  that  Court  excepted. 

The  suit  was  instituted  by  the  Washington,  Alexandria,  and 
Georgetown  Steamboat  Company,  for  the  hire  of  the  steamboat 
Franklin,  during  the  absence  of  the  steamboat  Sydney,  the  parties 
having  disagreed  with  respect  to  the  time  for  which  the  contract 
was  made.  After  the  testimony  was  concluded,  the  Court  instruct- 
ed the  jury,  that  if  they  "  shall  believe,  from  the  evidence  aforesaid, 
that  the  said  defendant  did,  on  the  19th  day  of  November,  1831, 
write  to  the  said  plaintiff  the  said  paper  of  that  date,  bearing  his  sig- 
nature, and  that  the  said  plaintiff  did  accept  the  same  by  the  said  paper 
of  the  same  date,  and  that  the  said  defendant  and  plaintiff  did  respect- 
ively write  to  each  other  the  papers  bearing  date  the  5th  and  6th  of 
December,  1831,  and  that  the  said  steamboat  Sydney  did  in  fact  first 
arrive  in  the  Potomac  river,  on  the  6th  of  February,  1832,  and 
was  placed  on  the  route  to  Potomac  creek,  mentioned  in  the  said 
evidence,  on  the  7th  of  February,  1832,  that  then  the  said  plaintiff 
is  entitled  to  recover,  under  said  contract  so  proved  as  aforesaid,  at 
the  rate  of  thirty-five  dollars  per  diem,  from  the  said  20th  of  Novem- 
ber, 1831,  to  the  said  6th  of  February,  1832,  both  inclusive."  The 
defendant  excepted  to  this  instruction,  and  has  sued  forth  a  writ  of 
error  to  the  judgment,  which  was  rendered  on  the  verdict  of  the 
jury. 

The  original  writ  appears  in  the  record,  and  bears  date  the  2d  day 
of  December,  1831.  It  was  returned  executed  on  the  first  Monday 
in  December,  that  being  the  first  day  of  the  succeeding  term,  the  day 
to  which  it  was  made  returnable.  The  following  entry  was  made 
on  that  day :  "  and  the  said  William  A.  Bradley,  being  called, 
appears  in  Court  here,  by  Joseph  H.  Bradley,  his  attorney,  and 
thereupon  the  said  William  A.  Bradley,  by  his  said  attorney, 
prays,  that  the  plaintiffs  may  declare  against  him,  the  said  defend- 
ant, in  the  plea  aforesaid ;  whereupon  it  is  ruled  by  the  Court  here, 
that  the  said  plaintiffs  declare,"  &c. 

One  objection  taken  by  the  plaintiff  in  error  to  the  instruction 
given  by  the  Circuit  Court  is,  that  they  directed  the  jury  to  find 
damages  for  the  hire  of  the  steamboat  Franklin,  from  the  20th  of 
November,  1831,  to  the  6th  of  February,  1832,  whereas  the  suit  was 
instituted  bn  the  2d  of  December,  1831. 

*1161  *T*ie  counse*  f°r  *e  defendant  does  not  contend  that  the 
J  hire  of  the  Franklin  could  be  estimated  or  damages  given  to 
any  time  posterior  to  the  institution  of  the  suit,  but  he  insists  that 
the  writ  is  only  intended  to  bring  the  party  into  Court,  and  unless 
spread  on  the  record  by  pleading,  is  no  part  of  it. 

Without  entering  into  this  inquiry,  it  is  to  be  observed  in  the  pre- 
sent case,  that  the  defendant  appeared  in  the  Circuit  Court  in  De- 
cember, 1831,  and  gave  a  rule  to  declare.     These  facts  are  entered 
on  the  record  and  must  be  noticed.    This  Court,  therefore,  cannot 
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fail  to  perceive  that  the  jury  was  instructed  to  give  damages  to  a 
•  ime  long  posterior  to  the  institution  of  the  suit. 

The  judgment  is  reversed  and  the  cause  remandud,  with  direc- 
tions to  award  a  venire  facias  de  novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel ;  on  consideration  whereof,  it  is  adjudged  and  ordered  by 
this  Court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  Circuit  Court,  with  directions 
to  award  a  venire  facias  de  novo. 
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17?  to  "Charles  Dehault  Delasstjs,  Appellant,  v.  The  Uicited 

m|  Statbs- 

l(Bf  569  Missouri.    A  cliim  was  made  by  C.  D.  D.,  by  a  petition  61ed  in  the  District  Court  of  the 

—        *  United  States,  for  the  district  of  Missouri,  under  the  act  of  Congress  of  25th  May,  1824, 

1181    113  "  enabling  the  claimants  to  lands  within  the  limits  of  the  state  of  Missouri,  and  territory 

1  of  Arkansas,  to  institute  proceedings  to  try  the  validity  of  their  claims."    The  tract  of 

land  claimed  was  a  league  square,  and  was  granted  to  the  father  of  the  petitioner  by  Don 
Zenon  Trudeau,  Lieutenant-Governor  of  the  province  of  Upper  Louisiana,  on  petition  ad- 
dressed to  him  for  that  object;  the  decree  for  that  purpose  being  dated  1st  April,  1795. 
The  land  was  situated  on  a  branch  of  the  river  St  Francis,  etc.  The  decree  ordered  the 
captain-commandant  of  the  post  of  St  Genevieve  to  put  the  grantee  in  possession  of  the 
land,  which  was  done  on  the  15th  of  the  same  month.  It  was  surveyed  on  the  14th  of 
December,  1799.  The  petition  stated  that  all  the  laws  for  the  preservation  of  his  rights 
had  been  observed ;  his  father  is  dead,  and  the  title  is  vested  in  him,  and  prays  that  it  may 
be  enforced.  Regular  documents  in  support  of  the  concession  accompanied  the  petition ; 
and  among  them  a  letter  from  the  Baron  Carondelet,  Governor-General  of  Louisiana,  re- 
commended the  grant  to  be  made  by  the  Lieutenant-Governor  Trudeau,  and  stating  that 
the  object  of  the  petitioner  was  to  open  lead  mines,  and  that  he  had  contracted  with  the 
intendancy  to  deliver  a  quantity  of  lead.  After  the  concession  should  bo  made  by  the 
lieutenant-governor,  the  grantee  was  to  present  a  memorial  to  the  governor-general  to  have 
a  decree  confirming  the  same.  The  District  Court  of  Missouri  refused  to  confirm  the 
grant,  and  the  petitioner  appealed  to  this  Court  The  grant  was  confirmed,  and  the 
decree  of  the  District  Court  reversed. 

The  act  of  25th  May,  1824,  gives  the  District  Court  authority  to  hear  and  determine  all 
questions  arising  in  any  cause  brought  before  it  by  the  petition  of  any  person  claiming 
lands  within  the  state  of  Missouri,  "  by  virtue  of  any  French  or  Spanish  grant,  concession, 
warrant,  or  order  of  survey,  legally  made  or  issued  before  the  10th  day  of  March,  1804, 
by  the  proper  authorities,  to  any  person  or  persons  resident  in  the  province  of  Louisiana 
at  the  date  thereof,  and  which  was  protected  and  secured  by  the  treaty  between  the 
United  8tates  and  France  of  the  30th  of  April,  1803,  and  which  might  have  been  per- 
fected into  a  complete  title,  under  and  in  conformity  to  the  laws  and  usages  and  customs 
of  the  government  under  which  the  same  originated,  had  not  the  sovereignty  of  country 
been  transferred  to  the  United  States." 

The  stipulations  of  the  treaty  ceding  Louisiana  to  the  United  States,  affording  that  protec- 
tion or  security  to  claims  under  the  French  or  8panish  government  to  which  the  act  of 
Congress  refers,  are  in  the  first,  second,  and  third  articles.  They  extended  to  all  property 
until  Louisiana  became  a  member  of  the  Union ;  into  which  the  inhabitants  were  to  be 
incorporated  as  soon  as  possible,  "  and  admitted  to  all  the  rights,  advantages, 

*  1 1 8]  and  •  immunities  of  citizens  of  the  United  States."  The  perfect  inviolability  and 
security  of  property  is  among  these  rights. 

The  right  of  property  is  protected  and  secured  by  the  treaty,  and  no  principle  is  better  settled 
in  this  country,  than  that  an  inchoate  title  to  lands  is  property.  This  right  would  have 
been  sacred,  independent  of  the  treaty.  The  sovereign  who  acquires  an  inhabited 
country,  acquires  full  dominion  over  it ;  but  this  dominion  is  never  supposed  to  divest 
the  vested  rights  of  individuals  to  property.  The  language  of  the  treaty  ceding  Louisiana, 
excludes  any  idea  of  interfering  with  private  property. 

The  concession  to  the  petitioner  was  legally  made  by  the  proper  authorities. 

A  grant  or  concession  made  by  that  officer,  who  is  by  law  authorized  to  make  it,  carries 
with  it  prima  facie  evidence  that  it  is  within  his  powers.  No  excess  of  them,  or  departure 
from  them,  is  to  be  presumed.  He  violates  his  duty  by  such  excess,  and  is  responsible  for 
it  He  who  alleges  that  an  officer  intrusted  with  an  important  duty  has  violated  his  in- 
structions, must  show  it 

The  cases  of  the  United  States  v.  Arredondo,  6  Peters,  691 ;  Percheman  v.  The  United 
States,  7  Peters,  51 ;  The  United  8tates  v.  Clarke,  8  Peters,  436,  cited  and  approved. 

The  instructions  of  Governor  O'Reilly,  relative  to  granting  lands  in  Louisiana,  were  con- 
sidered by  the  Court,  in  8  Peters,  455.  These  regulations  were  intended  for  the  general 
government  of  subordinate  officers,  and  not  to  control  and  limit  the  power  of  the  person 
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from  whose  will  they  emanated.  The  Baron  De  Carondelet  must  be  supposed  to  have 
had  all  the  powers  which  had  been  vested  in  Don  O'Reilly,  and  a  concession  ordered  by 
him  is  as  valid  as  a  similar  concession  directed  by  Governor  O'Reilly  would  have  been. 
The  act  of  Congress  on  which  this  case  depends,  contains  no  reservation  of  lead  mines. 
It  extends  the  jurisdiction  of  the  Court  to  all  claims,  "  by  virtue  of  any  French  or 
Spanish  grant,  concession,  warrant,  or  order  of  survey  legally  made  by  the  proper  au- 
thorities." 

ON  appeal  from  the  District  Court  of  the  United  States  for  the 
Missouri  district. 

On  the  18th  of  May,  1829,  Charles  Dehault  Delassus,  legal  re- 
presentative of  Pedro  Dehault  Delassus,  under  the  authority  of  the 
act  of  Congress,  entitled,  "  an  act  enabling  the  claimants  to  lands 
within  the  limits  of  the  state  of  Missouri,  and  the  territory  of  the  Ar- 
kansas, to  institute  proceedings  to  try  the  validity  of  their  claims," 
filed  in  the  office  of  the  clerk  of  the  District  Court  of  the  United 
States  for  the  district  of  Missouri,  the  following  petition  : 

u  To  the  honourable  the  judge  of  the  District  Court  of  the  United 
States  for  the  state  of  Missouri. 

"  Respectfully  showeth  Charles  Dehault  Delassus,  of  the  county 
of  St  Louis,  state  of  Missouri,  that  on  the  3d  day  of  March,  1795, 
Don  Pedro  Dehault  Delassus  De  Luzieres,  *the  father  of  your  r#1 
petitioner, addressed  his  petition  to  Don  Zenon  Trudeau,  Lieu-  *■ 
tenant-Governor  of  the  province  of  Upper  Louisiana,  praying  that 
a  concession  or  grant  should  be  made  to  him  and  his  heirs  of  a  tract 
of  land  containing  seven  thousand  and  fifty-six  arpents,  French 
measure,  being  a  league  square.  That  said  lieutenant-governor,  in 
compliance  with  said  petition,  and  in  obedience  to  an  official  in- 
struction addressed  to  him  by  the  Governor-General  of  the  province 
of  Louisiana,  the  Baron  of  Carondelet,  did,  by  decree  bearing  date 
the  1st  day  of  April,  1795,  aforesaid,  grant  to  said  De  Luzieres,  ?nd 
his  heirs  forever,  a  tract  of  a  square  league  situated  on  a  branch  of 
the  river  St.  Francis,  called  Gaboury,  and  by  said  decree  ordered 
Francois  Vall6,  the  captain-commandant  of  the  port  of  St.  Genevieve 
to  put  the  said  De  Luzieres  forthwith  into  possession  of  said  tract 
and  also  directed  that  said  tract  should  be  surveyed  in  due  form  h; 
the  surveyor,  then  about  to  be  appointed  for  the  province  of  Upper 
Louisiana.  That  on  the  15th  day  of  April,  in  the  year  aforesaid, 
the  said  De  Luzieres  was  formally  put  into  possession  of  said  square 
league  by  said  Francois  Vall6,  in  pursuance  of  said  decree.  That  some 
time  elapsed  from  the  said  delivery  of  possession  until  the  appoint- 
ment of  a  surveyor  for  said  province  of  Upper  Louisiana,  and  by 
which  delay,  and  other  unavoidable  difficulties,  the  said  De  Luzieres 
was  prevented  from  obtaining  a  survey  of  the  said  tract  until  the 
14thday  of  December,  1799,  on  which  day  the  surveyor-general  of 
Upper  Louisiana,  Don  Antoine  Soulard,  in  pursuance  of  an  order 
to  him  specially  directed  by  the  lieutenant-governor  of  said  pro- 
vince, surveyed  said  tract  and  located  the  same  according  to  thn 
terms  of  the  above  mentioned  decree  of  concession  and  the  posse** 
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sion  delivered  as  aforesaid  to  said  De  Luzieres,  all  which  will  more 
fully  appear  by  said  original  decree  of  the  lieutenant-governor,  said 
official  instruction  of  said  governor-general,  the  certificate  of  deli- 
very of  possession  by  said  Francois  Vall6,  the  said  order  of  survey 
by  the  lieutenant-governor ;  and,  lastly,  by  the  official  return  and 
certificate  of  survey  by  the  surveyor-general,  which  certificate  bears 
date  the  5th  day  of  March,  1600,  and  which  original  documents  are 
here  brought  into  Court,  and  ready  to  be  produced  and  proved,  and 
to  which  your  petitioner  begs  leave  to  refer.  That  said  De  Lu- 
zieres, at  the  date  of  said  decree  of  concession,  and  until  his  de- 
•1201  cease>  *was  a  res*dent  of  the  province  of  Upper  Louisiana. 

J  Your  petitioner  further  showeth,  that  said  concession  and 
claim  thereunder  having  been  submitted  to  the  board  of  commis- 
sioners for  the  adjustment  of  Spanish  and  French  land  claims,  was 
rejected  on  the  ground  that  the  land  intended  in  the  said  concession 
contained  a  lead  mine,  and  on  no  other.  That  said  tract  of  a  league 
square  has  been  reserved  from  sale  in  the  public  land  office  until  a 
decision  shall  be  had  thereon  by  the  proper  tribunal,  and  that  said 
tract,  as  laid  down  on  the  general  plat  in  the  office  of  the  register, 
is  situated  and  bounded  as  follows,  viz.  beginning  in  the  south-east 
quarter  of  section  number  twenty-five,  township  number  thirty-five, 
north  of  range  number  five,  east,  at  a  post,  a  corner  of  John  Cape- 
hart's  survey,  and  runs  thence  south  eight  west,  with  Capehart's 
line,  five  chains  eighty-three  links  to  Capehart's  and  D.  Murphey's 
corner;  sixty-four  chains  sixteen  links  to  D.  and  S.  Murphey's 
corner ;  one  hundred  and  seven  chains  ninety-one  links  to  S.  Mur- 
phey  and  Coen's  corner ;  one  hundred  and  thirty -seven  chains  and 
forty-one  links  to  Coen  and  W.  Murphey's  corner;  two  hundred 
and  five  chains  and  thirty-two  links  to  the  south-west  corner  of  W. 
Murphey's  survey ;  two  hundred  and  forty-five  chains  to  a  point  in 
the  north-west  quarter  of  section  number  thirteen,in  township  number 
thirty-five,  north,  of  range  number  five,  east ;  thence  north  eighty- 
two  west  two  hundred  and  forty-five  chains  to  a  point  in  the  south* 
west  quarter  of  section  number  nine,  in  township  number  thirty- 
five,  north,  of  range  number  five,  east ;  thence  north  eight  east  two 
hundred  and  forty-five  chains,  to  a  point  in  the  south-east  quarter 
of  section  number  twenty-eight,  in  township  number  thirty-six, 
north,  of  range  number  five,  east;  thence  south  eighty-two  east  one 
hundred  and  sixty-three  chains  ninety-eighty  links  to  the  south-west 
corner  of  Joseph  Murphey's;  seventy-two  hundred  and  thirteen 
chains  and  forty-five  links  to  Joseph  Murphey's  south-east  corner, 
on  the  west  boundary  of  John  Capehart's  survey ;  thence  thirty- 
eight  west,  with  Capehart's  survey,  one  chain  and  thirty-two  links 
to  his  south-west  corner ;  thence  south  eighty-two  east,  with  Cape- 
hart's  line,  thirty-one  chains  and  fifty  links,  to  the  place  of  begin- 
ning. Your  petitioner  further  showeth,  that  said  league  square,  and 
all  claim  and  title  thereto  since  the  decease  of  said  De  Luzieres,  who 
*1211  departed  this  life,  some  years  since,  has  been  legally  vested 

J  in  your  petitioner,  and  that  no  part  of  said  tract  is  occupied 
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or  claimed  by  any  person  or  persons  adverse  to  the  claim  or  title  of 
your  petitioner.  Wherefore,  your  petitioner  prays  that  the  validity 
of  said  concession  and  claim  to  confirmation  of  said  tract  may  be 
inquired  into,  and  decided  upon  by  this  honourable  Court,  and  that 
inasmuch  as  said  concession  and  survey  might  have  been  perfected 
into  a  complete  title  under  and  in  conformity  to  the  laws,  usages, 
and  customs  of  the  government  under  which  the  same  originated, 
had  not  the  sovereignty  of  the  country  been  changed  or  transferred 
to  the  United  States,  your  petitioner  prays  that  his  title  and  claim 
be  confirmed  to  said  league  square,  located  and  bounded  as  afore- 
said. And  your  petitioner  prays  that  a  citation  be  directed  to  the 
district  attorney  of  the  United  States,  requiring  him  to  appear  and 
show  cause,  if  any  he  can,  why  the  confirmation  prayed  for  by 
your  petitioner  should  not  be  decreed  to  him.  And  your  petitioner 
will  ever  pray,  &c. 

"  Charles  Dehault  Delassus." 

The  answer  of  the  attorney  of  the  United  States  was  filed  at  the 
June  session,  1829,  of  the  District  Court,  denies  the  allegations  of 
the  petitioner,  and  requires  proof  of  the  same. 

At  the  January  session  of  the  Court,  in  1830,  the  district  judge 
made  a  decree  against  the  claim  set  forth  in  the  petition ;  and  this 
appeal  was  prosecuted  by  the  petitioner. 

The  documents  annexed  to  the  petition  were  the  following : 

a  To  Don  Zenon  Trudeau,  Lieutenant-governor  of  the  western 
part  of  Illinois,  &c. 

"  Pierre  Charles  Dehault,  knight,  lord  of  Delassus  Luzieres,  and 
knight  of  the  great  cross  of  the  royal  order  of  St.  Michael,  residing 
in  New  Bourbon,  dependency  of  the  post  of  St.  Genevieve,  has  the 
honour  to  represent,  that  when  he  was  at  the  city  of  New  Orleans, 
in  May,  1793,  he  resolved  to  come  up  in  the  Illinois  country,  on  the 
positive  assurance  given  him  by  his  lordship,  the  Baron  de  Caron- 
delet,  Governor-general  of  Louisiana,  that  he  would  order  and  au- 
thorize you  to  grant  him  a  tract  of  land  for  the  exclusive  explora- 
tion of  lead  mines,  and  of  a  sufficient  and  convenient  extent  for  said 
exploration,  provided  *it  should  not  be  formerly  granted  to  r*122 
another ;  which  warranty  and  assurances  of  the  government  *■ 
are  to  be  found  formally  expressed  in  a  letter  here  subjoined,  and 
directed  to  your  petitioner  by  the  said  baron,  under  the  date  of 
May  8th,  1793,  and  which  you  have  been  pleased  to  assure  me  was 
exactly  conformable  to  the  official  letter  you  received  on  that  sub- 
ject from  the  governor-general.  The  long  and  cruel  disease  which 
your  petitioner  experienced  on  his  arrival  in  Illinois,  in  August, 
1793,  the  hostile  threats  of  an  invasion  on  the  part  of  the  French 
against  the  country  some  short  time  after,  the  orders  you  gave  to  the 
inhabitants  not  to  go  to  any  distance  from  their  post,  and  the  care 
and  trouble  which,  to  your  knowledge,  I  have  taken  in  that  time  to 
countenance  the  wise  and  efficacious  means  you  have  taken  so  suc- 
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ressfully  in  putting  the  posts  of  Illinois  in  a  state  of  defence,  in  case 
of  an  attack,  of  which  care,  endeavour,  and  zeal  on  my  part,  his 
lordship,  Luis  de  la  Casas,  Captain-General  of  Havana,  being  in- 
formed, I  received  from  him  a  letter,  bearing  date  May  20th,  1794, 
by  which  he  gives  me  the  most  honourable  evidence  of  his  satisfac- 
tion, as  appears  by  copy  of  said  letter  here  subjoined.  That  the 
occurrence  of  several  circumstances  hindered  your  petitioner  to 
make  a  search  of  a  tract  of  land  containing  lead  mineral ;  he  now, 
with  the  assistance  of  his  children  and  son-in-law,  and  persons  ac- 
quainted with  the  country,  visited  a  place  situated  on  one  of  the 
branches  of  the  river  St.  Francois,  called  Gaboury,  in  the  district  of 
St.  Genevieve,  and  about  twelve  leagues  from  this  post,  which  has 
not  been  yet  granted,  makes  part  of  the  king's  domain,  and  where 
it  is  ascertained  some  mineral  had  been  anciently  dug,  besides  the 
external  and  internal  appearance,  according  to  the  mineralogical 
principles,  indicates  that  the  spot  contains  lead  mineral ;  therefore, 
your  petitioner  has  resolved  to  try  in  that  place  a  general  explora- 
tion of  lead  mine ;  he  is  so  much  induced  to  prosecute  such  an  un- 
dertaking that  he  expects  the  arrival  of  his  eldest  son,  now  emi- 
grated to  Germany,  who  is  well  learned  in  mineralogy,  having 
studied  it  particularly,  and  having  been  engaged  in  a  similar  branch 
in  Europe  with  your  petitioner,  and  will  be  very  useful  in  exploring 
and  conducting  the  one  now  solicited.  Your  petitioner  flatters  him- 
self that  you  will  not  refuse  to  give  this  concession  the  extent  of  a 
league  square,  in  order  to  secure  the  necessary  fuel  for  the  melting 
*1231  °^  *t*ie  m^nera^>  aQd  other  necessaries;  under  these  consi- 
-J  derations  your  petitioner  humbly  prays  you,  sir,  that  in  con- 
formity to  the  intentions  of  the  government  manifested  in  the  sub- 
joined letters,  of  which  you  have  been  notified  by  the  governor- 
general  himself,  you  have  been  pleased  to  grant  for  himself,  his  heirs 
and  assigns  in  full  property,  the  concession  of  a  league  square  of 
land  situated  on  said  branch  of  river  St.  Francois,  called  Gaboury, 
in  the  district  of  St.  Genevieve,  with  the  exclusive  right  to  explore 
the  lead  mines  in  the  same,  to  cultivate  and  raise  cattle  on  the  said 
land  if  necessary ;  in  so  doing  your  petitioner  will  ever  pray,  &c 

"Delassus  djb  Luziebes. 
"New  Bourbon,  March  3d,  1795. 

"St.  Genevieve,  Illinois,  March  10/A,  1795. 
"  We,  the  commandant  of  said  post,  do  inform  the  lieutenant- 
governor,  that  the  concession  demanded  in  the  within  petition,  is 
part  of  the  king's  domain,  and  has  not  been  granted  to  anybody, 
and  that  its  extent  fixed  to  a  league  square,  is  indispensable  and 
necessary  to  secure  the  timber  for  melting  of  mineral  and  other 
necessary  supply.  "  Francois  Valle. 

"  To  Zenon  Trudeau. 

"  The  knight  Don  Pierre  Dehault  Delassus,  has  entered  into  con- 
tract with  this  intendancy,  to  deliver  yearly,  during  the  term  of  five 
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years,  thirty  thousand  pounds  of  lead  in  balls  or  bars.  In  order  that 
he  may  comply  with  his  contract,  your  worship  will  put  him  in  pos- 
session of  the  land  he  may  solicit,  for  the  exploration,  benefit,  and 
enjoyment  of  the  mines ;  for  which  purpose  he  is  to  present  a  memo- 
rial directed  to  me,  and  which  your  worship  will  transmit,  that  I 
may  give  him  the  corresponding  decree  of  concession,  being  under- 
stood, in  the  mean  time,  your  worship  will  put  him  in  possession. 
God  preserve  your  worship  many  years. 

"El  Baron  be  Carondelet. 
"New  Orleans,  May  1th,  1793. 

"  To  Mr.  Dehault  Delassus. 

"  I  send  you  back  the  primitive  titles  of  the  concession  granted 
*Mr.  Francois  Vall6,  of  St  Genevieve,  who  transferred  to  r*124 
Mr.  Dodge  one  moiety  of  which ;  this  last  ceded  to  Mr.  Tar-  L 
diveau,  who  made  a  gift  of  it  to  your  brother,  with  the  approbation 
and  advice  you  desired.  By  this  opportunity  I  write  to  Mr.  Zenon 
Trudeau  to  grant  you  the  land  where  you  will  have  made  a  dis- 
covery of  lead  mines,  with  adjacent  lands  of  sufficient  extent  for 
their  exploration :  provided,  nevertheless,  that  it  should  not  be  con- 
ceded to  another. 

"  Your  son-in-law  and  your  sons,  shall  have  also,  as  you  desire, 
a  plantation  in  any  place  they  will  select  in  Illinois,  of  an  extent 
proportionate  to  the  establishment  and  improvement  they  propose 
to  make. 

"  This  is  my  answer  to  your  letter  No.  3.  God  have  you  in  his 
holy  keeping.  "  El  Baron  de  Carondelet. 

"New  Orleans,  May  8th,  1793. 

"  Sir  Don  Peter  Dehault  Delassus  de  Luzieres. 

"  The  Baron  de  Carondelet,  governor-general  of  this  province,  has 
manifested  to  me,  in  his  letter  of  the  27th  of  February  last,  the  zeal 
and  activity  with  which  your  lordship  (although  labouring  under  a 
weak  state  of  health)  has  manifested  in  exciting  the  inhabitants  and 
Indians  to  join  in  the  common  defence  of  those  settlements,  and  more 
particularly  the  post  under  your  command.  I  do  hope  that  your 
worship  will  continue  with  the  same  efficaciousness  in  similar  cir- 
cumstances, and  give  me  an  opportunity  to  reward  your  worship. 
God  preserve  your  worship  many  years. 

"Luis  de  la  Casas. 

"Havannah,  May  20th,  1794. 

"St.  Louis,  Illinois,  Jfpril  1st,  1795. 
"  Decree.  Having  read  the  present  petition,  the  subjoined  of  the 
Baron  De  Carondelet,  directed  to  the  petitioner,  under  the  date  of 
May,  1793,  also  the  official  letter  to  us  directed  by  said  governor- 
general,  authorizing,  and  giving  us  order  to  grant  the  petitioner  a 
concession  in  the  spot  selected  by  him,  and  of  a  sufficient  extent  to 
explore  exclusively  the  lead  mines  in  the  same ;  also  the  above  in- 
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formation  of  the  commandant  of  St.  Genevieve,  by  which  he  testifies 

*1251  l^at  l^e  'an<*  Pet^0Qe<^  f°r  *s  *^n  l^e  king's  domain,  and  that 
-I  it  is  indispensable  that  the  quantity  should  be  a  league  square ; 
we,  the  lieutenant-governor,  in  conformity  with  said  orders  and  in- 
tentions of  the  government,  have  granted,  and  do  grant  unto  the 
petitioner,  and  to  his  heirs  and  assigns,  in  fee,  the  concession  de- 
manded, situate  on  a  branch  of  the  river  St.  Francois,  called  the 
Gaboury,  in  the  place  selected  by  him,  the  extent  of  which  shall  be 
a  league  square,  to  the  end  that  he  may  explore  exclusively  the  lead 
mines  belonging  to  the  same,  and,  if  necessary,  to  cultivate  and  raise 
cattle,  hereby  commanding  Don  Francois  Vallfe,  captain  and  com- 
mandant of  St.  Genevieve,  in  whose  district  the  land  is  situated,  to 
put  the  petitioner  in  possession  thereof,  the  regular  survey  of  which 
will  be  done  as  soon  as  a  surveyor  will  be  appointed  and  commis- 
sioned for  the  Upper  Louisiana.  "  Zenon  Trudeau. 

"St.  Genevieve,  Illinois,  dpril  1 5th,  1795. 
"  We,  Don  Francois  Valte,  captain-commandant,  civil  and  mili- 
tary, of  the  post  of  St.  Genevieve,  in  compliance  with  the  foregoing 
decree  of  Don  Zenon  Trudeau,  lieutenant-governor  of  the  western 
part  of  Illinois,  bearing  date  the  1st  instant,  have  this  day,  the  15th 
of  the  same  month,  put  the  knight  Peter  Delassus  De  Luzieres  in 
possession  of  a  league  square  of  land,  situated  on  a  branch  of  the 
river  St.  Francois,  called  Gaboury,  as  granted  to  him  by  the  afore- 
said decree,  conformably  to  orders,  and  with  the  approbation  of  his 
lordship,  the  governor-general  of  this  province.  The  said  conces- 
sion, in  future,  to  be  regularly  surveyed  by  the  king's  surveyor,  who 
is  soon  to  be  named  and  appointed  for  this  upper  colony. 

"  Francois  Valle. 

"  To  Don  Charles  Dehault  Delassus,  colonel  of  the  royal  armies, 
and  Lieutenant-Governor  of  Upper  Louisiana. 

"  Humbly  petition  Peter  Charles  Dehault  Delassus  De  Luzieres, 
knight,  &c,  residing  in  New  Bourbon,  and  has  the  honour  to  repre- 
sent, that  in  conformity  to  orders  of  the  governor  of  this  province, 
your  predecessor,  Don  Zenon  Trudeau,  did  grant  to  your  petitioner 
*1261  a  concess^011  °f  a  league  square  of  land,  situate  *on  a  branch 
-*  of  the  river  St.  Francois,  called  Gaboury,  with  the  exclusive 
right  to  explore  the  lead  mines  on  the  same,  as  appears  by  his  decree 
bearing  date  April  1st,  1795,  of  which  concession  and  land  your 
petitioner  was  put  in  possession  by  Don  Francois  Vall6,  captain 
commandant  of  the  post  of  St.  Genevieve,  in  whose  district  the  land 
is  situated,  as  appears  by  his  act  bearing  date  the  15th  day  of  April 
of  said  year ;  and  whereas  it  is  mentioned  in  said  decree  of  Don 
Zenon  Trudeau,  that  said  concession  will  be  regularly  surveyed  by 
the  surveyor  who  has  to  be  appointed  by  the  government  for  Upper 
Louisiana ;  and  whereas  Don  Antoine  Soulard  has  been  commis- 
sioned and  appointed  as  such  surveyor :  therefore,  under  these  con- 
siderations, your  petitioner  requests  you,  sir,  that  after  mature 
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consideration  of  the  instruments  here  submitted,  relating  to  said 
concession,  you  be  pleased  to  give  the  necessary  orders  to  Don 
Antoine  Soulard,  surveyor  of  Upper  Louisiana,  to  proceed  without 
delay  to  the  regular  survey  of  said  concession  of  a  league  square, 
on  the  said  branch  of  the  river  St.  Francois,  called  Gaboury,  to 
explore  exclusively  to  any  other,  the  land,  &c,  and  of  which  land 
he  has  been  already  put  in  possession  by  the  commandant  of  St. 
Genevieve,  and  has  already  begun  the  exploration ;  he  hopes  to 
obtain  his  demand,  inasmuch  as  he  did  not  hurry  the  surveyor,  in 
order  to  give  him  the  necessary  time  to  attend  to  the  surveying  of 
concessions  belonging  to  other  inhabitants,  who  wished  to  have  their 
surveys  quickly  executed.     In  so  doing,  you  will  do  justice. 

"Pierre  Delassus  de  Luzieres. 
"New  Bourbon,  November  25th,  1799. 

"By  virtue  of  the  contents  of  the  above  memorial  and  the  accom- 

1>anying  documents,  and  also  from  what  it  appears  by  the  official 
etter  of  the  baron  De  Carondelet,  late  governor  of  these  provinces, 
bearing  date  the  7th  and  8th  of  May,  1793,  on  file  in  these  archives, 
"The  surveyor,  Don  Antoine  Soulard,  will  survey  the  league 
square  of  land  which  was  granted  to  the  party  interested  by  the 
decree  of  my  predecessor,  the  lieutenant-governor,  Don  Zenon  Tru- 
deau,  dated  1st  April,  1794,  conformably  to  orders  of  his  lordship, 
the  governor;  and  of  which  land  he  has  been  put  in  possession,  as 
appears  by  decree  of  Francois  Valle,  commandant  *of  St.  r»127 
Genevieve,  bearing  date  April  15th,  of  the  year  last  men-  *- 
tioned,  to  be  hereafter  surveyed  by  the  surveyor  of  this  upper 
Louisiana,  when  appointed  and  commissioned. 

"Charles  Dehault  Delassus. 
"St.  Louis,  November  29th,  1799." 

On  the  6th  of  March,  1800,  Anthony  Soulard,  principal  deputy 
surveyor  of  Upper  Louisiana,  certified  that  on  the  14th  of  December, 
1799,  he  made  a  survey  and  return  of  the  land  claimed  by  the  peti- 
tioner, in  virtue  of  the  decree  of  the  29th  of  November,  1799. 

The  case  was  argued  by  Mr.  White,  for  the  appellant ;  and  by 
the  Attorney-General,  for  the  United  States. 

Mr.  White,  for  the  appellants,  contended : 

1.  That  the  grant  to  Don  Pedro  Dehault  De  Luzieres,  was  a  valid 
Spanish  concession,  made  in  obedience  to  the  orders  of  the  superior 
officers  of  the  crown  of  Spain,  and  in  conformity  with  the  laws  of 
Spain. 

2.  That  it  is  a  claim  protected  by  the  treaty,  and  entitled  to  con- 
firmation under  the  treaty  and  laws  of  the  United  States. 

Mr.  Butler,  Attorney-General.  The  object  of  the  argument  on 
the  part  of  the  United  States  in  this  case,  will  be  rather  to  lay  before 
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Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 
*  1 1"51       ^is  case  depends  on  the  correction  of  an  instruction  given 
J  *by  the  Circuit  Court  to  the  jury  at  the  trial  of  the  cause,  to 
which  instruction  the  defendant  in  that  Court  excepted. 

The  suit  was  instituted  by  the  Washington,  Alexandria,  and 
Georgetown  Steamboat  Company,  for  the  hire  of  the  steamboat 
Franklin,  during  the  absence  of  the  steamboat  Sydney,  the  parties 
having  disagreed  with  respect  to  the  time  for  which  the  contract 
was  made.  After  the  testimony  was  concluded,  the  Court  instruct- 
ed the  jury,  that  if  they  "shall  believe,  from  the  evidence  aforesaid, 
that  the  said  defendant  did,  on  the  19th  day  of  November,  1831, 
write  to  the  said  plaintiff  the  said  paper  of  that  date,  bearing  his  sig- 
nature, and  that  the  said  plaintiff  did  accept  the  same  by  the  said  paper 
of  the  same  date,  and  that  the  said  defendant  and  plaintiff  did  respect- 
ively write  to  each  other  the  papers  bearing  date  the  5th  and  6th  of 
December,  1831,  and  that  the  said  steamboat  Sydney  did  in  fact  first 
arrive  in  the  Potomac  river,  on  the  6th  of  February,  1832,  and 
was  placed  on  the  route  to  Potomac  creek,  mentioned  in  the  said 
evidence,  on  the  7th  of  February,  1832,  that  then  the  said  plaintiff 
is  entitled  to  recover,  under  said  contract  so  proved  as  aforesaid,  at 
the  rate  of  thirty-five  dollars  per  diem,  from  the  said  20th  of  Novem- 
ber, 1831,  to  the  said  6th  of  February,  1832,  both  inclusive."  The 
defendant  excepted  to  this  instruction,  and  has  sued  forth  a  writ  of 
error  to  the  judgment,  which  was  rendered  on  the  verdict  of  the 
jury. 

The  original  writ  appears  in  the  record,  and  bears  date  the  2d  day 
of  December,  1831.  It  was  returned  executed  on  the  first  Monday 
in  December,  that  being  the  first  day  of  the  succeeding  term,  the  day 
to  which  it  was  made  returnable.  The  following  entry  was  made 
on  that  day :  "  and  the  said  William  A.  Bradley,  being  called, 
appears  in  Court  here,  by  Joseph  H.  Bradley,  his  attorney,  and 
thereupon  the  said  William  A.  Bradley,  by  his  said  attorney, 
prays,  that  the  plaintiffs  may  declare  against  him,  the  said  defend- 
ant, in  the  plea  aforesaid ;  whereupon  it  is  ruled  by  the  Court  here, 
that  the  said  plaintiffs  declare,"  &c. 

One  objection  taken  by  the  plaintiff  in  error  to  the  instruction 
given  by  the  Circuit  Court  is,  that  they  directed  the  jury  to  find 
damages  for  the  hire  of  the  steamboat  Franklin,  from  the  20th  of 
November,  1831,  to  the  6th  of  February,  1832,  whereas  the  suit  was 
instituted  cfn  the  2d  of  December,  1831. 

*116l  *The  counsel  for  the  defendant  does  not  contend  that  the 
-1  hire  of  the  Franklin  could  be  estimated  or  damages  given  to 
any  time  posterior  to  the  institution  of  the  suit,  but  he  insists  that 
the  writ  is  only  intended  to  bring  the  party  into  Court,  and  unless 
spread  on  the  record  by  pleading,  is  no  part  of  it. 

Without  entering  into  this  inquiry,  it  is  to  be  observed  in  the  pre- 
sent case,  that  the  defendant  appeared  in  the  Circuit  Court  in  De- 
cember, 1831,  and  gave  a  rule  to  declare.     These  facts  are  entered 
on  the  record  and  must  be  noticed.    This  Court,  therefore,  cannot 
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fail  to  perceive  that  the  jury  was  instructed  to  give  damages  to  a 
•ime  long  posterior  to  the  institution  of  the  suit. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  award  a  venire  facias  de  novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Co- 
lumbia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel ;  on  consideration  whereof,  it  is  adjudged  and  ordered  by 
this  Court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  atid  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  Circuit  Court,  with  directions 
to  award  a  venire  facias  de  novo. 
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•Charles  Dehault  Delasstjs,  Appellant,  v.  The  United 

States. 

Missouri.  A  claim  was  made  by  G.  D.  D.,  by  a  petition  filed  in  the  District  Court  of  the 
United  States,  for  the  district  of  Missouri,  under  the  act  of  Congress  of  25th  May,  1824, 
"  enabling  the  claimants  to  lands  within  the  limits  of  the  state  of  Missouri,  and  territory 
of  Arkansas,  to  institute  proceedings  to  try  the  validity  of  their  claims."  The  tract  of 
land  claimed  was  a  league  square,  and  was  granted  to  the  father  of  the  petitioner  by  Don 
Zenon  Trudeau,  Lieutenant-Governor  of  the  province  of  Upper  Louisiana,  on  petition  ad- 
dressed to  him  for  that  object;  the  decree  for  that  purpose  being  dated  1st  April,  1795. 
The  land  was  situated  on  a  branch  of  the  river  St.  Francis,  &a  The  decree  ordered  the 
captain-commandant  of  the  post  of  St  Genevieve  to  put  the  grantee  in  possession  of  the 
land,  which  was  done  on  the  15th  of  the  same  month*  It  was  surveyed  on  the  14th  of 
December,  1799.  The  petition  stated  that  all  the  laws  for  the  preservation  of  his  rights 
had  been  observed ;  his  father  is  dead,  and  the  title  is  vested  in  him,  and  prays  that  it  may 
be  enforced.  Regular  documents  in  support  of  the  concession  accompanied  the  petition ; 
and  among  them  a  letter  from  the  Baron  Carondelet,  Governor-General  of  Louisiana,  re- 
commended the  grant  to  be  made  by  the  Lieutenant-Governor  Trudeau,  and  stating  that 
the  object  of  the  petitioner  was  to  open  lead  mines,  and  that  he  had  contracted  with  the 
intendancy  to  deliver  a  quantity  of  lead.  After  the  concession  should  bo  made  by  the 
lieutenant-governor,  the  grantee  was  to  present  a  memorial  to  the  governor-general  to  have 
a  decree  confirming  the  same.  The  District  Court  of  Missouri  refused  to  confirm  the 
grant,  and  the  petitioner  appealed  to  this  Court  The  grant  was  confirmed,  and  the 
decree  of  the  District  Court  reversed. 

The  act  of  25th  May,  1824,  gives  the  District  Court  authority  to  hear  and  determine  all 
questions  arising  in  any  cause  brought  before  it  by  the  petition  of  any  person  claiming 
lands  within  the  state  of  Missouri,  "  by  virtue  of  any  French  or  Spanish  grant,  concession, 
warrant,  or  order  of  survey,  legally  made  or  issued  before  the  10th  day  of  March,  1804, 
by  the  proper  authorities,  to  any  person  or  persons  resident  in  the  province  of  Louisiana 
at  the  date  thereof,  and  which  was  protected  and  secured  by  the  treaty  between  the 
United  States  and  France  of  the  30th  of  April,  1803,  and  which  might  have  been  per- 
fected into  a  complete  title,  under  and  in  conformity  to  the  laws  and  usages  and  customs 
of  the  government  under  which  the  same  originated,  had  not  the  sovereignty  of  country 
been  transferred  to  the  United  States." 

The  stipulations  of  the  treaty  ceding  Louisiana  to  the  United  8tates,  affording  that  protec- 
tion or  security  to  claims  under  the  French  or  Spanish  government  to  which  the  act  of 
Congress  refers,  are  in  the  first,  second,  and  third  articles.  They  extended  to  all  property 
until  Louisiana  became  a  member  of  the  Union ;  into  which  the  inhabitants  were  to  be 
incorporated  as  soon  as  possible,  "  and  admitted  to  all  the  rights,  advantages, 

*  1 1 8]  and  •  immunities  of  citizens  of  the  United  States.'*  The  perfect  inviolability  and 
security  of  property  is  among  these  rights. 

The  right  of  property  is  protected  and  secured  by  the  treaty,  and  no  principle  is  better  settled 
in  this  country,  than  that  an  inchoate  title  to  lands  is  property.  This  right  would  have 
been  sacred,  independent  of  the  treaty.  The  sovereign  who  acquires  an  inhabited 
country,  acquires  full  dominion  over  it ;  but  this  dominion  is  never  supposed  to  divest 
the  vested  rights  of  individuals  to  property.  The  language  of  the  treaty  ceding  Louisiana, 
excludes  any  idea  of  interfering  with  private  property. 

The  concession  to  the  petitioner  was  legally  made  by  the  proper  authorities. 

A  grant  or  concession  made  by  that  officer,  who  is  by  law  authorized  to  make  it,  carries 
with  it  prima  facie  evidence  that  it  is  within  his  powers.  No  excess  of  them,  or  departure 
from  them,  is  to  be  presumed.  He  violates  his  duty  by  such  excess,  and  is  responsible  for 
it  He  who  alleges  that  an  officer  intrusted  with  an  important  duty  has  violated  his  in- 
structions, must  show  it 

The  cases  of  the  United  States  v.  Arredondo,  6  Peters,  691 ;  Percheman  v.  The  United 
8tates,  7  Peters,  51 ;  The  United  States  v.  Clarke,  8  Peters,  436,  cited  and  approved. 

The  instructions  of  Governor  O'Reilly,  relative  to  granting  lands  in  Louisiana,  were  con- 
sidered by  the  Court,  in  8  Peters,  455.  These  regulations  were  intended  for  the  general 
government  of  subordinate  officers,  and  not  to  control  and  limit  the  power  of  the  person 
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from  whose  will  they  emanated.  The  Baron  De  Carondelet  most  be  supposed  to  have 
had  all  the  powers  which  had  been  vested  in  Don  O'Reilly,  and  a  concession  ordered  by 
him  is  as  valid  as  a  similar  concession  directed  by  Governor  O'Reilly  would  have  been. 
The  act  of  Congress  on  which  this  case  depends,  contains  no  reservation  of  lead  mines. 
It  extends  the  jurisdiction  of  the  Court  to  ail  claims,  "by  virtue  of  any  French  or 
Spanish  grant,  concession,  warrant,  or  order  of  survey  legally  made  by  the  proper  au- 
thorities." 

ON  appeal  from  the  District  Court  of  the  United  States  for  the 
Missouri  district. 

On  the  18th  of  May,  1829,  Charles  Dehault  Delassus,  legal  re- 
presentative of  Pedro  Dehault  Delassus,  under  the  authority  of  the 
act  of  Congress,  entitled,  "  an  act  enabling  the  claimants  to  lands 
within  the  limits  of  the  state  of  Missouri,  and  the  territory  of  the  Ar- 
kansas, to  institute  proceedings  to  try  the  validity  of  their  claims," 
filed  in  the  office  of  the  clerk  of  the  District  Court  of  the  United 
States  for  the  district  of  Missouri,  the  following  petition : 

"  To  the  honourable  the  judge  of  the  District  Court  of  the  United 
States  for  the  state  of  Missouri. 

"  Respectfully  showeth  Charles  Dehault  Delassus,  of  the  county 
of  St  Louis,  state  of  Missouri,  that  on  the  3d  day  of  March,  1795, 
Don  Pedro  Dehault  Delassus  De  Luzieres,  *the  father  of  your  r#1 
petitioner, addressed  his  petition  to  Don  Zenon  Trudeau,  Lieu-  *- 
tenant-Governor  of  the  province  of  Upper  Louisiana,  praying  that 
a  concession  or  grant  should  be  made  to  him  and  his  heirs  of  a  tract 
of  land  containing  seven  thousand  and  fifty-six  arpents,  French 
measure,  being  a  league  square.  That  said  lieutenant-governor,  in 
compliance  with  said  petition,  and  in  obedience  to  an  official  in- 
struction addressed  to  him  by  the  Governor-General  of  the  province 
of  Louisiana,  the  Baron  of  Carondelet,  did,  by  decree  bearing  date 
the  1st  day  of  April,  1795,  aforesaid,  grant  to  said  De  Luzieres,  $nd 
his  heirs  forever,  a  tract  of  a  square  league  situated  on  a  branch  of 
the  river  SL  Francis,  called  Gaboury,  and  by  said  decree  ordered 
Francois  Vall6,  the  captain-commandant  of  the  port  of  St.  Genevieve 
to  put  the  said  De  Luzieres  forthwith  into  possession  of  said  tract 
and  also  directed  that  said  tract  should  be  surveyed  in  due  form  h; 
the  surveyor,  then  about  to  be  appointed  for  the  province  of  Upper 
Louisiana.  That  on  the  15th  day  of  April,  in  the  year  aforesaid, 
the  said  De  Luzieres  was  formally  put  into  possession  of  said  square 
league  by  said  Francois  Vall6,  in  pursuance  of  said  decree.  That  some 
time  elapsed  from  the  said  delivery  of  possession  until  the  appoint- 
ment of  a  surveyor  for  said  province  of  Upper  Louisiana,  and  by 
which  delay,  and  other  unavoidable  difficulties,  the  said  De  Luzieres 
was  prevented  from  obtaining  a  survey  of  the  said  tract  until  the 
14th  day  of  December,  1799,  on  which  day  the  surveyor-general  of 
Upper  Louisiana,  Don  Antoine  Soulard,  in  pursuance  of  an  order 
to  him  specially  directed  by  the  lieutenant-governor  of  said  pro- 
vince, surveyed  said  tract  and  located  the  same  according  to  tho 
terms  of  the  above  mentioned  decree  of  concession  and  the  posse*. 
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In  the  first  article  of  the  treaty  referred  to,  the  consul  of  the 
French  Republic  ceded  to  the  United  States,  in  full  sovereignty,  the 
province  of  Louisiana,  with  all  its  rights  and  appurtenances.  The 
second  article  declares,  that  in  this  cession  "are  included  the  ad 
jacent  islands  belonging  to  Louisiana,  all  public  lots  and  squares, 
vacant  lands,  and  all  public  buildings,  fortifications,  barracks,  and 
other  edifices,  which  are  not  private  property."  The  third  article 
stipulates,  "  that  the  inhabitants  of  the  ceded  territory  shall  be  in- 
corporated in  the  union  of  the  United  States,  and  admitted  as  soon 
as  possible,  according  to  the  principle  of  the  federal  constitution,  to 
the  enjoyment  of  all  the  rights,  advantages,  and  immunities  of  citizens 
of  the  United  States ;  and  in  the  mean  time  they  shall  be  maintained 
and  protected  in  the  free  enjoyment  of  their  liberty,  property,  and 
the  religion  which  they  profess." 

These  are  the  stipulations  which  afford  that  protection  or  security 
to  claims  to  land  under  the  French  or  Spanish  government,  to  which 
the  act  of  Congress  refers.  They  extend  to  all  property  until  Loui- 
siana shall  become  a  member  of  the  Union ;  into  which  the  inha- 
bitants are  to  be  incorporated  as  soon  as  possible,  "  and  admitted  to 
all  the  rights,  advantages,  and  immunities  of  citizens  of  the  United 
States/'  That  the  perfect  inviolability  and  security  of  property  is 
among  these  rights,  all  will  assert  and  maintain. 

The  right  of  property,  then,  is  protected  and  secured  by  the  treaty; 
and  no  principle  is  better  settled  in  this  country,  than  that  an  inchoate 
title  to  lands  is  property. 

Independent  of  treaty  stipulation,  this  right  would  be  held  sacred. 
The  sovereign  who  acquires  an  inhabited  territory,  acquires  full 
dominion  over  it;  but  this  dominion  is  never  supposed  to  divest  the 
vested  rights  of  individuals  to  property.  The  language  of  the  treaty 
ceding  Louisiana  excludes  every  idea  of  interfering  with  private 
property ;  of  transferring  lands  which  had  been  severed  from  the 
royal  domain.  The  people  change  their  sovereign.  Their  right  to 
property  remains  unaffected  by  this  change. 

*1341  ^e  *n(lu'ry  t*len  **9  whether  this  concession  "was  legally 
J  *made  by  the  proper  authorities ;"  "  and  might  have  beeu 
perfected  into  a  complete  title,  under  and  in  conformity  to  the  laws, 
usages  and  customs  of  the  government  under  which  the  same  origin- 
ated, had  not  the  sovereignty  of  the  country  been  transferred  to  the 
United  States." 

The  concession  was  made  in  regular  form  on  the  1st  of  April, 
1795,  by  Zenon  Trudeau,  lieutenant-governor  of  the  western  part 
of  Illinois,  in  which  the  land  lay,  by  special  order  of  the  Baron  De 
Carondelet,  governor-general  of  the  province ;  given  in  consequence 
of  a  contract  entered  into  by  De  Luzieres  with  the  government  for 
the  supply  of  lead. 

By  the  royal  order  of  1774,  the  power  of  granting  lands,  which 

had  been  vested  in  the  intendants  by  an  order  of  1768,  was  revested 

in  the  civil  and  military  governors  of  provinces,  who  retained  it  till 

1798.    White's  Compilation,  218.    In  the  execution  of  this  power, 
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the  lieutenant-governors  or  commandants  of  posts,  as  is  fully  shown 
by  the  proceedings  before  the  various  tribunals  appointed  under 
the  authority  of  the  United  States,  were  employed  to  make  the 
original  concession  and  order  of  survey,  and  to  put  the  grantee  into 
possession.  In  1795,  then,  when  these  acts  were  performed  by  the 
lieutenant-governor,  under  the  authority  and  by  the  special  order 
of  the  governor-general,  those  officers  were  "  the  proper  authorities ;" 
and  had  full  power  to  make  the  concession,  -and  to  perfect  it  by  a 
complete  title.  Who  can  doubt  that  it  would  have  been  so  perfected, 
"  in  conformity  to  the  laws,  usages,  and  customs  of  the  Spanish 
government,  had  not  the  sovereignty  of  the  country  been  transferred 
to  the  United  States?" 

A  grant  or  a  concession  made  by  that  officer,  who  is  by  law 
authorized  to  make  it,  carries  with  it  prima  facie  evidence  that  it  is 
within  his  power.  No  excess  of  them,  or  departure  from  them,  is 
to  be  presumed.  He  violates  his  duty  by  such  excess,  and  is  re- 
sponsible for  it.  He  who  alleges  that  an  officer  intrusted  with  an 
important  duty  has  violated  his  instructions,  must  show  it. 

This  subject  was  fully  discussed  in  The  United  States  v.  Arre- 
dondo,  6  Peters,  691 ;  Percheman  v.  The  United  States,  7  Peters, 
51 ;  and  The  United  States  v.  Clarke,  8  Peters,  436.  It  is  unneces- 
sary to  repeat  the  arguments  contained  in  the  opinions  given  by  the 
Court  in  those  cases. 

*The  concession  is  unconditional;  the  land  was  regularly  «..  ' 
surveyed,  and  the  party  put  into  possession.  L 

The  objection  made  to  this  plain  title  is,  that  the  concession  is 
not  made  in  pursuance  of  the  regulations  of  O'Reilly. 

This  objection  was  considered  in  the  cases  heretofore  decided  by 
this  Court,  and  especially  in  8  Peters,  455.  It  is  apparent  that 
those  regulations  were  intended  for  the  general  government  of  sub- 
ordinate officers ;  not  to  control  and  limit  the  power  of  the  person 
from  whose  will  they  emanated.  The  Baron  De  Carondelet,  we 
must  suppose,  possessed  all  the  powers  which  had  been  vested  in 
Don  O'Reilly ;  and  a  concession  ordered  by  him  is  as  valid  as  a 
similar  concession  directed  by  Governor  O'Reilly  would  have  been. 
Had  Governor  O'Reilly  made  such  a  grant,  could  it  have  been 
alleged  that  he  had  disabled  himself  by  his  instructions  for  the 
regulation  of  the  conduct  of  his  subordinate  officers;  instructions 
which  the  power  that  created  must  have  been  capable  of  varying 
or  annulling;  from  exercising  the  power  vested  in  him  by  the 
crown  ? 

The  lead  mine  has  been  mentioned.  But  the  act  of  Congress,  on 
which  this  case  depends,  contains  no  reservation  of  the  lead  mines. 
It  extends  the  jurisdiction  of  the  Court  to  all  claims,  "by  virtue  of 
any  French  or  Spanish  grant,  concession,  warrant,  or  order  of  sur- 
vey," legally  made  by  the  proper  authorities,  &c.  This  is  such  a 
concession. 

The  Court  is  of  opinion  that  the  claim  of  the  appellant  is  valid, 
and  ought  to  be  confirmed.    The  decree  of  the  District  Court  is 
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reversed  and  annulled;  and  this  Court,  proceeding  to  pronounce 
such  decree  as  the  District  Court  ought  to  have  given,  doth  declare 
the  claim  of  the  petitioners  to  be  valid ;  and  doth  confirm  their  title 
to  the  tract  of  land  in  their  petition  mentioned,  according  to  the 
boundaries  thereof,  as  described  in  the  survey  made  by  Antonio 
Soulard,  principal  deputy-surveyor  of  Upper  Louisiana,  on  the  14th 
day  of  December,  1799,  and  his  certificate  of  the  said- survey,  dated 
the  5th  of  March,  1800,  and  appearing  in  the  record  of  the  proceed- 
ings of  this  cause. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States,  for  the  district 
136*1  *°^  Missouri,  and  was  argued  by  counsel ;  on  consideration 
J  whereof,  this  Court  is  of  opinion  that  the  claim  of  the  ap- 
pellant is  valid,  and  ought  to  be  confirmed.  Whereupon,  it  is 
ordered,  adjudged,  and  decreed  by  this  Court,  that  the  decree  of 
the  said  District  Court  in  this  cause  be,  and  the  same  is  hereby,  re- 
versed and  annulled ;  and  this  Court,  proceeding  to  pronounce  such 
decree  as  the  said  District  Court  ought  to  have  given,  doth  declare 
the  claim  of  the  petitioner  to  be  valid ;  and  doth  confirm  his  title 
to  the  tract  of  land  in  his  petition  mentioned,  according  to  the 
boundaries  thereof,  as  described  in  the  survey  made  by  Antonio 
Soulard,  principal  deputy-surveyor  of  Upper  Louisiana,  on  the  14th 
day  of  December,  1799,  and  his  certificate  of  the  said  survey,  dated 
the  5th  of  March,  1800,  and  appearing  in  the  record  of  the  pro- 
ceedings of  the  cause. 
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•Atjgtjste  Chotjteatj's  Heirs  v.  The  United  States. 

A  concession  of  land  wai  made  by  the  Lieutenant-Governor  of  Upper  Louisiana ;  at  the  time 
when  the  power  of  granting  lands  wae  vested  in  the  governors  of  provinces.  This 
power  was,  in  1790,  after  the  concession,  transferred  to  the  intendant-general ;  and  after 
this  transfer,  in  January,  1800,  the  order  of  survey  of  the  land  was  made  by  the  lieutenant- 
governor.  The  validity  of  the  order  of  survey  depends  on  the  authority  of  the  lieutenant* 
governor  to  make  it  The  lieutenant-governor  was  also  a  sub-delegate,  and  as  such  was 
empowered  to  make  inchoate  grants.    The  grant  was  confirmed. 

The  transfer  of  the  power  to  make  concessions  of  lands  belonging  to  the  royal  domain  of 
Spain,  from  the  governor-general  to  the  intendant-general,  did  not  affect  the  power  of  the 
sub-delegate,  who  made  this  concession.  The  order  in  this  case  is  the  foundation  of  title, 
and  is,  according  to  the  act  of  Congress  on  the  subject  of  confirming  titles  to  lands  in 
Missouri,  &c,  and  the  general  understanding  and  usage  of  Louisiana  and  Missouri, 
capable  of  being  perfected  into  a  complete  title.  It  is  property,  capable  of  being  alienated, 
of  being  subjected  to  debts ;  and  is,  as  such,  to  be  held  as  sacred  and  inviolate  as  other 
property. 

ON  appeal  from  the  District  Court  of  the  United  States  for  the 
district  of  Missouri. 

On  the  18th  of  May,  1829,  the  following  petition,  with  the  docu- 
ments therein  referred  to,  was  presented  by  the  appellants  to  the 
District  Court  of  the  United  States  for  the  district  of  Missouri. 

"  To  the  honourable  the  District  Court  of  the  United  States  for 
the  district  of  Missouri. 

"  The  petition  of  Auguste  A.  Chouteau,  Gabriel  Cer6  Chouteau, 
Henry  Chouteau,  Edward  Chouteau,  Eulalie  Paul  and  Rene  Paul, 
husband  of  said  Eulalie,  Louise  Paul  and  Gabriel  Paul,  husband  of 
said  Louise,  Emilie  Smith  and  Thomas  F.  Smith,  husband  of  said 
Emilie,  respectfully  showeth,  that  in  the  year  1799,  Auguste  A. 
Chouteau,  deceased,  late  of  St.  Louis,  the  father  of  your  petitioners, 
applied  to  and  obtained  permission  from  the  government  then  exist- 
ing in  Upper  Louisiana,  to  establish  a  distillery  in  or  near  the  town 
of  St.  Louis,  as  will  more  fully  appear  by  the  petition  and  order 
thereon,  dated  the  5th  of  November,  1799,  and  3d  of  January,  1800, 
•which  are  herewith  shown  to  the  Court  and  prayed  to  be  r»138 
taken  as  part  of  this  petition,  marked  No.  1 ;  that  on  the  5th  '- 
day  of  January,  1800,  said  Auguste  Chouteau  presented  his  petition 
of  that  date  to  the  lieutenant-governor  of  the  province  of  Upper 
Louisiana,  praying  that  a  tract  of  land  containing  twelve  hundred 
and  eighty-one  arpents,  superficial  measure  of  Paris,  situated  near 
the  town  of  St  Louis,  bounded  on  the  north  by  a  tract  granted  to 
Doctor  John  Watkins,  on  the  south  and  on  the  west  by  the  lands  of 
the  third  line  of  concessions,  should  be  granted  to  the  said  Auguste 
Chouteau  and  his  heirs,  for  the  purpose  of  enabling  said  Auguste 
Chouteau  to  obtain  a  sufficient  supply  of  fire- wood  for  the  distillery 
aforesaid;  that  on  the  same  day,  to  wit,  the  5th  of  January,  1800, 
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the  said  lieutenant-governor  made  his  decree  conformably  to  the 
prayer  of  said  petition,  whereby  said  lieutenant-governor  directed 
and  ordered  that  the  surveyor  of  the  said  province,  Don  Antonio 
Soulard,  should  put  the  said  Auguste  Chouteau  in  possession  of  the 
said  tract  of  twelve  hundred  and  eighty-one  arpents,  in  the  place 
indicated  and  demanded,  to  the  end  that  said  Auguste  Chouteau 
might  afterwards  obtain  the  complete  title  thereto  from  the  governor- 
general,  all  which  will  appear  by  said  petition  and  decree,  now  here 
produced,  marked  No.  2,  and  which  petition  and  decree  is  prayed 
to  be  taken  aspart  of  this  petition ;  that  afterwards,  in  obedience  to 
said  decree,  to  wit,  on  the  5th  day  of  March,  1801,  the  said  surveyor, 
Don  Antonio  Soulard,  delivered  the  possession  of  said  tract  to  said 
Auguste,  and  executed  a  survey  and  plat  of  survey  thereof,  as  will 
more  fully  appear  by  the  said  plat  and  certificate  of  survey,  bearing 
date  the  10th  of  April,  1801,  now  here  produced,  marked  No.  3,  and 
which  said  plat  and  certificate  were  recorded  in  book  A,  p.  43,  No. 
82,  in  the  office  of  said  surveyor,  as  by  reference  to  the  said  certifi- 
cate and  to  said  record  in  the  office  of  the  surveyor  of  this  district 
will  appear ;  that  said  decrees  so  made  by  said  lieutenant-governor, 
were  made  in  pursuance  of  the  special  instruction  given  by  the 
governor-general  of  Louisiana,  Don  Manuel  Gayoso  De  Lemos,  to 
said  lieutenant-governor,  to  favour  and  forward  the  aforesaid  under- 
takings of  said  Auguste  Chouteau,  as  will  appear  by  the  letter  of  said 
governor-general,  addressed  to  said  Auguste  Chouteau,  under  date 
the  20th  of  May,  1799,  in  answer  to  an  application  made  by  said 
*1391  Auguste  *Chouteau  to  said  governor-general,  as  will  appear 
J  by  reference  to  said  original  letter  herewith  exhibited,  marked 
No.  4,  and  prayed  to  be  taken  as  part  of  this  petition ;  that,  by  virtue 
of  said  decrees,  survey,  and  delivery  of  possession,  said  Auguste 
occupied  and  enjoyed  said  tract,  so  granted,  as  the  lawful  proprietor 
thereof,  from  the  date  of  said  delivery  of  possession  until  the  decease 
of  said  Auguste  Chouteau ;  that  said  Auguste,  during  his  life,  did, 
in  conformity  to  the  acts  of  Congress  in  that  case  made  and  pro- 
vided, submit  his  claim  to  said  tract,  derived  as  aforesaid,  to  the 
board  of  commissioners  heretofore  created  for  the  settlement  and 
adjudication  of  French  and  Spanish  land  claims  in  Upper  Louisiana; 
that  said  board  rejected  said  claim  on  the  sole  ground  that  a  tract  of 
a  league  square  having  been  already  confirmed  to  said  Auguste 
Chouteau,  the  board  had  not  power  under  the  law,  as  it  then  stood, 
to  confirm  to  said  Chouteau  any  greater  quantity;  and  your  peti- 
tioners show,  that  said  board,  for  the  purpose,  as  it  is  supposed,  of 
testifying  their  sense  of  the  merits  of  said  claim,  did  cause  to  be 
endorsed  on  the  back  of  a  document  therein  exhibited  to  them,  the 
words  i  bona  fide/  as  will  appear,  reference  being  had  to  said  docu- 
ment No.  2,  herein  before  mentioned ;  your  petitioners  further  show, 
that  said  Auguste  Chouteau  has  departed  this  life,  and  that  previous 
to  his  death,  he  made  his  last  will  and  testament,  in  due  form  of  law, 
whereby  he  devised  to  your  petitioners  the  said  'aract  of  twelve 
hundred  and  eighty-one  arpents,  besides  other  property,  to  your 
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petitioners  and  their  heirs,  as  tenants  in  common.  Wherefore  your 
petitioners  pray  that  said  title  may  be  inquired  into,  and  that  the 
same  be  confirmed,  as  the  same  would  have  been  confirmed  had 
not  the  sovereignty  of  said  province  been  transferred  to  the  United 
States. 

(Translation.)  No.  1.  "  To  Mr.  Charles  Dehault  Delassus,  lieu- 
tenant-colonel, attached  to  the  regiment  of  Louisiana,  and  lieutenant- 
governor  of  the  upper  part  of  the  same  province,  &c. 

"  Auguste  Chouteau  has  the  honour  to  expose,  that  he  wishes  to 
establish,  in  this  town,  a  manufacture  proper  to  distil  the  several 
kinds  of  grains  raised  in  this  dependency,  (to)  supply  the  wants  of 
the  consumption  of  the  place,  of  which  remote  distance  to  the  chief 
city  renders  the  importation  too  ^expensive  to  draw  from  it  r*140 
annually  what  is  necessary  for  its  use.  Wherefore,  sir,  the  *■ 
supplicant,  previous  to  subjecting  himself  to  considerable  expenses 
to  form  such  an  establishment,  wishes  to  obtain  the  honour  of  your 
consent,  in  order  that  hereafter  he  may  not  be  subject  to  any  altera- 
tion hurtful  to  his  interests ;  wherefore  the  supplicant  will  acknow- 
ledge your  goodness,  if  you  grant  his  request. 

"Auguste  Chouteau. 

u  St.  Louis  of  Illinois,  November  5th,  1799. 

"St.  Louis  of  Illinois 9  January  3d,  1800. 
"  Considering  that  the  establishment  which  the  supplicant  proposes 
to  form  will  be  useful  to  the  public  and  to  commerce,  because  there 
does  not  exist  any  of  this  nature,  and  that  he  will  procure  liquors  in 
a  greater  abundance,  and  at  a  less  price  than  those  which  are  im- 
ported, and  in  very  little  quantity,  from  New  Orleans,  we  grant  the 
request.  "  Chables  Dehault  Delassus.  [l.  s.]." 

(Translation.)  No.  2.  "  To  Mr.  Charles  Dehault  Delassus,  lieu- 
tenant-colonel, attached  to  the  fixed  regiment  of  Louisiana,  and 
lieutenant-governor  of  the  upper  part  of  said  province. 

"  Auguste  Chouteau,  merchant,  of  this  town,  has  the  honour  to 
represent,  that  the  lands  adjacent  to  this  town  being  mostly  conceded, 
and  timber  becoming  daily  very  scarce,  he  is  very  much  embarrassed 
in  the  carrying  on  of  the  considerable  distillery  which  you  have  per- 
mitted him  to  establish  by  your  decree,  dated  5th  of  November  of 
last  year ;  consequently,  he  hopes  you  will  be  pleased  to  assist  him 
in  his  views,  and  have  the  goodness  to  grant  him  the  concession  of 
one  thousand  two  hundred  and  eighty-one  superficial  arpents  of  this 
land,  situated  on  the  fourth  concession  in  depth  of  the  land  adjoin- 
ing this  town ;  bounded  north  by  the  land  of  J)r.  John  Watkins ; 
south  and  west,  by  the  lands  of  the  third  concession.  The  suppli- 
cant, besides  having  the  intention  to  establish  the  said  lands,  hopes 
to  obtain  of  your  justice  the  favour  which  he  solicits. 

"  Auguste  Chouteau. 

"  St.  Louis,  January  5th,  1800. 
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the  Court  such  views  of  the  nature  and  extent  of  the  titles  set  up  in 
the  cases  which  are  before  the  Court,  by  appeal  from  the  district  of 
Missouri,  as  are  applicable  to  all  these  cases ;  than  to  resist  the  pre- 
sent case,  which  appears  to  be  founded  on  equity,  and  in  which, 
unless  the  documents,  are  not. genuine,  or  the  Court  shall  be  com- 
pelled by  some  strict  rule  of  law,  the  Court  will  reverse  the  decree 
of  the  District  Court. 

The  documents  in  the  case  show  great  merit  in  the  claimant;  who, 

*1281  "*  consideration  of  this  merit,  and  of  a  contract  to  "furnish  a 

J  certain  quantity  of  lead  to  the  Governor  of  Louisiana,  was 

recommended  to  the  special  favour  of  the  lieutenant-governor.    This 

is  shown  by  the  letter  of  the  Baron  De  Carondelet. 

The  Court  will  observe  that  as  to  all  action  in  the  case  by  the 
governor-general,  the  title  of  the  claimants  stops  at  these  letters. 
There  is  not  shown  any  application  to  the  governor-general  for  a 
complete  grant  The  decision  of  the  district  judge  was  that  no  com- 
plete grant  was  exhibited,  and  that  the  claim  rested  on  an  inchoate 
and  imperfect  title. 

As  to  the  first  point  presented  by  the  counsel  for  the  appellant,  it 
is  necessary  to  explain  what  is  intended  by  the  United  States,  when 
it  is  said  this  is  not  a  valid  concession.  It  is  denied  that  the  Lieu- 
tenant-Governors of  Upper  Louisiana  had  a  right  to  grant  land  in 
Upper  Louisiana.  Although  the  commandant  of  St.  Louis  and  St 
Genevieve  might  not  have  been  subordinate  in  other  matters,  yet  he 
was,  in  reference  to  the  grant  of  lands,  subordinate  to  the  Governor- 
General  of  Louisiana,  and  in  some  respects  subordinate  to  the 
Governor-General  of  Havana. 

The  supreme  authority  of  the  governor-general  is  fully  established 
by  the  documents  in  this  and  the  other  cases  before  this  Court,  on  ap- 
peal from  the  District  Court  of  Missouri.  The  lieutenant-governors 
could  not  grant  lands  without  special  authority  from  the  governor- 
general.  An  express  reference  is  made  in  the  grant  of  Don  Zenon 
Trudeau,  to  the  authority  given  to  him  by  the  letter  of  the  Baron  De 
Carondelet.  That  letter  states  that  a  memorial  is  to  be  presented 
by  Mr.  Delassus  to  the  Baron  De  Carondelet,  that  a  corresponding 
concession  may  be  given  to  him.  This  clearly  asserts  the  power 
to  be  in  the  governor-general ;  although  it  allows  possession  to  be 
given  of  the  lands  for  a  concession,  and  negatives  the  authority  of 
the  lieutenant-governor  to  make  a  full  grant 

The  records  in  other  cases,  the  examination  of  which  will  follow 
this  now  under  consideration,  will  show  the  general  understanding 
and  practice  of  the  officers  of  Spain  in  granting  lands,  and  fully 
sustain  the  positions  now  assumed. 

In  1798,  the  power  to  grant  lands  was  transferred  from  the  Governor- 
*1291  General  of  Louisiana  to  the  intendant  After  the  "transfer, 
-*  the  Lieutenant-Governor  of  Upper  Louisiana  acknowledged 
this  transfer,  and  the  obligation  to  apply  to  the  intendant  for  the 
completion  of  grants ;  in  the  same  manner  as  was  before  required 
to  apply  to  the  governor-general.    This  is  fully  established  by  the 
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records  in  other  cases  before  the  Court,  and  by  repeated  recognitions 
shown  in  state  papers. 

As  to  the  second  point  presented  by  the  counsel  for  the  appellant, 
that  there  was  a  complete  grant  made  to  the  appellant,  it  is  not 
intended  to  deny  that  if  such  a  grant  had  been  made,  it  was  the 
duty  of  the  Court  below  and  of  this  Court  to  confirm  the  title:  Ail 
the  principles  which  have  been  decided  in  the  cases  of  Spanish 
grants,  which  have  been  before  this  Court,  are  not  to  be  questioned. 
These  decisions  are  sustained  as  well  by  the  principles  of  interna- 
tional law,  as  by  the  treaty.  It  has  been  finally  settled  that  a  claim 
for  lands,  founded  on  and  conformable  to  the  laws  of  Spain,  if  of  such 
a  character  as  that,  by  the  laws  of  Spain,  it  would  have  ripened  into 
a  perfect  title,  will  be  confirmed  by  this  Court. 

What  is  the  real  question  in  the  case  now  under  the  consideration 
of  the  Court  ? 

Certain  regulations  were  made  in  1770,  by  Don  O'Reilly,  which 
were  intended  to  govern  the  granting  of  lands  in  all  Louisiana; 
and  these  regulations  were  confirmed  by  a  royal  order  of  the  King 
of  Spain.  White's  Land  Laws,  204;  Clarke's  Land  Laws,  978. 
This  confirmation  was  given  on  the  28th  of  January,  1771.  Docu- 
ments relative  to  Louisiana  and  Florida,  3. 

It  will  therefore  be  no  longer  disputed,  that  in  the  whole  of  Lou- 
isiana, these  regulations  were  in  full  force  and  applicable  to  the 
granting  of  lands  until  they  were  altered. 

The  difficulty  in  this  case  grows  out  of  the  discrepancy  of  the 
grant,  and  the  regulations  of  O'Reilly.  The  point  intended  now  to 
be  submitted,  is,  whether  the  Lieutenant-Governor  of  Illinois  could 
make  a  larger  grant  than  a  league  square.  The  grant  does  not  con- 
form to  these  regulations,  and  as  they  were  in  force,  the  grant  would 
not  have  been  confirmed  under  the  laws  of  the  Indies;  and  was 
therefore  void,  as  against  the  United  States. 

It  is  said  that  the  Governor-General  of  Louisiana  had  been  in  the 
habit  of  confirming  grants  which  were  not  in  conformity  *with  p# ,  30 
these  regulations.  This  is  admitted.  When  this  case  was  L 
decided  by  the  district  judge  of  Missouri,  the  cases  of  Arredondo 
and  of  Percheman  had  not  been  decided ;  and  it  was  not,  until  the 
decisions  in  these  cases,  considered  that  an  equitable  title  was  suffi- 
cient to  entitle  a  claimant  to  a  confirmation  of  his  grant.  The  pro- 
ceedings below  were  founded  on  the  law  of  Congress  of  1824,  7 
Laws  U.  S.  300;  Clarke's  Land  Laws,  871.  The  district  judge  de- 
cided in  the  language  of  the  law ;  and  it  is  contended  that  although 
an  inchoate  grant  is  shown  in  this  case,  yet,  as  it  was  in  opposition 
to  the  regulations  of  O'Reilly,  he  could  not  do  otherwise. 

It  is  admitted  that  although  this  grant  does  not  conform  to  these 
regulations,  yet  grants  of  this  kind  have  been  confirmed  by  the  Spa- 
nish authorities ;  and  if  this  is  a  case  within  the  same  priariples,  this 
grant  must  be  confirmed.  But  if  the  Court  hold  the  regulations  of 
O'Reilly  were  the  only  authority  to  make  such  a  grant,  it  will  affirm 
the  decree  of  the  District  Judge. 

93 


130  SUPREME  COURT. 

[DeUuKus  v.  The  United  State*] 

The  act  of  Congress  gave  powers  to  the  commissioners  to  confirm 
grants,  except  those  having  lead  mines  upon  them.  But  the  claim 
now  before  the  Court,  is  under  the  treaty  with  France,  making  a 
cession  of  Louisiana ;  and  the  Court  will  decide  whether  the  excep- 
tion in  the  law  can  prevail  against  the  treaty.  The  principal  reli- 
ance of  the  United  States  to  sustain  the  decree  of  the  Court  below, 
is  upon  the  non-conformity  of  the  grant  with  the  regulations  of  Don 
O'Reilly. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  pronounced  by  the  Court  of  the 
United  States,  for  the  district  of  Missouri,  by  which  the  claim  and 
title  of  the  petitioner,  Charles  Dehault  Delassus,  to  a  tract  of  land  in 
his  petition  mentioned,  under  a  concession  alleged  to  be  authorized 
by  the  lawsof  Spain,  and  protected  by  the  treaties  ceding  Louisiana 
to  the  United  States,  was  declared  to  be  invalid. 

The  suit  was  instituted  under  the  act  of  the  25th  of  May,  1824, 
"  enabling  the  claimants  to  lands  within  the  limits  of  the  state  of 
Missouri,  and  territory  of  Arkansas,  to  institute  proceedings  to  try 
the  validity  of  their  claims." 

#  -  *The  petition,  which  is  the  institution  of  the  suit,  states 
13  J  that  on  the  3d  of  March,  1795,  Don  Pedro  Dehault  Delassus 
De  Luzieres,  father  of  the  petitioner,  addressed  his  petition  to  Don 
Zenon  Trudeau,  Lieutenant-Governor  of  the  province  of  Upper 
Louisiana,  praying  that  a  concession  or  grant  should  be  made  to 
him  and  his  heirs,  of  a  tract  of  land  containing  seven  thousand  and 
fifty-six  arpents,  French  measure,  being  a  league  square.  That  said 
lieutenant-governor,  in  compliance  with  said  petition,  and  in  obe- 
dience to  an  official  instruction  addressed  to  him  by  the  Governor- 
General  of  the  province  of  Louisiana,  the  Baron  Carondelet,  did,  by 
decree  bearing  date  the  1st  of  April,  in  the  year  1795,  grant  to  the 
said  De  Luzieres  and  his  heirs  forever,  a  tract  of  a  square  league, 
situated  on  a  branch  of  the  river  St.  Francis  called  Gaboury,  and  by 
said  decree  ordered  Francois  Vall6,  the  captain-commandment  of  the 
port  of  St.  Genevieve,  to  put  De  Luzieres  forthwith  in  possession  of 
said  tract  of  land,  which  was  done  on  the  15th  of  the  same  month. 
A  delay  in  the  appointment  of  a  surveyor  for  the  province,  prevent- 
ed the  survey  from  being  immediately  made.  It  was  made  on  the 
14th  of  December,  1799.  The  petitioner  proceeds  to  state  that  the 
requisites  of  the  laws  for  the  preservation  of  his  right  had  been 
observed,  that  his  father  is  dead,  and  the  title  is  vested  in  the  peti- 
tioner.    He  prays  that  his  title  and  claim  be  confirmed. 

The  answer  of  the  district  attorney  professes  ignorance  of  the 
facts ;  and  insists  that  the  petitioner  be  required  to  prove  the  Valid* 
ity  of  his  claim. 

The  petition  of  Pierre  Charles  Dehault  Delassus  De  Luzieres  pre- 
sented to  Don  Zenon  Trudeau,  lieutenant-governor  of  the  western 
part  of  Illinois,  &c.,  states  that  in  May,  1793,  he  resolved  to  come  to 
Illinois,  on  the  assurance  of  his  lordship,  the  Baron  De  Carondelet, 
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Governor-General  of  Louisiana,  that  he  would  order  and  authorize 
him,  the  said  Don  Zenon  Trudeau,  the  lieutenant-governor,  &c,  to 
grant  him,  the  petitioner,  a  tract  of  land  for  the  exclusive  exploration 
of  lead  mines,  &c,  which  assurance  is  fully  expressed  in  a  letter  an- 
nexed to  the  petition,  which,  he  adds,  conforms  to  a  letter  addressed 
to  the  lieutenant-governor  on  the  same  subject.  The  petition  then 
ascribes  the  delay  in  its  presentation  to  long  and  severe  illness,  and 
to  the  difficulty  of  finding  a  tract  of  land  adapted  to  the  r*1S2 
•object.  This  being  at  length  accomplished,  and  having  *- 
found  a  spot  indicating  that  it  contains  lead  mineral  on  one  of  the 
branches  of  the  river  St.  Francois  called  Gaboury ;  the  petitioner 
prays  a  concession  thereof  to  the  extent  of  a  league  square. 
The  letter  of  the  Baron  De  Carondelet  is  in  these  words : 

"  The  knight  Don  Pierre  Dehault  Delassus  has  entered  into  con- 
tract with  this  intendancy  to  deliver  yearly  during  the  term  of  five 
years,  thirty  thousand  pounds  of  lead,  in  balls  or  bars.  In  order 
that  he  may  comply  with  his  contract,  your  worship  will  put  him  in 
possession  of  the  land  he  may  solicit,  for  the  exploration,  benefit,  and 
enjoyment  of  the  mines ;  for  which  purpose  he  is  to  present  a  memo- 
rial directed  to  me,  and  which  your  worship  will  transmit,  that  I  may 
give  him  the  corresponding  decree  of  concession ;  being  understood 
in  the  mean  time  your  worship  will  put  him  in  possession.  God 
preserve  your  worship  many  years. 

"El  Baron  de  Carondelet. 

"To  Zenon  Trudeau. 

"New  Orleans,  May  7th,  1793." 

Other  letters  from  the  Baron  De  Carondelet,  sustaining  that  above 
recited,  were  annexed  to  this  petition;  and  on  the  1st  of  April,  1795, 
Zenon  Trudeau,  the  lieutenant-governor  of  the  province,  granted 
the  required  concession. 

The  regular  documents  to  prove  the  survey,  and  the  posses- 
sion of  the  premises  by  Delassus,  were  also  laid  before  the  District 
Court. 

The  act  of  the  26th  of  May,  1824,  gives  the  District  Court  authori- 
ty to  hear  and  determine  all  questions  arising  in  any  cause  brought 
before  it  by  the  petition  of  any  person  claiming  lands  within  the 
state  of  Missouri,  "by  virtue  of  any  French  or  Spanish  grant,  con- 
cession, warrant,  or  order  of  survey  legally  made,  granted,  or  issued, 
before  the  10th  day  of  March,  1804,  by  the  proper  authorities,  to 
any  person  or  persons  resident  in  the  province  of  Louisiana  at  the 
date  thereof,  or  on  or  before  the  10th  day  of  March,  1804,  and  which 
was  protected  or  secured  by  the  treaty  between  the  United  States 
of  America  and  the  French  Republic,  of  the  30th  day  of  April,  1803, 
and  which  might  have  been  perfected  into  a  complete  title,  under, 
and  in  *conformity  to  the  laws,  usages,  and  customs  of  the  r*1q3 
government  under  which  the  same  originated,  had  not  the  L 
sovereignty  of  the  country  been  transferred  to  the  United  States." 
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souri,  and  was  argued  by  counsel ;  on  consideration  whereof,  this 
Court  is  of  opinion  that  the  claim  of  the  appellants  is  valid  and 
ought  to  be  confirmed.  Whereupon,  it  is  ordered,  adjudged,  and 
decreed  by  this  Court,  that  the  decree  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed  and  annulled,  and 
this  Court,  proceeding  to  pronounce  such  decree  as  the  said  District 
Court  ought  to  have  given,  doth  declare  the  claim  of  the  petitioners 
to  be  valid,  and  doth  confirm  their  title  to  the  tract  of  land  in  their 
petition  mentioned,  according  to  the  boundaries  thereof  as  described 
in  the  survey  made  by  Antonio  Soulard,  principal  deputy-surveyor 
of  Upper  Louisiana,  on  the  5th  day  of  March,  1801,  a  certificate  of 
which  appears  in  the  record  dated  the  10th  day  of  April,  180L 
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A  concession  of  one  league  square  of  land,  in  Upper  Louisiana,  was  made  by  Don  Zenon 
Tradeati,  the  lieutenant-governor  of  that  province,  to  August*  Chouteau,  and  a  decree 
made  by  him  directing  the  surveyor-general  of  the  province  to  put  him  in  possession  of 
the  land,  and  to  surrey  the  same,  in  order  to  enable  Chouteau  to  solicit  a  complete  title 
thereof  from  the  governor-general,  who  by  the  said  decree  was  informed  that  the  circum- 
stances of  Chouteau  were  such  as  entitled  him  to  a  grant  of  the  land.  The  land  was 
surveyed,  and  the  grantee  put  in  full  possession  of  it  on  the  20th  of  December,  1803. 
He  retained  possession  of  it  until  his  death.  The  objection  to  the  validity  of  the  con- 
cession was,  that  the  petitioner  had  not  as  many  tame  cattle  as  the  eighth  regulation  of 
Governor  O'Reilly,  Governor-General  of,  Louisiana,  required  That  regulation  required 
that  the  applicant  for  a  grant  of  a  league  square  of  land  should  make  it  appear  that  he  is 
possessed  of  one  hundred  head  of  tame  cattle,  some  horses  and  sheep,  and  two  slaves  to 
look  after  them ;  a  proportion  which  shall  always  be  observed  for  the  grants,  dec  By  the 
Court  In  the  spirit  of  the  decisions  which  have  been  heretofore  made  by  this  Court,  and 
of  the  acts  of  confirmation  passed  by  Congress,  the  feet  that  the  applicant  possessed  the 
requisite  amount  of  property  to  entitle  him  to  the  land  he  solicited,  was  submitted  to  the 
officer  who  decided  on  the  application,  and  he  is  not  bound  to  prove  it  to  the  Court, 
which  passes  on  the  validity  of  the  grant.  These  incomplete  titles  were  transferable, 
and  the  assignee  might  not  possess  the  means  of  proving  the  exact  number  of  cattle  in 
possession  of  the  petitioner  when  the  concession  was  made.    The  grant  was  confirmed. 

If  the  Court  can  trust  the  information  received  on  this  subject,  neither  the  governor  nor  the 
intendant-general  has  ever  refused  to  perfect  an  incomplete  title  granted  by  a  deputy- 
governor  or  sub-delegate. 

The  regulation  made  by  Don  O'Reilly,  as  to  the  quantity  of  land  to  be  granted  to  an  indi-  ' 
vidual,  is  not  that  no  individual  shall  receive  grants  for  more  than  one  league  square,  but 
that  no  grant  shall  exceed  a  league  square.    The  words  of  the  regulation  do  not  forbid 
different  grants  to  the  same  person ;  and,  so  far  as  the  Court  are  informed,  it  has  never 
been  so  construed. 

APPEAL  from  the  District  Court  of  the  United  States  for  the 
district  of  Missouri. 

Under  the  authority  of  an  act  of  Congress,  entitled  "An  act  en- 
abling the  claimants  of  lands  within  the  limits  of  the  state  of  Mis- 
souri, and  the  territory  of  Arkansas,  to  institute  proceedings  to  try 
the  validity  of  their  claims/'  the  appellants,  on  the  18th  of  May, 
1829,  filed  the  following  petition  and  documents. 

*"To  the  honourable  judge  of  the  District  Court  of  the  r*148 
United  States  for  the  state  of  Missouri.  L 

"  Respectfully  showeth  your  petitioners,  Auguste  A.,  Gabriel  Cert, 
Henry  and  Edward  Chouteau,  Ren6  Paul  and  Eulalie  his  wife,  Ga- 
briel Paul  and  Louise  his  wife,  Thomas  F.  Smith  and  Emilie  his 
wife,  that  Auguste  Chouteau,  late  of  the  city  and  county  of  St.  Louis, 
state  of  Missouri,  deceased,  on  the  5th  day  of  January,  in  the  year 
1798,  being  then  a  resident  of  the  province  of  Upper  Louisiana,  pre- 
sented his  petition  to  Don  Zenon  Trudeau,  lieutenant-governor  of 
said  province,  and  of  the  western  part  of  the  Illinois  district,  whereby 
he  prayed  that  a  tract  of  land  consisting  of  seven  thousand  and  fifty- 
six  arpents,  or  a  square  league,  situated  on  the  Mississippi  river, 
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reversed  and  annulled;  and  this  Court,  proceeding  to  pronounce 
such  decree  as  the  District  Court  ought  to  have  given,  doth  declare 
the  claim  of  the  petitioners  to  be  valid ;  and  doth  confirm  their  title 
to  the  tract  of  land  in  their  petition  mentioned,  according  to  the 
boundaries  thereof,  as  described  in  the  survey  made  by  Antonio 
Soulard,  principal  deputy-surveyor  of  Upper  Louisiana,  on  the  14th 
day  of  December,  1799,  and  his  certificate  of  the  said  survey,  dated 
the  5th  of  March,  1800,  and  appearing  in  the  record  of  the  proceed- 
ings of  this  cause. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States,  for  the  district 
136*1  *°^  ^ssour^'  an<*  was  argued  by  counsel;  on  consideration 
•J  whereof,  this  Court  is  of  opinion  that  the  claim  of  the  ap- 
pellant is  valid,  and  ought  to  be  confirmed.  Whereupon,  it  is 
ordered,  adjudged,  and  decreed  by  this  Court,  that  the  decree  of 
the  said  District  Court  in  this  cause  be,  and  the  same  is  hereby,  re- 
versed and  annulled ;  and  this  Court,  proceeding  to  pronounce  such 
decree  as  the  said  District  Court  ought  to  have  given,  doth  declare 
the  claim  of  the  petitioner  to  be  valid ;  and  doth  confirm  his  title 
to  the  tract  of  Land  in  his  petition  mentioned,  according  to  the 
boundaries  thereof,  as  described  in  the  survey  made  by  Antonio 
Soulard,  principal  deputy-surveyor  of  Upper  Louisiana,  on  the  14th 
day  of  December,  1799,  and  his  certificate  of  the  said  survey,  dated 
the  5th  of  March,  1800,  and  appearing  in  the  record  of  the  pro- 
ceedings of  the  cause. 


98 


JANUARY  TERM,  1835. 


137 


9L-ed    78 
185   .   n«^ 


•Atjgtjste  Chotjteatj's  Heirs  v.  The  United  States. 

A  concession  of  lend  was  made  by  the  Lieutenant-Governor  of  Upper  Louisiana ;  at  the  time 
when  the  power  of  granting  lands  was  verted  in  the  governors  of  provinces.  This 
power  was,  in  1799,  after  the  concession,  transferred  to  the  intendant-general ;  and  after 
this  transfer,  in  January,  1800,  the  order  of  survey  of  the  land  was  made  by  the  lieutenant- 
governor.  The  validity  of  the  order  of  survey  depends  on  the  authority  of  the  lieutenant- 
governor  to  make  it  The  lieutenant-governor  was  also  a  sub-delegate,  and  as  such  was 
empowered  to  make  inchoate  grants.    The  grant  was  confirmed. 

The  transfer  of  the  power  to  make  concessions  of  lands  belonging  to  the  royal  domain  of 
Spain,  from  the  governor-general  to  the  intendant-general,  did  not  affect  the  power  of  the 
sub-delegate,  who  made  this  concession.  The  order  in  this  case  is  the  foundation  of  title, 
and  is,  according  to  the  act  of  Congress  on  the  subject  of  confirming  titles  to  lands  in 
Missouri,  &c,  and  the  general  understanding  and  usage  of  Louisiana  and  Missouri, 
capable  of  being  perfected  into  a  complete  title.  It  is  property,  capable  of  being  alienated, 
of  being  subjected  to  debts ;  and  is,  as  such,  to  be  held  as  sacred  and  inviolate  as  other 
property. 

ON  appeal  from  the  District  Court  of  the  United  States  for  the 
district  of  Missouri. 

On  the  18th  of  May,  1829,  the  following  petition,  with  the  docu- 
ments therein  referred  to,  was  presented  by  the  appellants  to  the 
District  Court  of  the  United  States  for  the  district  of  Missouri. 

"  To  the  honourable  the  District  Court  of  the  United  States  for 
the  district  of  Missouri. 

u  The  petition  of  Auguste  A.  Chouteau,  Gabriel  Cer6  Chouteau, 
Henry  Chouteau,  Edward  Chouteau,  Eulalie  Paul  and  Renfe  Paul, 
husband  of  said  Eulalie,  Louise  Paul  and  Gabriel  Paul,  husband  of 
said  Louise,  Emilie  Smith  and  Thomas  F.  Smith,  husband  of  said 
Emilie,  respectfully  showeth,  that  in  the  year  1799,  Auguste  A. 
Chouteau,  deceased,  late  of  St.  Louis,  the  father  of  your  petitioners, 
applied  to  and  obtained  permission  from  the  government  then  exist- 
ing in  Upper  Louisiana,  to  establish  a  distillery  in  or  near  the  town 
of  St.  Louis,  as  will  more  fully  appear  by  the  petition  and  order 
thereon,  dated  the  5th  of  November,  1799,  and  3d  of  January,  1800, 
*  which  are  herewith  shown  to  the  Court  and  prayed  to  be  r*138 
taken  as  part  of  this  petition,  marked  No.  1 ;  that  on  the  5th  *- 
day  of  January,  1800,  said  Auguste  Chouteau  presented  his  petition 
of  that  date  to  the  lieutenant-governor  of  the  province  of  Upper 
Louisiana,  praying  that  a  tract  of  land  containing  twelve  hundred 
and  eighty-one  arpents,  superficial  measure  of  Paris,  situated  near 
the  town  of  St.  Louis,  bounded  on  the  north  by  a  tract  granted  to 
Doctor  John  Watkins,  on  the  south  and  on  the  west  by  the  lands  of 
the  third  line  of  concessions,  should  be  granted  to  the  said  Auguste 
Chouteau  and  his  heirs,  for  the  purpose  of  enabling  said  Auguste 
Chouteau  to  abtain  a  sufficient  supply  of  fire-wood  for  the  distillery 
aforesaid;  that  on  the  same  day,  to  wit,  the  5th  of  January,  1800, 
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six  arpents  in  superficies,  a  quantity  which  never  was  refused,  either 
•1511  *n  ^e  *^ower  or  uPPer  Part  °f  ^is  colony  for  similar  esta- 
J  blishments;  the  supplicant  having  also  the  project  to  establish 
on  the  said  land  a  considerable  farm,  hopes  that  you  will  favour  his 
views,  which  cannot  but  be  advantageous  to  the  safety  of  those 
establishments,  and  to  the  internal  communication,  by  keeping  away 
the  Indians,  who,  at  divers  periods  of  the  year,  spread  themselves 
in  our  neighbourhoods  to  lay  waste  our  farms  that  are  too  far  apart 
from  each  other  to  lend  the  necessary  assistance  in  similar  cases. 
Your  suppliant,  confident  in  your  justice  and  in  the  generosity  of 
the  government  of  which  you  are  the  representative,  hopes  that 
you  will  grant  his  request. 

u  Augustb  Chouteau. 
"St.  Louis  of  Illinois,  January  3tf,  1798. 

"St.  Louis  of  Illinois,  January  8/A,  1798. 
"  Being  satisfied  that  the  land  applied  for  belongs  to  the  king's 
domains,  the  surveyor,  Antoine  Soulard,  will  put  the  applicant  in 
possession  of  the  same,  and  afterwards  make  a  report  of  his  survey, 
in  order  that  it  may  serve  in  soliciting  the  concession  of  the  go- 
vernor-general of  this  province,  to  whom  I  give  the  information 
that  the  said  applicant  is  in  the  circumstances  which  merit  this 
favour.  "  Zenon  Trudeau." 

A  survey  of  the  land  was  returned  by  the  deputy-surveyor  on 
the  29th  of  December,  1803. 

The  district  attorney  of  the  United  States  filed  an  answer,  deny- 
ing the  validity  of  the  claim  of  the  petitioner,  and  by  a  decree  of 
the  District  Court  the  petition  was  dismissed. 

From  this  decree  the  petitioners  appealed. 

The  case  was  argued  by  Mr.  White,  for  the  appellants  j  and  by 
the  Attorney-General,  for  the  United  States. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  District  Court  of  Missouri, 
sitting  under  the  act  of  the  26th  of  May,  1824. 

The  devisees  of  Auguste  Chouteau,  a  citizen  of  Missouri,  pre- 
sented their  petition  to  the  District  Court,  in  which  they  *state  r#152 
that  their  testator,  on  the  8th  day  of  January,  1798,  being  *• 
then  a  resident  of  Upper  Louisiana,  obtained  from  Don  Zenon 
Trudeau,  lieutenant-governor  of  that  province,  a  decree  directing 
Don  Antonio  Soulard,  the  surveyor-general  of  the  province,  to  put 
the  said  Chouteau  in  possession  of  the  land  prayed  for ;  and  to  sur- 
vey the  same,  and  make  a  plat  and  a  certificate  thereof,  to  enable 
the  said  Chouteau  to  solicit  a  complete  title  thereon  from  the  Go- 
vernor-General ;  who,  by  the  said  decree,  was  informed  that  the 
said  petitioner's  circumstances  were  such  as  to  entitle  him  to  that s 
favour.  In  pursuance  of  this  decree,  the  survey  was  executed  op 
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the  20th  of  December,  1803,  and  the  said  Chouteau  put  into  posses- 
sion of  the  tract  surveyed,  amounting  to  one  league  square,  which 
he  retained  till  his  death,  when  he  devised  it  to  the  petitioners,  who 
have  remained  in  possession  ever  since. 

All  the  steps  required  by  law  for  the  preservation  of  the  title  ac- 
quired by  the  decree  of  the  lieutenant-governor,  have  been  taken. 

The  petitioners  pray  that  their  right  and  title  to  the  land  they 
claim  may  be  confirmed. 

The  answer  of  the  district  attorney  admits  nothing,  and  refers  the 
claim  to  the  Court. 

Some  testimony  was  taken  to  show  that  the  said  Auguste  Chou- 
teau was,  at  the  date  of  his  petition,  and  of  the  decree  of  the  lieu- 
tenant-governor, and  at  the  date  of  the  said  survey,  possessed  of  at 
least  one  hundred  head  of  tame  cattle,  from  two  to  three  hundred 
hogs,  from  one  hundred  and  forty  to  one  hundred  and  fifty  horses, 
about  forty  sheep,  and  from  fifty  to  sixty  slaves. 

The  United  States  gave  in  evidence  a  petition  of  the  said  Auguste 
Chouteau,  presented  on  the  24th  day  of  January,  1798,  to  the  Lieu- 
tenant-Governor of  Upper  Louisiana,  praying  for  a  concession  of 
seven  thousand  and  fifty-six  arpents  of  lands,  situated  on  the  north 
bank  of  the  Missouri,  about  two  hundred  and  five  miles  from  its 
mouth ;  which  petition  was  granted  on  the  succeeding  day.  A  sur- 
vey of  this  tract  was  executed  on  the  17th  of  March,  1801 ;  and  it 
appears  to  have  been  conveyed  by  Auguste  Chouteau  to  Daniel 
Clarice,  by  deed  bearing  date  the  8th  of  September,  1804.  This 
claim  was  offered  to  the  board  of  commissioners,  but  being  "  unsup- 
ported by  actual  *inhabitation  and  cultivation,"  was  rejected.  r*153 
The  board  at  the  same  time  observed,  that  the  said  conces-  *- 
sion  is  not  duly  registered. 

The  only  objection  which  can  be  made  to  the  validity  of  this 
concession  is,  that  the  petitioner  did  not  possess  as  many  tame  cattle 
as  the  regulations  of  O'Reilly  required.  The  eighth  article  of  those 
regulations  declares,  that  no  grant  in  the  Opelousas,  Attacapas,  and 
Natchitoches  shall  exceed  one  league  in  front  by  one  league  in 
depth.  The  ninth  is  in  these  words,  "to  obtain  in  the  Opelousas, 
Attacapas,  and  Natchitoches,  a  grant  of  forty-two  arpents  in  depth, 
the  applicant  must  make  it  appear  that  he  is  possessed  of  one 
hundred  head  of  tame  cattle,  some  horses  and  sheep,  and  two  slaves 
to  look  after  them ;  a  proportion  which  shall  always  be  observed 
for  the  grants  to  be  made  of  greater  extent  than  that  declared  in  the 
preceding  article." 

There  is  some  confusion  in  these  two  articles,  which  would  lead 
to  a  suspicion  that  the  translation  may  not  be  accurate.  The  eighth 
declares  that  no  grant  shall  exceed  a  league  square ;  and  the  ninth, 
if  to  be  understood  literally,  professes  to  prescribe  the  property  which 
the  applicant  must  possess  to  entitle  him  to  a  larger  quantity  than  a 
league  square. 

It  is  also  observable  that  this  article  is  limited  to  the  three  districts 
mentioned,  which  are  not  in  Upper  Louisiana ;  and  that  they  are 
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peculiarly  adapted  to  a  grazing  country,  and  to  a  grazing  country 
only.  There  could  be  no  motive  for  apportioning  one  hundred  head 
of  cattle  to  two  slaves,  in  an  agricultural  country.  It  is  probable 
that  if  the  regulations  of  O'Reilly  were  extended  to  Upper  Louisiana, 
they  were  extended  with  modifications,  at  least  of  the  ninth  article ; 
so  as  to  adapt  the  proportions  of  property  required  to  the  country  to 
which  the  article  was  extended. 

This  supposition  derives  great  strength  from  the  fact  that  the  lieu- 
tenant-governor, who  must  have  understood  his  orders,  certifies  to 
the  governor,  in  his  decree,  "  that  the  said  applicant  is  in  the  circum- 
stanced that  merit  this  favour."  The  applicant  is  proved  to  have 
possessed  more  slaves  than  was  required  by  the  ninth  article  of 
O'Reilly's  regulations,  though  not  so  many  tame  cattle. 

We  think  also  that  in  the  spirit  of  the  decisions  which  have 
*1541  *^een  heretofore  made  by  this  Court,  and  of  the  acts  of  con- 
-J  firmation  passed  by  Congress,  the  fact  that  the  applicant 
possessed  the  requisite  amount  of  property  to  entitle  him  to  the  land 
he  solicited,  was  submitted  to  the  officer  who  decided  on  the  appli- 
cation, and  that  he  is  not  bound  to  prove  it  to  the  Court,  which 
passes  on  the  validity  of  the  grant.  These  incomplete  titles  were 
transferable,  and  the  assignee  might  not  possess  the  means  of  proving 
the  exact  number  of  cattle  in  possession  of  the  petitioner  when  the 
concession  was  made. 

It  is  remarkable  that,  if  we  may  trust  the  best  information  we 
have  on  the  subject,  neither  the  governor  nor  intendant-general  has 
ever  refused  to  perfect  an  incomplete  title  granted  by  a  deputy-go- 
vernor or  sub-delegate. 

We  cannot  allow  this  objection  to  prevail. 

The  objection  drawn  by  the  United  States  from  the  concession 
made  on  the  24th  of  January,  1798,  is  not,  we  think,  entitled  to  more 
weight.  The  eighth  regulation  made  by  O'Reilly,  is  not  that  no 
individual  shall  receive  grants  for  more  land  than  one  league  square, 
but  that  no  grant  shall  exceed  one  league  square.  The  words  of 
the  regulation  do  not  forbid  different  grants  to  the  same  person ;  and 
so  far  as  our  information  goes,  it  has  never  been  so  construed.  Neither 
of  these  grants,  so  far  as  we  understand  the  geography  of  the  country, 
lies  in  Opelousas,  Attacapas,  or  Natchitoches.  It  does  not  appear 
that  the  grant  made  on  the  24th  of  January  has  been  established ; 
and  the  record  shows  that  it  was  rejected  by  the  board  of  commis- 
sioners,  for  reasons  on  the  sufficiency  of  which  we  do  not  now 
decide.  But  it  is  conclusive  that  the  concession  of  the  24th  of 
January  was  subsequent  to  that  of  the  8th,  and  consequently  could 
not  affect  it. 

We  are  of  opinion  that  the  District  Court  erred  in  declaring  the 
concession  made  to  Auguste  Chouteau  on  the  8th  of  January,  1798, 
to  be  invalid ;  and  that  the  same  ought  to  be  confirmed. 

The  decree  of  the  District  Court  is  reversed  and  annulled,  and 
this  Court,  proceeding  to  give  such  decree  as  the  District  Court  ought 
to  have  given,  doth  declare  the  claim  of  the  petitioners  to  the  tract 
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of  land  in  their  petition  mentioned,  to  be  valid,  and  doth  confirm 
their  title  to  the  same,  according  to  the  boundaries  thereof,  as  de- 
scribed in  the  survey  made  by  James  Rankin,  *deputy-sur-  r*15c 
veyor,  and  certified  by  Anthony  Soulard,  principal  deputy-  L 
surveyor  of  Upper  Louisiana,  as  appears  by  his  certificate  of  the 
29th  of  December,  1803,  contained  in  the  record. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  District  of  Mis- 
souri, and  was  arged  by  counsel ;  on  consideration  whereof,  this 
Court  is  of  opinion  that  the  claim  of  the  appellants  is  valid,  and 
ought  to  be  confirmed.  Whereupon,  it  is  ordered,  adjudged,  and 
decreed  by  this  Court,  that  the  decree  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed  and  annulled ;  and 
this  Court,  proceeding  to  pronounce  such  decree  as  the  said  District 
Court  ought  to  have  given,  doth  declare  the  claim  of  the  petitioners 
to  the  tract  of  land  in  their  petition  mentioned,  to  be  valid,  and  doth 
confirm  their  title  to  the  same  according  to  the  boundaries  thereof, 
as  described  in  the  survey  made  by  James  Rankin,  deputy-surveyor, 
and  certified  by  Antonio  Soulard,  principal  deputy-surveyor  of  Upper 
Louisiana,  as  appears  by  his  certificate  of  the  29th  December,  1803, 
contained  in  the  record. 
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♦Sebastian   Hiriabt,  Plaintiff   in   error,  v.  Jean   Gassies 

Ballon. 

Louisiana.  The  District  Court  of  the  United  States  for  the  Eastern  District  of  Louisiana, 
in  conformity  with  the  provisions  of  the  act  of  Congress  of  the  26th  of  May,  1824, 
adopted,  as  a  rule  of  practice  in  that  Court,  the  regulations  established  by  a  law  of 
Louisiana,  by  which,  on  appeal  bonds,  when  the  appellants  failed  in  their  appeal,  on  the 
coming  in  of  the  decree  or  judgment  of  the  Appellate  Court,  a  summary  judgment  on 
motion  should  be  entered  against  principal  and  securities  in  the  appeal  bonds. 

Under  this  rule,  after  the  affirmance  of  a  decree  of  the  District  Court  by  the  Supreme  Court 
of  the  United  States,  and  the  filing  of  the  mandate  of  the  8upreme  Court ;  the  District 
Court,  on  a  motion  for  a  rule  on  the  security  in  an  appeal  bond  to  show  cause  why  judg- 
ment should  not  be  entered  against  him  on  the  first  day  of  the  next  term,  and  no  cause 
being  shown,  entered  a  judgment  against  the  security. 

The  party  against  whom  the  judgment  was  entered,  afterwards  came  into  Court,  and  prayed 
a  trial  by  jury,  which  was  refused ;  and  he  prosecuted  this  writ  of  error  to  reverse  the 
judgment  of  the  District  Court  refusing  the  said  trial. 

By  the  Court  The  rule  of  the  District  Court  of  Louisiana  follows  the  analogy  of  the  laws 
of  Louisiana,  being  modified  only  so  far  as  is  proper  to  suit  the  organization  of  the  Courts 
of  the  United  States,  and  to  conform  to  the  laws  thereof!  The  summary  judgment  is 
therefore  strictly  authorized,  and  the  party  had  no  right  to  a  trial  by  jury.  In  becoming 
a  security  he  submitted  himself  to  be  governed  by  the  fixed  rules  which  regulate  the  prac- 
tice of  the  Court 

An  appeal  was  taken  in  the  same  case  to  a  decree  of  the  District  Court  dissolving  an  in- 
junction. Although  this  appeal  was  not  before  the  Court,  the  Court  said :  the  decree 
being  only  interlocutory,  and  not  final,  is  not  the  subject  of  an  appeal. 

General  rules  for  the  government  of  the  United  8tates  Court  in  the  Eastern  District  of 
Louisiana,  in  suits  in  that  Court    [See  note  (a).] 

IN  error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  (a) 

(a)  The  record,  in  this  case,  contains  the  "  General  Rules"  for  the  government  of  the 
United  States  Court  in  the  Eastern  District  of  Louisiana,  in  civil  causes,  or  suits  at  law,  as 
contradistinguished  from  admiralty  and  equity  causes  and  criminal  prosecutions,  made  in 
pursuance  of  the  seventeenth  section  of  the  judiciary  act  of  1789,  and  of  the  first  section 
of  the  act  of  Congress  of  the  26th  of  May,  1824,  entitled  "  An  act  to  regulate  the  mode  of 
practice  in  the  Courts  of  the  United  8tates  for  the  District  of  Louisiana." 

It  has  been  considered  useful,  by  the  Reporter,  to  insert  these  "General  Rules"  in  this 
volume. 

"  At  a  stated  session  of  the  Court  of  the  United  States  of  America,  for  the  Eastern  Dis- 
trict of  Louisiana,  held  at  the  city  of  New  Orleans,  on  Monday,  the  14th  day  of  December, 
Anno  Domini  1829. 

"  Present  the  honourable  Saxuxl  H.  Harper,  judge  of  said  Court 

"  Ordered,  that  the  following  rules  be  adopted  by  this  Court;  and  all  other  rules  for  the 
practice  of  this  Court  are  annulled  from  and  after  this  date. 

"GENERAL  RULES. 
M  Rule  1.  Suits  at  law  shall  be  commenced  by  writ  or  process,  under  the  seal  of  the 
Court,  and  signed  by  the  clerk,  and  be  tested  in  the  name  of  the  judge,  (or  if  that  office 
shall  be  vacant,  of  the  clerk,)  and  shall  issue  in  the  name  of  the  President  of  the  United 
States  to  the  marshal  of  the  district,  commanding  him  to  arrest  or  summon  the  defendant, 
(as  the  case  may  be,)  and  shall  be  returnable  on  the  first  dav  of  each  term. 
M  Rule  2.  A  petition  addressed  to  the  Court  should  accompany  the  writ :  it  shall  state  the 
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•This  case  was  submitted  to  the  Court  by  Mr.  Benton,  for  r*157 
the  appellee,  on  a  printed  statement.  L 

The  appellee  in  this  case,  who  was  the  plaintiff  in  the  Court  be- 
low, instituted  his  suit  in  the  District  Court  of  the  United  States  for 

nature  of  the  case  with  sufficient  precision  of  circumstances,  time,  and  place :  which  petition 
shall  be  signed  by  the  party  or  his  counsel,  and  shall  contain  a  prayer  adapted  to  the  nature 
of  the  case ;  and  whatever  documents  are  referred  to  in  the  petition,  as  making  part  there- 
of shall  be  filed  with  it,  or  if  copies  thereof  are  annexed,  the  defendant  or  his  attorney  shall 
have  oyer  of  the  original,  if  he  demand  it,  before  he  shall  be  required  to  file  his  answer  or 
plea.  The  writ  and  petition  being  filed,  a  copy  thereof  shall  be  made  in  the  French  and 
English  languages,  (in  cases  where  the  mother  tongue  of  the  defendant  is  French,)  and, 
together  with  the  original  writ  of  process,  be  delivered  to  the  marshal,  who  shall  serve  said 
copy  on  the  defendant,  by  delivering  the  same  to  him  personally,  or  by  leaving  it  at  his 
usual  place  of  abode,  ten  days  before  the  day  of  return  mentioned  in  the  writ,  allowing  one 
day  in  addition  for  every  twenty  miles  the  defendant  may  reside  from  New  Orleans.  The 
writ  or  process  shall  run  in  the  words  which  have  hitherto  been  adopted  in  this  Court  The 
marshal  shall,  whenever  any  writ  or  process  shall  have  been  served,  endorse  on  the  same  the 
time  of  service  and  its  distance  from  the  city,  if  the  same  be  made  out  of  the  limits 
thereof. 

"  Rule  3.  The  answer  or  defence  of  the  defendant  shall  be  signed  by  him  or  his  attorney, 
and  filed  with  the  clerk  in  the  English  and  French  languages,  (if  the  mother  tongue  of  the 
plaintiff  be  French,)  on  or  before  the  first  day  of  each  term ;  and  if  no  defence  or  answer 
shall  be  filed,  nor  time  given  for  answer,  the  Court  shall,  at  the  first  day  of  sitting  thereafter, 
on  the  application  of  plaintiff,  cause  judgment  by  default  to  be  entered  against  the  defendant, 
which  if  not  set  aside  within  three  days  thereafter,  the  Court  shall,  if  required,  enter  up 
final  judgment  against  the  defendant ;  if  the  demand  be  liquidated  by  a  note,  bond,  contract, 
or  former  judgment,  and  if  the  sum  demanded  be  uncertain,  the  Court  shall  proceed  to  hear 
testimony,  assess  the  damages,  and  render  final  judgment  for  the  sum  so  assessed. 

M  Rule  4.  The  answer  shall  contain  nothing  impertinent  or  irrelevant ;  but  the  defendant 
shall  be  required  to  plead  all  such  matter  of  law  and  fact  in  the  same  answer  as  he  may  think 
proper  to  rely  on,  conformably  to  the  rules  of  practice  adopted  by  the  first  judicial  Court  of 
the  state  of  Louisiana,  prior  to  the  adoption  of  the  «  Code  of  Practice;'  and  in  all  cases 
where  matters  of  law  submitted  to  the  Court,  shall  be  argued  and  determined  before  the 
issues  of  feet  shall  be  submitted  to  the  jury. 

"  Rule  5.  The  clerk  shall  keep  a  docket  in  which  all  cases  that  are  at  issue  shall  be  en- 
tered in  the  following  order :  1.  Causes  in  which  both  issues  to  the  Court  and  to  the  country 
are  made  up.  3.  United  8tates  causes  of  a  general  nature,  and  criminal  prosecutions. 
3.  Jury  causes,  other  than  those  of  the  United  8tate*.  4.  Court  causes,  or  suits  to  be  tried  by 
the  Court  alone.  5.  All  admiralty  causes,  (the  United  States  admiralty  causes  having  pre- 
cedence on  the  list.)  And  in  setting  the  causes  for  trial  they  shall  be  called  in  the  order 
thus  prescribed. 

•*  Rule  6.  All  causes  at  issue,  whether  in  point  of  law  or  fact,  shall  be  called  ou  the  second 
day  of  each  term  at  the  meeting  of  the  Court,  and  set  down  for  trial.  In  all  cases  in  which 
pleas  both  to  the  Court  and  country  are  made,  the  pleas  involving  matters  of  law,  or  issues  sub- 
mitted to  the  Court  alone,  shall  be  first  tried ;  and  such  of  them  as  may  be  directed  to  be  tried 
on  the  issues  of  feet,  shall  be  immediately  transferred  to  the  jury  docket,  to  be  tried  on  the 
merits  during  the  same  term,  in  the  discretion  of  the  Court  In  all  cases  in  which  dilatory 
or  declinatory  pleas  or  exceptions  to  form  are  made  and  overruled,  the  party  making  such 
plea  or  pleas,  or  exceptions,  shall  pay  to  the  plaintiff  all  costs  of  suits  up  to  the  time  of 
their  being  decided  against  him ;  and  when  a  plea  is  made  to  the  jurisdiction  of  the  Court, 
involving  the  question  of  citizenship  of  a  party,  it  shall  be  tried  by  a  jury ;  and  if  the  verdict 
sustains  the  jurisdiction,  all  costs  shall  be  paid  to  the  plaintiff;  and  the  cause  shall  be  imme- 
diately tried  by  the  same  jury  on  its  merits,  at  the  option  of  the  plaintiff,  if  by  the  pleading 
it  be  a  jury  cause ;  if  not,  it  shall  be  forthwith  submitted  to  the  Court  for  decision. 

«*  Rule  7.  If  it  be  the  intention  of  a  party  to  take  an  issue  on  the  feet,  he  must  expressly 
pray  for  a  jury,  otherwise  the  cause  shall  be  wholly  tried  by  the  Court,  (except  cases  where 
the  law  itself  requires  a  jury,)  and  shall  be  put  in  the  fourth  class  of  cases  on  the  docket. 

"Rule  8.  When  a  jury  is  about  to  be  sworn  in  a. cause,  each  party  may  peremptorily  set 
aside  three  of  them,  but  no  more,  except  for  a  legal  cause. 
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the  Eastern  District  of  Louisiana,  against  one  Pierre  Gassies,  and  ob- 

*1581  ta*ne(*  a  judgment  against  him  in  the  due  course  of  law,  *for 

J  the  sum  of  three  thousand  one  hundred  dollars,  with  interest 

at  the  rate  of  five  per  cent  from  the  1st  of  December,  1829,  until 

"Rule  9.  The  clerk  shall  enter  no  came  on  the  docket  until  the  pleading!  are  folly  made 
up,  nor  shall  any  cause  be  entered  thereon  except  by  the  clerk  or  his  deputy. 

"Rule  10.  If  any  docketed  cause  shall  be  called  at  two  Courts  and  not  tried,  the  plaintiff 
shall  be  called,  and  if  he  does  not  immediately  go  to  trial  he  shall  be  nonsuited,  unless  it 
shall  appear  that  it  had  been  continued  at  defendant's  motion,  or  other  satisfactory  cause 
shall  be  shown  to  the  Court,  on  oath,  to  prove  it  was  not  postponed  on  account  of  the 
plaintiff's  neglect,  or  unless  the  defendant,  at  such  second  calling,  shall  obtain  a  further  con- 
tinuance ;  but  nothing  in  this  rule  shall  be  construed  to  prejudice  defendant's  right  of  call- 
ing for  a  nonsuit,  at  any  previous  Court 

"  Rule  11.  If  a  cause  is  at  issue,  and  either  party  move  for  a  continuance  of  it  on  ac- 
count of  the  absence  of  a  witness,  such  motion  must  be  on  oath  or  affirmation  of  the  party, 
his  agent  or  attorney,  in  writing,  subscribed  by  him,  stating  that  some  witness,  rending 
within  the  reach  of  the  process  of  the  Court,  (who  shall  be  named  and  the  place  of  bis 
residence  mentioned,)  is  wanting;  that  he  believes  that  such  witness  is  a  material  and  com- 
petent witness  in  the  cause ;  and,  to  satisfy  the  Court  of  his  materiality,  shall  state  what  fact 
or  facts  it  is  expected  or  believed  the  witness  will  prove  on  the  trial ;  that  all  reasonable  endea- 
vours have  been  used  to  procure  his  attendance  at  the  term ;  that  he  cannot  safely  go  to  trial 
without  the  benefit  of  his  testimony  ;  and  that  a  continuance  is  not  prayed  for  the  purpose 
of  delay. 

"  If  an  application  be  made  for  a  continuance,  and  also  for  a  commission  to  procure  evi- 
dence, (the  other  party  not  consenting  thereto,)  the  affidavit  must  state  what  fact  or  facte  it 
is  believed  will  be  proven  on  the  trial  of  the  cause,  thet  the  testimony  sought  is  competent 
and  material,  that  he  cannot  safely  go  to  trial  without  the  benefit  of  it,  that  he  believes  it  can 
be  procured  in  a  certain  time,  which  shall  be  specified,  and  that  the  application  is  not  made  for 
delay.    If  a  commission  issue,  interrogatories  must  be  filed,  as  directed  in  the  following  rule. 

"  Rule  13.  The  clerk  is  authorized,  in  vacation,  on  the  written  application  of  the  plaintiff 
or  his  .attorney,  to  enter  the  discontinuance  of  a  cause,  and  with  consent  of  counsel, 
written,  signed,  and  put  on  file,  to  enter  on  the  minutes,  rules  and  orders,  prepara- 
tory to  trial  of  causes  pending  therein,  and  to  issue  commissions  to  take  testimony  in  all 
cases,  at  the  instance  of  either  party ;  and  if  it  be  not  the  intention  of  the  party  taking  out 
the  commission  to  take  testimony  it  bene  esse  under  the  thirtieth  section  of  the  judiciary 
act  of  1789,  he  shall  file  interrogatories  and  serve  a  copy  thereof  on  the  opposite  party  or 
his  counsel,  who  may,  if  he  thinks  proper,  add  cross-interrogatories,  and  return  the  whole  to 
the  other  within  three  days,  or,  in  default  thereof,  the  commission  may  be  executed  without 
the  cross  interrogatories. 

u  Rule  13.  No  amendment  shall  be  made  to  any  petition  or  answer,  unless  it  be  made 
previous  to  setting  the  cause  for  trial,  (except  as  to  mere  matters  of  form,  which  may  be 
made  at  any  time  before  trial,)  and  no  amendment  shall  be  made  at  any  time,  tending 
wholly  to  alter  the  nature  of  the  action  or  defence. 

M  Rule  14.  In  all  rules  to  show  cause,  the  party  called  upon  shall  begin  and  end  his  case ; 
and  on  special  matterst  either  springing  out  of  a  cause  at  issue  or  otherwise,  the  actor  or 
party  submitting  a  point  to  the  Court,  shall  in  like  manner  begin  and  close :  and  so  shall  a 
defendant  who  admits  the  plaintiff's  case  and  takes  upon  himself  the  burden  of  the  proof, 
have  the  like  privilege. 

M  Rule  15.  In  all  cases  of  affirmance  of  judgment  on  writs  of  error  from  judgments  pro- 
nounced in  this  Court,  a  rule  may  be  taken  on  the  principal  and  his  sureties  in  the  appeal 
bond,  returnable  ten  days  after  recording  the  mandate  of  the  Supreme  Court,  to  show  cause 
why  execution  should  not  issue  against  them ;  and,  no  cause  being  shown,  judgment  shall 
be  entered  against  them  and  the  principal,  and  execution  issue  accordingly. 

M  Rule  16.  Upon  the  return  of  an  award  or  umpirage,  a  three-day  rule  shall  be  served  upon 
the  party  or  his  attorney,  against  whom  the  award  or  umpirage  may  be ;  and  should  the  same 
be  confirmed  by  the  Court,  judgment  shall  thereupon  be  entered  and  execution  issue  in  the 
same  manner  as  if  judgment  had  been  obtained  on  verdict 

M  Rule  17.  Every  motion  made  for  any  rule  or  order  shall  be  submitted  to  the  Court  in 
writing,  by  the  counsel  who  makes  it,  and  if  granted  by  the  Court,  shall  be  delivered  to  the 
clerk  to  be  entered  on  the  minutes. 
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paid,  and  costs  of  suit;  from  which  judgment  an  appeal  was  taken 
to  this  Court  by  said  Pierre  Gassies,  who  gave,  as  security  to  the 
appeal  bond,  the  present  appellant,  in  the  penalty  of  four  thousand 
five  hundred  dollars,  which  appeal  was  heard  in  this  Court  at  Ja- 

"  Rule  18.  Not  mora  than  two  counael  shall  he  permitted  to  argue  on  the  same  aide  of  a 
cause,  without  leave  of  the  Court 

"Rule  19.  All  applications  for  new  trials  shall  be  made  within  three  days  after  the  ver- 
dict of  the  jury,  or  judgment  of  the  Court,  (as  the  case  may  be ;)  and,  if  no  such  application 
be  made,  or  being  made,  shall  be  overruled,  judgment  shall  be  signed,  and  execution  issue 
if  required. 

"  Rule  20.  Counsellors  and  attorneys  licensed  by  the  Supreme  Court  of  this  state,  may 
be  admitted  as  such  in  this  Court ;  but  no  attorney  in  fact  shall  be  permitted  to  appear  as 
an  attorney  at  law,  to  prosecute  or  defend  any  suit 

M  Rule  21.  After  the  argument  of  a  cause  upon  matters  of  law,  submitted  to  the  Court, 
a  statement  in  writing  of  the  points  relied  upon,  and  a  note  of  the  authorities  cited,  may  be 
required  of  the  counsel  on  both  sides,  by  the  Court,  before  giving  judgment  thereon. 

"  Rule  22.  In  all  cases  where  a  sum  certain  is  sworn  to  be  due  from  defendant  to  plaintiff 
special  bail  shall  be  ordered ;  and  in  all  other  cases,  affidavit  being  made  of  the  facts,  the 
judge  (or  in  his  absence  the  clerk)  shall  order  the  defendant  to  be  held  to  bail,  in  such  sum 
as  he  may  think  just;  but  no  attorney  at  law  shall  be  received  as  special  bail 

M  Rule  23.  The  marshal  shall  not  be  bound  to  serve  any  subposna  on  a  witness  on  the 
day  on  which  the  cause  is  set  for  trial,  wherein  such  witness  is  required,  unless  specially 
directed  to  do  so  by  the  Court 

u  Rale  24.  It  shall  be  the  duty  of  the  marshal  to  summon  juries  according  to  law,  to 
serve  at  each  stated  term  of  the  Court,  and  he,  or  his  deputy,  shall  serve  a  written  summons 
on  each  juror,  expressing  the  day,  hour,  and  place,  at  which  he  is  to  appear,  and  also  whether 
he  is  to  serve  as  a  grand  or  a  petit  juror. 

"  Rule  25.  To  all  the  writs  of  venire,  issued  for  summoning  jurors,  the  marshal  or  his 
deputy  shall  make  a  return  upon  oath,  written  at  length,  before  the  clerk  of  the  Court,  and 
in  the  said  return  shall  make  one  class  of  those  who  were  summoned  personally,  a  second 
class  of  those  for  whom  summonses  were  left  at  their  houses,  and  a  third  class  of  those  who 
could  not  be  found. 

"  Rule  26.  The  clerk  shall  keep  a  book,  in  which  shall  be  entered  the  names  of  all  per- 
sons who  shall  be  summoned  as  jurors,  and  on  every  call  of  the  names,  shall  note  opposite 
each  name  the  presence  or  absence  of  the  juror ;  or,  if  any  juror,  once  empannelled,  shall 
refuse  or  neglect  to  attend  punctually  every  morning  on  the  call  of  the  pannel,  unless  pre- 
viously excused  by  the  Court,  he  shall  be  cited  to  show  cause  why  he  should  not  be  fined 
for  his  default ;  and  if  he  show  no  sufficient  cause,  he  shall  be  fined,  or  otherwise  punished, 
according  to  law. 

"  Rule  27.  All  moneys  paid  into  the  Court  of  the  United  8tates,  or  received  by  the  of- 
ficers thereof,  in  causes  pending  therein,  shall  be  immediately  (that  is,  the  day  after  that  on 
which  they  shall  be  received)  deposited  in  the  Branch  Bank  of  the  United  States,  in  the 
name  and  to  the  credit  of  said  Court ;  and  at  each  stated  session  of  the  Court,  the  clerk 
thereof  shall  present  an  account  to  the  Court  of  all  moneys  remaining  therein,  subject  to 
the  order  thereof,  stating  particularly  on  account  of  what  causes  said  moneys  are  deposited, 
which  account,  with  the  vouchers  thereof,  shall  be  filed  in  Court 

"  Rule  28.  All  notes  and  obligations,  and  the  gross  amount  of  moneys  arising  from  the 
sale  of  property,  in  pursuance  of  any  order  or  decree  of  this  Court,  shall  be  paid  into  Court 
by  the  marshal,  to  be  deposited  in  the  Branch  Bank ;  and  an  account  of  sales  of  such 
property,  so  disposed  o£  shall  be  filed  in  Court  at  the  same  time ;  and  in  the  cases  men- 
tioned in  this  and  the  preceding  rule,  the  costs  and  charges  of  the  suit  shall  be  taxed  and 
first  paid  out  of  the  moneys  in  Court 

u  Rule  29.  Money  deposited  in  Court  pending  a  suit,  shall  not  be  delivered  on  bond  to 
any  party  or  person." 

« GENERAL  RULES  OF  PRACTICE  IN  ADMIRALTY. 
"Rule  1.  The  material  facts  in  a  libel  (except  in  case  of  a  libel  for  seamen's  wages,  or 
where  the  United  8tates  are  libellanta)  must  be  sworn  to  by  the  libellant,  his  agent  or  attorney, 
before  an  order  for  admiralty  process  shall  issue,  and  every  claim  must  be  sworn  to  in  the  like 
manner,  before  filing  the  same. 
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*159 .  nuary  term,  1832.    *6  Peters,  761.    A  judgment  confirming 
J  the  judgment  below  was  rendered ;  and  upon  said  judgment 
and  mandate  of  this  Court  in  due  course  of  proceeding,  an  execu- 
tion issued  against  the  property  of  said  Pierre  Gassies.    After  va- 

"  Rule  2.  When  the  process  is  in  rem,  and  a  party  is  alio  personally  cited,  the  citation  shall 
be  tnade  returnable  at  the  same  time  with  the  warrant,  to  wit,  in  fourteen  days :  and  when 
the  proceeding  is  altogether  in  personam,  the  process  shall  likewise  be  returnable  in  four- 
teen days. 

"  Rule  3.  In  all  cases  of  seizure  and  prosecution  of  any  ship  or  Teasel,  goods,  wares,  and 
merchandise,  when  the  claimant  may  bond  of  right  under  the  89th  section  of  the  act  of  2d 
of  March,  1799,  « to  regulate  the  collection  of  duties  on  imports  and  tonnage,'  and  in  all 
other  cases  where  the  district  attorney  is  consenting  to  such  bonding,  the  same  may  be  done 
in  the  manner  directed  by  the  said  section,  the  district  attorney  naming  the  appraisers  and 
approving  the  security. 

41  Rule  4.  The  clerk,  or,  in  his  absence,  the  deputy  clerk,  be,  and  he  is  hereby,  appointed  a 
commissioner,  before  whom  appraisers  of  ships  or  vessels,  or  goods,  wares,  and  merchandise, 
.seized  for  breaches  of  any  law  of  the  United  States,  may  be  sworn  or  affirmed. 

"  Rule  5.  Appraisers,  acting  under  the  orders  of  the  Court,  shall  be  severally  entitled 
to  receive  five  dollars  in  each  case  wherein  they  may  make  an  appraisement,  to  be  paid  by 
the  party  at  whose  instance  the  appraisement  shall  be  made. 

"  Rule  6.  All  appraisements  and  bonds  taken  in  pursuance  thereof,  shall  be  copied  at 
length  in  a  book  to  be  kept  for  that  purpose,  and  the  originals  filed  in  Court 

"  Rule  7.  No  vessel  or  merchandise,  in  the  custody  of  the  marshal,  shall  be  released 
upon  bond,  until  the  costs  and  charges  of  the  officers  of  the  Court  (so  far  as  the  same 
may  have  accrued)  shall  be  paid  by  the  party  giving  bond. 

"  Rule  8.  When  property  is  in  the  hands  of  the  marshal,  he  shall  be  authorized,  from 
time  to  time,  on  motion  to  that  effect,  to  sell  so  much  of  the  same  at  public  auction,  after 
notice,  as  may  be  necessary  to  defray  the  costs  and  charges  incident  to  the  keeping  of  the 


"  Rule  9.  Moneys  paid  into  Court  shall  not  be  paid  out  in  pursuance  of  any  decree  of  the 
same  upon  which  an  appeal  may  be  had,  until  ten  days  (exclusive  of  Sundays)  shall  have 
elapsed  after  such  decree  shall  have  been  made ;  and  when  an  appeal  shall  be  entered,  the 
appellant  shall,  within  ten  days,  exclusive  of  Sundays,  from  the  time  of  making  the  decree, 
give  security  for  damages  and  costs ;  and  if  security  shall  not  be  given  within  that  time,  the 
decree  may  be  executed  as  if  there  had  no  appeal  been  prayed  for. 

"  Rule  10.  In  proceedings  touching  seamen's  wages,  when  a  party  is  cited  to  show  cause 
against  the  issuing  of  admiralty  process,  oath  must  be  made  of  the  service  of  such  citation, 
in  case  the  party  cited  does  not  appear,  except  the  citation  has  been  returned,  and  served 
by  the  marshal,  or  his  deputy. 

"  Rule  11.  No  claim  shall  be  filed  after  the  expiration  of  monition,  or  return  day  of  the 
warrant,  without  the  leave  of  the  Court,  or  by  consent  of  the  parties  libellant,  in  writing, 
and  put  on  file. 

M  Rule  12.  In  all  cases  in  which  the  United  8tates  are  libellants,  the  clerk  is  authorized  to 
issue  admiralty  process  without  an  order  from  the  judge. 

"ADDITIONAL  RULES. 

«  20th  March,  1830. 
"  1.  No  denial  of  the  allegation  of  citizenship  made  in  a  petition,  nor  any  dilatory  exception 
or  plea  in  abatement  involving  matters  of  fact,  shall  be  allowed,  unless  verified  by  affidavit 
filed  therewith  by  the  counsel,  agent,  or  party,  as  to  their  belief  of  the  truth  thereof 

__  "UthJune,  1830. 

"  2.  The  testimony  of  witnesses  given  at  the  bar,  shall  not  be  reduced  to  writing  by  the 
clerk  of  the  Court,  or  any  other  person  in  trials  at  law,  as  contradistinguished  from  ad- 
miralty and  equity  causes. 

"  3.  Facts  shall  not  be  submitted  to  a  jury  in  order  to  obtain  a  special  verdict  in  any 
cause,  except  by  the  consent  of  parties  entered  on  record. 
"  4.  No  verbal  agreements  or  arrangements  of  parties,  or  their  counsel,  touching  any  cause 
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rious  proceedings  had  relative  thereto,  the  marshal  of  the  said  district 
made  his  return  in  said  case,  that  the  sum  of  three  hundred  and 
seventy-five  dollars  and  fifty  cents  *alone  had  been  made  r*160 
from  the  property  and  estate  of  said  Pierre  Gassies;  for  ■- 
which  sum  a  credit  was  given  upon  the  execution  the  31st  of  Ja- 
nuary, 1833. 

Upon  the  13th  of  April,  1833,  a  motion  was  made  in  the  District 
Court,  that  Sebastian  Hiriart,  the  appellant,  show  cause  on  the  first 
day  of  the  next  term,  why  judgment  should  not  be  *entered  r#161 
against  him,  for  the  amount  of  the  judgment,  damages,  interest,  *■ 
and  costs ;  and  why  execution  should  not  issue  against  him.  At 
the  proper  time  the  said  appellant  filed  his  answer ;  and  after  argu- 
ment, &c,  judgment  was  given  against  the  appellant,  upon  said  appeal 
bond ;  and  the  appellant  prosecuted  this  appeal.  Execution  issued 
upon  this  judgment  on  the  1st  *of  July,  1833,  and  was  levied  r*i  62 
upon  his  property,  but  the  sale  of  it  was  stayed  by  an  injunc-  *• 
tion  issued  by  the  judge  of  said  District  Court,  upon  the  27th  of  July, 
1833.  On  the  28th  of  December,  1833,  the  said  injunction  was 
dissolved,  from  which  dissolution  of, the  injunction  the  appellant 
prayed  an  appeal  to  this  Court 

The  District  Judge  refused  to  allow  this  writ  of  error,  assigning 
for  the  same  the  following  reasons : 

*"  The  act  of  Congress  forbids  any  writ  cf  enor  or  appeal  r»163 
to  be  taken,  except  from  a  final  judgment.  The  Supreme  L 
Court  of  the  United  States,  in  the  case  of  Western  et  al.  v.  The  City 
Council  of  Charleston,  2  Peters,  449,  have  given  a  judicial  definition 
of  this  word  ' final.'  It  is  there  said, '  the  word  final  must  be  under- 
stood, in  the  section  under  consideration,  as  applying  to  all  judg- 
ments and  decrees  which  determine  the  particular  cause.'  That  is, 
as  I  understand  it,  only  such  judgments  as  conclude  the  rights  of  the 
party  can  be  considered  final  in  the  sense  of  the  law. 

*"In  the  case  under  consideration,  the  rights  of  the  party  r»164  * 
complainant,  as  to  his  liability  to  pay  this  debt,  (for  that  was  L 
his  own  stipulation  in  case  the  principal  did  not,)  were  passed  upon 
at  the  time  the  judgment  below  was  affirmed,  and  at  all  events, 
when  judgment  was  given  against  him  on  the  rule  to  show  cause  as 
above  referred  to,  then  perhaps  he  might  have  defeated  the  obliga- 
tion by  the  plea '  non  est  factum/  or  some  other ;  but  the  dispute 
now  is  merely  as  to  the  remedy  sought  to  enforce  a  right  already 
determined  by  both  Courts. 

depending  in  thii  Court,  shell  be  deemed  of  any  Yalidity,  or  noticed  in  any  way  by  the 
Court 

«mhMay,  1831. 
"It  w  ordered,  that  the  twelfth  rale  of  the  roles  of  this  Court  relating  to  raits  at  law,  be 
so  amended  as  to  allow  plaintiffs  in  all  cases  to  take  out  commissions  to  examine  witnesses 
after  the  return  of  service  of  process ;  the  plaintiff  serving  the  defendant  with  a  copy  of 
his  interrogatories,  as  heretofore  required:  and  when  defendant  resides  in  the  country,  he 
shall  be  allowed,  in  addition  to  the  time  now  prescribed,  one  day  for  every  twenty  miles' 
distance  he  may  reside  from  the  city  of  New  Orleans,  to  file  cross-interrogatories ;  com- 
missions on  the  part  of  defendant  shall  issue  only  after  issue  joined,  and  in  conformity  with 
the  previous  practice  of  this  Court 
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"In  the  case  of  Young  v.  Grundy,  6  Cranch,  51,  it  is  said,  'an 
appeal  does  not  lie  from  an  interlocutory  decree  dissolving  an  injunc- 
tion.' And  in  Gibbons  v.  Ogdeti,  6  Wheaton,  448,  the  Court*  say, 
'nor  from  a  decree  affirming  a  decretal  order  of  an  inferior  Court 
refusing  to  dissolve  an  injunction.' 

"  I  am  aware  that  the  technical  expression, '  interlocutory  judg- 
ment/ is  usually  applied  to  incidental  orders,  made  in  the  progress 
of  a  cause,  not  affecting  the  main  question  to  be  afterwards  deter- 
mined by  the  Court ;  but  all  incidental  orders  are  '  interlocutory/ 
whether  they  be  made  pending  or  after  the  determination  of  the 
main  question,  and  these  orders  may  be  made  so  long  as  the  case  is 
within  the  control  of  the  Court,  and  all  cases  are  within  the  control 
of  the  Court  until  its  judgment  is  fully  executed.  When  an  injunc- 
tion is  obtained  suspending  an  execution,  the  object  is  not  to  bring 
the  judgment  itself  into  review,  but  to  inquire  whether  an  improper 
attempt  is  made  to  enforce  it. 

"  Injunctions  are  grantable  at  chambers.  Now,  it  will  not  be  pre- 
tended that  a  verbal  refusal  of  a  judge  to  grant  an  injunction  would 
sustain  an  appeal ;  but  if  he  should,  through  inadvertence,  grant  it 
when  no  equity  appeared  on  the  face  of  the  petition,  or  on  further 
examination  it  should  be  found  to  be  unfounded,  and  he  should  then 
refuse  to  perpetuate  it,  what  difference  is  there  in  reason,  why  a  re- 
fusal to  make  it  operative,  after  a  full  investigation  of  its  merits, 
should  give  the  party  any  more  right  to  appeal,  than  his  refusal  in 
the  first  instance? 

"It  may  be  said  that  when  a  dispute  arises  as  to  the  right  of  a 
party  to  appeal,  the  case  ought  to  be  sent  up  to  the  appellate  Court 
for  its  determination  as  to  that  right.  To  this  there  are  two  answers : 
1.  Where  the  law  itself  has  fixed  the  amount  ffcm  which  an  appeal 
*1651  can  ^e  ^en,  an<*  ^at  amount  is  palpably  *below  the  sum  so 
J  fixed ;  or  when  the  appellate  Court  has  given  a  construction 
to  the  law  embracing  the  right  of  a  party  to  appeal,  in  the  given 
case,  as  I  conceive  has  been  done  in  cases  similar  to  this,  it  would 
be  treating  the  Court  with  disrespect  to  send  to  it  a  case,  of  which, 
according  to  settled  law,  it  could  not  take  cognisance.  2.  How- 
ever much  I  am  disposed  to  have  my  decisions  reviewed,  yet  I  am 
as  much  bound  to  guard  the  rights  of  one  party,  as  the  other;  and 
when  my  judgment  is  convinced  that  the  law  does  not  authorize  an 
appeal,  and  which  if  granted  would  operate  injuriously  to  the  other 
party,  I  feel  bound  to  refuse  it.  Besides,  if  this  party  has  a  right  to 
appeal  upon  the  ground  stated,  his  security  in  the  appeal  bond,  in 
case  of  his  insolvency,  would  have  the  same  right,  on  making  a  suf- 
ficient oath,  to  obtain  an  injunction,  and  so  on  ad  infinitum." 

After  the  order  to  dissolve  the  injunction,  the  plaintiff  below  took 
out  an  alias  execution  against  the  property  of  Sebastian  Hiriart,  the 
prior  execution  having  been  returned  into  Court. 

On  the  12th  of  April,  1834,  Mr.  Slidell,  counsel  for  Hiriart, 
obtained,  on  motion,  an  order  that  the  defendant,  Jean  Gassies 
Ballon,  show  cause,  on  Monday,  the  14th  instant,  at  H  o'clock,  A.  M., 
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why  the  execution  issued  in  this  case  should  not  be  quashed,  and  all 
further  proceedings  on  the  judgment,  rendered  in  this  case,  suspended, 
on  the  ground  that  the  Supreme  Court  has  accorded  a  writ  of  error 
which  had  been  refused  by  this  Court  before  the  execution  issued. 

And  on  the  14th  of  the  same  month,  the  following  order  was 
made.  The  rule  taken  by  the  plaintiff  on  the  defendant  came  on 
this  day  before  the  Court,  when,  no  opposition  being  made  by  the 
counsel  for  the  defendant,  it  is  ordered  that  the  same  be  made  abso- 
lute, on  condition  that  the  plaintiff  enter  into  bond,  with  good  and 
sufficient  sureties,  to  respond  to  the  judgment  enjoined  against  by 
ihe  plaintiff. 

The  questions  submitted  to  the  Court,  on  the  part  of  the  defend- 
ant in  error,  are  .-whether  there  be  error  in  the  proceedings  of  the 
District  Court  of  Louisiana  in  the  refusal  of  the  writ  of  error;  and 
whether  the  judgment  and  decree  of  the  said  Court  ought  not  to  be 
confirmed  with  damages;  the  present  application  being  made  for 
delay  only. 

*Mr.  Justice  Story  delivered  the  opinion  of  the  Court         r»i#56 

This  is  a  writ  of  error  to  the  District  Court  of  the  Eastern  *■ 
District  of  Louisiana.  The  plaintiff  in  error  was  surety  in  an  appeal 
bond  given  upon  a  writ  of  error  to  a  judgment  of  the  District  Court 
of  Louisiana,  rendered  in  1830,  in  a  suit  of  Jean  Gassies  Ballon  v. 
Pierre  Gassies;  which  judgment  was  affirmed  in  the  Supreme  Court 
of  the  United  States  in  1832.  Upon  the  cause  coming  back  to  the 
District  Court,  upon  the  mandate  of  the  Supreme  Court,  execution 
issued  against  the  judgment  debtor,  Pierre  Gassies,  and  was  returned 
satisfied  in  part.  Upon  motion  afterwards  made,  and  due  notice  to 
Hiriart,  a  summary  judgment  was  entered  against  him  upon  the 
appeal  bond ;  in  pursuance  of  a  rule  of  the  District  Court.  The  rule 
is  in  the  following  words:  "in  all  cases  of  affirmance  of  judgment, 
on  writs  of  error,  from  judgments  pronounced  in  this  Court;  a  rule 
may  be  taken  on  the  principal  and  his  sureties  in  the  appeal  bond, 
returnable  ten  days  after  recording  the  mandate  of  the  Supreme 
Court,  to  show  cause  why  execution  should  not  issue  against  them ; 
and  no  cause  being  shown,  judgment  shall  be  entered  against  them 
and  the  principal,  and  execution  issue  accordingly."  Hiriart 
showed  for  cause,  (among  other  things  not  necessary  to  be  stated,  as 
they  are  not  cognisable  on  a  writ  of  error,)  that  the  proceeding  was 
irregular,  and  that,  if  liable  on  the  bond,  his  liability  must  be  esta- 
blished by  an  ordinary  action,  before  a  competent  tribunal.  The 
District  Court,  notwithstanding,- entered  the  summary  judgment ;  and 
the  writ  of  error  is  taken  to  this  judgment. 

The  principal  point  relied  on  seems  to  be  that  the  party  was  en- 
titled to  a  trial  by  jury,  and  that  no  such  summary  judgment  is 
authorized  by  law.  Whether  this  objection  is  well  founded  depends 
upon  the  act  of  Congress  of  the  26th  of  May,  1824,  for  the  regula- 
tion of  the  practice  of  the  District  Court  of  Louisiana.  That  act  de- 
clares that  the  mode  of  proceeding  in  civil  causes  in  the  Courts  of 
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the  United  States  in  Louisiana,  shall  be  conformable  to  the  laws 
directing  the  mode  of  practice  in  the  District  Courts  of  the  states; 
with  a  power  in  the  judge,  to  make  rules  to  adapt  such  laws  of  pro- 
cedure to  the  organization  of  the  Courts  of  the  United  States.  The 
laws  of  Louisiana  allow  appeals  from  the  District  Courts  of  the  state, 
*1671  t0  ^e  Supreme  Court,  upon  giving  an  appeal  bond  with  se- 
J  curity ;  *and  authorize  a  summary  judgment  upon  such  appeal 
bond,  upon  mere  motion  in  the  Court  from  whence  the  appeal  was 
taken,  in  execution  of  the  judgment  of  the  appellate  Court,  (a)  The 
rule  of  the  District  Court  of  Louisiana,  therefore,  follows  the  analogy 
of  the  laws  of  Louisiana,  being  modified  only  so  far  as  is  proper  to 
suit  the  organization  of  the  Courts  of  the  United  States,  and  to  con- 
form to  the  laws  thereof.  The  summary  judgment,  therefore,  was 
strictly  authorized;  and  the  party  appellant  had  no  right  to  a  trial  by 
jury.  In  becoming  a  security  he  submitted  himself  to  be  governed 
by  the  fixed  rules  which  regulate  the  practice  of  the  Court.  The 
judgment  is  affirmed  with  damages  at  the  rate  of  six  per  cent.,  and 
costs. 

It  may  be  added,  to  prevent  misapprehension,  that  there  is  also,  in 
the  same  record,  an  appeal  taken  to  a  decree  of  the  District  Court, 
dissolving  an  injunction  to  the  judgment  granted  upon  a  petition  in 
the  nature  of  a  bill  in  equity.  This  appeal  is  not  before  us :  and 
being  only  an  interlocutory,  and  not  a  final  decree,  it  is  not  the 
subject  of  an  appeal. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States,  for  the  Eastern  District 
of  Louisiana,  and  was  argued  by  counsel ;  on  consideration  where- 
of, it  is  adjudged  and  ordered  by  this  Court,  that  the  judgment  of  the 
District  Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed  with 
costs  and  damages  at  the  rate  of  six  per  centum  per  annum. 

(a)  See  Code  of  Procedure  of  Louisiana,  art.  570.  573. 575.  579.  596, 597. 
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•The  United  States,  Appellants,  v.  George  J.  P.  Clarke. 

The  decree  of  the  Supreme  Court  of  East  Florida,  confirming  a  concession  of  land  to  the 
appellee,  granted  to  him  by  Governor  Coppinger,  in  December,  1817,  confirmed. 

A  concession  on  condition,  becomes  absolute  when  the  condition  is  performed. 

The  original  concession  by  Governor  Coppinger,  on  the  petition  of  George  J.  F.  Clarke,  was 
made  on  the  17th  of  December,  1817,  of  twenty-six  thousand  acres  of  land,  in  the 
places  he  solicited  in  his  petition,  and  a  complete  title  was  made  of  twenty-two  thousand 
acres,  part  of  the  same,  in  December,  1817.  Twenty  thousand  acres,  part  of  the  whole 
concession,  were  sold  by  the  appellee.  The  other  four  thousand  were  surveyed  in  con- 
formity with  the  decree  of  17th  of  December,  1817,  and  a  complete  title  to  the  same 
was  made  by  Governor  Coppinger,  on  the  4th  of  May,  1818.  By  the  Court  The  claimant 
cannot  avail  himself  of  the  grant  of  the  4th  of  May,  1818,  made  after  the  24th  of  Ja- 
nuary, 1818,  the  time  limited  by  the  Florida  treaty.  He  must  rest  his  claim  on  the  con- 
cession made  on  the  17th  of  December,  1817. 

The  validity  of  concessions  of  land  by  the  authorities  of  Spain  in  East  Florida,  is  expressly 
recognised  in  the  Florida  treaty,  and  in  the  several  acts  of  Congress. 

The  eighth  article  allows  the  owners  of  land  the  same  time  for  fulfilling  the  conditions 
of  their  grants  from  the  date  of  the  treaty,  as  is  allowed  in  the  grant  for  the  date  of  the 
instrument  And  the  act  of  the  8th  of  May,  1822,  requires  every  person  claiming 
title  to  lands,  under  any  patent,  grant,  concession,  or  order  of  survey  dated  previous 
to  the  24th  of  January,  1818,  to  file  his  claim  before  the  commissioners,  appointed  in 
pursuance  of  the  act  All  the  subsequent  acts  on  the  subject  observe  the  same  language ; 
and  the  titles  under  these  concessions  have  been  uniformly  confirmed,  when  the  tract  did 
not  exceed  a  league  square. 

APPEAL  from  the  Supreme  Court  of  East  Florida. 

The  case  was  argued  by  Mr.  Call,  for  the  appellants  »  and  by 
Mr.  Wilde,  for  appellee. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  case  is  in  many  respects  similar  to  that  which  has  been 
decided  at  this  term,  between  the  same  parties,  (a)  The  appellee 
*filed  his  petition  before  the  District  Court  of  East  Florida,  r#169 
asserting  a  title  of  twenty-six  thousand  acres  of  land,  granted  *- 
by  Don  Jose  Coppinger,  governor  of  that  territory,  while  under  the 
dominion  of  his  Catholic  Majesty. 

The  petition  presented  by  Clarke  to  the  Spanish  governor,  asks, 
in  consideration  of  services  and  as  a  remuneration  for  losses  sustain- 
ed, all  which  he  states,  twenty-six  thousand  acres  of  land  in  the 
following  places :  twenty-two  thereof,  in  the  Hammocks  of  Cusco- 
ville  and  Chachala;  and  the  four  remaining  at  a  vacant  place  called 
Yallahassa,  on  the  west  of  the  river  St.  John. 

On  the  17th  of  December,  1817,  the  governor  passed  a  decree 
granting  in  absolute  property  to  the  said  Don  George  Clarke  the 
twenty-six  thousand  acres  of  land  in  the  places  he  solicits  in  his  pe- 

(a)  This  case  was  decided  at  January,  term,  1834,  but  the  opinion  was  not  received  by 
the  Reporter  until  after  the  publication  of  the  Reports  of  the  term. 
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tition ;  and  a  complete  title  was  made  in  December,  181 7,  to  twenty- 
two  thousand  lying  in  the  Hammocks,  known  by  the  names  of 
Cuscoville  and  Chachala.  The  petition  filed  in  the  District  Court 
states,  that  twenty  thousand 'acres,  part  of  this  tract,  have  been  sur- 
veyed at  the  place  designated,  and  sold  to  John  De  Centralgo. 

The  other  four  thousand  acres  were  surveyed  in  conformity  with 
the  decree,  and  a  complete  title  made  by  Governor  Coppinger  on  the 
4th  of  May,  1818. 

The  Court  decreed  the  claim  to  be  valid;  and  reciting  that  twenty 
thousand  acres,  part  of  the  twenty-two  thousand,  had  been  on  the 
same  day  confirmed  to  Moses  E.  Levy,  on  his  petition  for  the  same ; 
proceeded  to  decree  the  remaining  four  thousand  acres  to  the  pe- 
titioner. 

The  United  States  appealed  from  this  decree. 

The  only  question  not  already  decided,  which  is  made  in  this 
case,  arises  from  the  fact,  that  the  full  title  for  the  four  thousand 
acres  of  land  in  controversy,  was  made  after  the  24th  of  January, 
1818.  The  petitioner  therefore  cannot  avail  himself  of  that  grant, 
and  must  rest  his  claim  on  the  concession  made  the  17th  of  Decem- 
ber, 1817.  That  concession  is  unconditional;  but  the  counsel  for 
the  United  States  contends  that  it  can  give  no  valid  title.  The  ar 
gument  is  understood  to  have  been  applied  to  concessions  made 
absolutely,  as  well  as  to  those  made  on  condition ;  and  the  Court 
*170l  w  t^ere^ore  consider  it  as  *applicable  to  both.  A  conces- 
J  sion  on  condition,  becomes  absolute  when  the  condition  is 
performed. 

The  validity  of  concessions  is,  we  think,  expressly  recognised 
both  in  the  treaty,  and  in  the  several  acts  of  Congress. 

The  eighth  article  allows  the  owners  of  lands  the  same  time  for 
fulfilling  the  conditions  of  their  grants,  from  the  date  of  the  treaty, 
as  is  allowed  in  the  grant  from  the  date  of  the  instrument ;  and  the 
act  of  the  8th  of  May,  1822,  requires  every  person  claiming  title  to 
lands  under  any  patent,  grant,  concession,  or  order  of  survey, 
dated  previous  to  the  24th  day  of  January,  1818,  to  file  his  claim 
before  the  commissioners  appointed  in  pursuance  of  that  act  All 
the  subsequent  acts  on  the  subject  observe  the  same  language ;  and 
the  titles  held  under  these  concessions  have  been  uniformly  confirm- 
ed, where  the  tract  did  not  exceed  a  league  square.  The  question 
is  not  now  open  for  discussion.    The  decree  is  confirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Superior  Court  for  the  Eastern  District  of  Florida,  and  was 
argued  by  counsel ;  on  consideration  whereof,  it  is  ordered,  adjudged, 
and  decreed  by  this  Court,  that  the  decree  of  the  said  Superior 
Court  in  this  cause,  confirming  the  title  of  the  claimant,  be,  and  the 
same  is  hereby,  affirmed  in  all  respects. 
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*  United  States,  Appellants,  v.  Antonio  Huertas. 

On  the  15th  of  September,  1817,  the  appellee,  on  his  petition  to  the  Governor  of  East 
Florida  for  a  grant  of  land  for  fifteen  thousand  acres,  for  services  performed  by  him, 
obtained  a  decree  of  the  governor  for  the  same.  The  land  is  described  in  the  petition 
particularly,  and  its  location  designated.  In  December,  1820,  an  order  of  survey  was 
obtained  for  the  lands,  and  they  were  surveyed.  The  certificate  of  survey  omits  to  state 
that  the  lands  lie  at  the  place  described  in  the  petition.  The  surveys  were  executed  in 
April,  1821,  and  full  titles  to  the  land  were  granted  in  the  same  month.  By  the  Court : 
The  order  of  survey,  and  the  full  title  granted  for  the  land  surveyed,  could  convey  no- 
thing not  comprehended  in  the  decree  of  the  15th  of  September,  1817.  That  decree  was 
for  fifteen  thousand  acres  of  land,  lying  at  the.  place  described  in  the  petition. 

The  District  Court  decided  that  the  claim  was  valid,  and  confirmed  it,  according  to  the  sur- 
veys. By  the  Court :  This  Court  concurs  with  the  District  Court  so  far  as  respects  the 
validity  of  the  claim,  but  disapproves  of  that  part  of  it  which  confirms  the  title  to  the 
lands  described  in  the  surveys  made  in  April,  1821.  These  surveys  do  not  appear  to 
conform  to  the  concession,  under  which  alone  the  petitioner  can  claim. 

The  decree  of  the  District  Court  was  affirmed  so  far  as  it  declares  the  claim  of  the  petitioner 
was  valid,  and  reversed  so  far  as  it  confirmed  the  title  to  the  land  in  the  surveys.  The 
cause  was  remanded  to  the  District  Court,  with  directions  to  cause  a  survey  to  be  made 
of  the  lands  contained  in  the  concession,  according  to  its  terms,  and  to  decree  the 
» to  the  claimant 


APPEAL  from  the  Superior  Court  of  East  Florida,  (a) 

This  case  was  argued  for  the  United  States,  by  Mr.  Call ;  and  by 
Mr.  Wilde  and  Mr.  White,  for  the  appellee. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court 

On  the  15th  of  September,  1817,  Antonio  Huertas,  an  inhabitant 
of  East  Florida,  petitioned  the  governor  of  that  province  for  fifteen 
thousand  acres  of  land ;  on  which  the  following  decree  was  made. 

"In  attention  to  what  this  petitioner  represents,  and  whereas  *the 
services  he  mentions  were  well  known,  I  grant  to  him,  in  the  r«172 
name  of  his  majesty,  and  of  his  royal  justice,  which  I  admi-  *- 
nister,  the  fifteen  thousand  acres  of  land  which  he  solicits,  in  order 
that  he  may  possess  and  enjoy  them  in  absolute  ownership ;  and  in 
testimony,  &c." 

The  land  solicited  is  described  in  the  petition  as  lying  on  a  stream 
running  west  of  St.  John's  river,  and  emptying  itself  into  it  at  the 
distance  of  about  twelve  miles  south  of  the  Lake  George,  and  the 
survey  to  begin  at  about  four  or  five  miles  west  of  the  river  St. 
John,  so  that  the  said  stream  will  divide  the  tract  into  two  parts. 

In  December,  1820,  an  order  was  obtained  for  surveying  the  land 
in  four  tracts ;  one  of  two  thousand  five  hundred  acres,  another  of 
one  thousand  five  hundred,  a  third  of  six  hundred,  and  the  fourth 

(a)  This  case  was  decided  at  January,  term,  1834,  bat  the  opinion  of  the  Coart  was  not 
received  by  the  Reporter  until  after  the  publication  of  the  volume  containing  the  Reports 
of  that  term. 
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often  thousand  four  hundred  acres.  These  surveys  were  executed 
in  April,  1821,  and  full  titles  granted  in  the  same  month. 

These  several  tracts  adjoin  each  other,  and  appear  to  lie  on  the 
stream  required  in  the  petition,  and  directed  by  the  decree.  But  the 
certificate  of  the  surveyor  omits  to  state  that  the  land  lies  four  or  five 
miles  west  of  the  river  St  John. 

The  order  of  survey,  and  the  full  title  granted  for  the  land  sur- 
veyed, could  convey  nothing  not  comprehended  in  the  decree  of  the 
15th  of  September,  1817.  That  decree  was  for  fifteen  thousand 
acres  of  land  lying  in  the  place  described  in  the  petition. 

The  District  Court  decided  that  the  claim  was  valid,  and  confirm- 
ed it  to  the  claimant  "  to  the  extent,  and  agreeable  to  the  boundaries, 
as  in  the  grants  for  the  said  land,  and  the  plats  for  the  four  surveys 
thereof  made,  by  Don  Andrew  Burgevin,  and  dated  the  5th  day  of 
April,  1821,  and  filed  herein,  as  set  forth." 

This  Court  concurs  with  the  District  Court,  so  far  as  respects  the 
validity  of  the  claim,  but  disapproves  of  that  part  of  it  which  con- 
firms the  title  to  the  lands  described  in  the  surveys  made  in  April, 
1821.  Those  surveys  do  not  appear  to  this  Court  to  conform  to  the 
concession  made  in  1817,  under  which  alone  the  petitioner  can 
claim.  The  decree  of  the  District  Court  is  affirmed,  so  far  as  it  de- 
clares the  claim  of  the  petitioner  to  be  valid ;  and  is  reversed,  so  far 

*1731  as  **  con^rms  h*s  t*t'e  t0  ^e  *'aQds  described  in  the  several 
J  plats  of  surveys  referred  to  in  the  decree.  And  the  cause  is 
remanded  to  the  District  Court,  with  directions  to  cause  a  survey  to 
be  made  of  the  lands  contained  in  the  said  concession,  according  to 
the  terms  thereof,  and  to  decree  the  same  to  the  claimant,  so  far  as 
he  has  retained  his  title  thereto 
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Alabama.  A  bill  was  filed  by  the  heirs  at  law  of  R.  T.,  stating,  that  R.  T.,  being  then  a 
citizen  of  Georgia,  in  the  year  1819,  made  a  conditional  wiU,ia  which  he  recites,  "  being 
about  to  take  a  long  journey,  and  knowing  the  uncertainty  of  life,  he  deemed  it  advisable 
to  make  a  will."  The  will  was  set  out  in  the  bill,  and  was  executed  before  three  wit- 
nesses ;  and  devises  all  his  real  and  personal  estate  to  his  brother,  B.  T.,  after  making  a 
small  provision  for  his  sister  and  her  son.  R.  T.  performed  the  journey,  and  returned 
safe.  After  the  decease,  in  Alabama,  of  R.  T.,  his  brother,  B.  T.  carried  the  supposed 
will  to  the  County  Court,  in  Dallas  county,  Alabama,  to  which  the  intestate  and  his 
brother  had  removed,  and  where  they  had  purchased  and  held  jointly  considerable  real 
and  personal  estate ;  and  upon  proof  of  the  handwriting  of  two  of  the  subscribing  wit- 
nesses who  were  dead,  the  other  witness  living  in  the  state  of  Georgia,  the  will  was  ad- 
mitted to  probate.  The  bill  alleges  the  probate  to  be  void,  prays  that  the  will  may  be 
cancelled,  and  the  estate  distributed  according  to  the  laws  of  Alabama. 

Held :  that  this  was  not  a  conditional  will  The  instrument  taking  effect  as  a  will,  is  not 
made  to  depend  upon  the  event  of  the  return  or  not  of  the  testator  from  his  journey. 
There  is,  therefore,  no  colour  for  annulling  the  will  that  it  was  conditional. 

In  me  case  of  Armstrong  v.  Lear,  12  Wheat  175,  6  Cond.  Rep.  500,  it  was  said  by  this 
Court,  that  no  other  evidence  of  there  being  a  will  can  be  received  by  the  Court,  than  soth 
as  would  be  sufficient  in  all  other  cases  where  titles  are  derived  under  a  will ;  and  nothing 
but  the  probate,  or  letters  of  administration  with  the  will  annexed,  are  legal  evidence  in 
all  questions  respecting  personalty.  But  the  rule  there  laid  down  does  not  apply  to  this 
case.  Here  the  complainant  set  up  the  will  as  the  source  of  his  title,  and  was  bound  to 
prove  it;  which  must  be  done  by  the  probate,  which  must  be  set  forth  in  the  bill.  In 
this  case  the  complainant  had  set  forth  a  copy  of  the  instrument  in  his  bill,  alleging  it 
was  conditional,  and,  therefore,  not  valid.  The  defendant  was  under  no  obligation  to 
produce  any  probate.  Every  thing,  by  the  complainant's  own  showing,  was  before  the 
Court 

An  original  bill  will  not  be  sustained  on  the  allegation  that  the  probate  of  the  will  is  void. 
If  any  error  was  committed  by  the  Court  of  Dallas  county  in  admitting  the  will  to  pro- 
bate, it  should  have  been  corrected  by  an  appeal  to  the  next  term  of  the  Supreme  Court 
in  Chancery,  or  in,  the  District  of  Washington,  to  the  Superior  Court  of  that  District, 
according  to  the  law  of  Alabama. 

APPEAL  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 

The  appellees,  citizens  of  the  state  of  Georgia,  filed  their  bill  in 
the  District  Court  of  the  United  States  for  the  Southern  *Dis-  r*175 
trict  of  Alabama  against  the  appellant,  Mason  Gilliam,  and  *- 
John  Gilliam,  her  son,  stating  that  they  and  the  defendants  were 
the  heirs  at  law  of  Richard  Tarver,  who  died  in  the  year  1827; 
that  the  deceased  in  1819  made  a  will,  which  they  assert  to  be  a 
conditional  will,  and  which  they  exhibit ;  which  they  also  state  was 
not  considered  as  a  will  by  Richard  Tarver  at  the  time  of  his  death. 
That  the  principal  devisee  in  that  will,  Benjamin  Tarver,  one  of  the 
defendants,  has  proved  the  will  in  Dallas  county,  by  proving  the 
handwriting  of  two  of  the  subscribing  witnesses,  who  were  dead ; 
the  other  being  out  of  the  state ;  and  that  the  probate  thereof  is 
void ;  that  the  said  Benjamin  has  taken  possession  of  all  the  de- 
ceased's lands  and  effects ;  and  they  pray  an  account  of  the  real 
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and  personal  estate  of  the  testator,  and  the  time  at  which  it  was 
acquired ;  and  "  that  the  will  may  be  cancelled,  and  the  property 
of  the  deceased  be  distributed  according  to  the  laws  of  Alabama." 

The  copy  of  the  will  and  of  the  probate  annexed  to  the  will,  were 
as  follows. 

"  Will.  In  the  name  of  God,  amen !  Being  about  to  travel  a 
considerable  distance,  and  knowing  the  uncertainty  of  life,  think  it 
advisable  to  make  some  disposition  of  my  estate,  do  make  this  my 
last  will  and  testament.  It  is  my  will  that  my  brother  Benjamin  J. 
Tarver,  should  have  all  my  estate  both  real  and  personal,  except  a 
competent  maintenance  for  my  sister  Gilliam  and  her  son  John  Gil- 
liam, and  further,  he  should  give  the  said  John  Gilliam  a  liberal 
education,  and  then  carry  him  through  the  study  of  law  or  physic, 
as  he  may  think  best;  and  at  the  age  of  twenty-one,  give  him,  the 
said  John  Gilliam,  twenty-five  hundred  dollars  in  money  or  pro- 
perty. 

"  Given  under  my  hand  this  3d  May,  1819. 

"  Richard  Tarvbb,  [l.  s.]. 

"  Test:  W.  Lyman,  William  Booker,  William  H.  Carter. 

"Witnesses:  D.  C.  Patterson,  William  F.  Hay. 

"  Probate  of  will.  Orphan's  Court,  November  term,  1827.  State 
of  Alabama,  Dallas  county.  Personally  appeared  before  me,  James 
Suffold,  judge  of  the  County  and  Orphan's  Court,  in  the  county 
aforesaid,  Joseph  Scott,  who  being  duly  sworn,  saith  that  he  knows 
*1761  *e  handwriting  of  William  Booker  *and  David  C.  Patterson, 
-I  who  signed  their  names  as  witnesses  to  the  within  will,  that 
he  has  seen  them  write ;  that  he  believes  the  signatures  appearing 
thereto  was  their,  and  each  of  their  proper  acts  and  signatures ;  that 
to  his  certain  knowledge  both  Booker  and  David  C  Patterson  are 
now  dead.  "  Joseph  Scott. 

"Sworn  to,  and  subscribed  before  me,  this  12th  day  of  Novem- 
ber, 1827.  "James  Suffold. 

"  13th  November,  H.  Vandyke,  Clerk,  recorded." 

The  answers  of  the  defendant  in  the  District  Court,  declare  that 
Richard  Tarver  made  his  last  will  and  testament,  as  stated  in  the 
complainant's  bill,  but  deny  that  there  was  a  condition  annexed 
thereto.  The  defendant  states  that  the  testator  and  himself  lived 
together  and  employed  their  capital  together,  and  for  their  joint 
benefit,  with  an  express  agreement  that  the  survivor  should  have 
the  whole,  which  was  the  joint  property  of  both.  At  the  time  the 
testator'  executed  the  will  referred  to  in  the  bill  of  the  complainant, 
he  executed  a  will  substantially  similar  in  all  respects  to  that  ex- 
ecuted by  Richard  Tarver.  The  answers  assert  that  the  probate  of 
the  will  is  in  full  form  and  was  regular,  and  that  there  is  no  suffi- 
cient cause  shown  in  the  bill  for  the  exercise  of  equitable  powers 
by  the  Court. 
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The  District  Court  gave  a  decree  in  favour  of  the  complainants, 
on  the  ground  that  the  will  of  Richard  Tarver  had  not  been  ad- 
mitted to  probate  by  the  proper  Orphan's  Court ;  and  of  course  that 
it  did  not  appear  to  the  Court  that  he  made  a  will.  And  also  that 
this  proceeding  was  instituted  to  set  aside  the  will  of  Richard  Tar- 
ver, and  no  title  which  the  respondent  might  have  to  the  property 
of  Richard  Tarver,  can  be  set  up  in  the  case,  except  such  as  may 
be  derived  from  the  will.     The  defendants  appealed  to  this  Court. 

The  case  was  argued  by  Mr.  Key,  for  the  appellants ;  and  by 
Mr.  Gamble,  and  Mr.  Wilde,  for  the  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Alabama. 

*The  pleadings  are  very  inartificially  drawn,  and  do  not,  r*177 
probably,  present  the  case  in  such  a  manner  as  to  enable  the   *• 
Court  to  dispose  of  all  the  questions  intended  to  be  brought  under 
consideration. 

The  bill  sets  out  that  Richard  Tarver,  late  of  the  county  of  Dallas, 
and  state  of  Alabama,  departed  this  life,  in  that  county,  in  the  year 
1827,  leaving  at  the  time  of  his  death  a  large  real  and  personal 
estate,  and  leaving  three  sisters  and  the  defendant,  Benjamin  Tarver, 
his  sole  heirs  at  law.  That  the  said  Richard  Tarver,  in  the  year 
1819,  being  a  citizen  of  Georgia,  and  possessed  of  a  large  estate  in 
lands,  made  a  conditional  willy  in  which  he  recites  that  being  about 
to  take  a  long  journey,  and  knowing  the  uncertainty  of  life,  he 
deemed  it  advisable  to  make  a  will  •  and  thereby  declared  that  he 
left  all  his  estate,  real  and  personal,  to  his  brother  Benjamin  Tarver. 
And  making  some  small  provision  for  his  sister  Mason  Gilliam,  and 
her  son  John,  all  which  will  more  fully  appear  by  a  copy  of  the 
supposed  will  attached  to  the  bill,  and  which  is  prayed  to  be  con- 
sidered as  a  part  thereof.  The  bill  alleges  that  the  said  Richard 
Tarver  performed  the  journey,  and  returned  safe.  Some  statements 
are  then  made  with  respect  to  the  property  of  the  deceased ;  and 
the  bill  alleges  that  he  and  the  defendant,  Benjamin  J.  Tarver,  lived 
together,  and  employed  their  capital,  of  every  description,  jointly. 
That  Benjamin,  on  the  decease  of  his  brother,  took  possession  of  all 
his  estate.  That  the  said  supposed  will  purports  to  be  attested  by 
suudry  persons  as  witnesses;  the  survivor  of  whom  resides  in  the 
state  of  Georgia.  That  the  said  Benjamin  carried  the  supposed  will 
before  the  County  Court  of  Dallas  county ;  and  upon  the  proof  of 
the  handwriting  of  two  of  the  subscribing  witnesses,  who  are  dead, 
the  other  still  living  in  the  state  of  Georgia,  the  will  was  admitted 
to  probate,  and  the  bill  alleges  that  such  probate  is  void.  The  bill 
then  prays,- that  the  will  may  be  cancelled,  and  the  estate  distributed 
according  to  the  laws  of  Alabama ;  and  that  the  defendant  may  set 
forth  the  full  amount  of  the  property  of  the  said  Richard,  not  only 
what  he  had  at  the  time  of  his  death,  but  what  he  had  at  the  date 
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of  the  supposed  will,  describing  the  property  at  each  of  these  times 
particularly.  An  amended  bill  was  afterwards  filed,  stating  that 
the  defendant  was  attempting  to  set  up  said  will ;  and  charging  that 
*i~81   **  was  conditional  in  its  inception,  *and  that  the  condition 

'  J    on  which  it  was  to  take  effect  has  not  happened. 

Several  answers  were  filed  in  consequence  of  exceptions  taken 
and  allowed  by  the  Court.  These  answers  contain  much  matter 
not  responsive  to  the  bill,  and  which  was  not  properly  before  the 
Court.  But  it  is  denied  that  there  was  any  condition  annexed  to 
the  will,  other  than  is  shown  by  the  will  itself.  The  defendant 
admits  that  he  procured  the  will  to  be  proved  and  admitted  to  record 
in  the  Orphan's  Court  of  Dallas  county.  And  alleges  that  the  pro- 
bate of  said  will  remains  in  full  force,  not  revoked,  or  in  any  man- 
ner set  aside ;  and  which  he  is  informed,  and  believes  is  in  all 
respects  legal.  And  prays  the  benefit  of  the  answers  as  a  demurrer 
to  the  bill.  The  Court  decreed  a  distribution  of  the  estate  among 
the  legal  representatives  of  the  deceased ;  and  the  cause  comes  here 
for  review. 

The  questions  put  in  issue  by  the  pleadings,  are : 

1.  Whether  Richard  Tarver,  at  his  decease,  left  the  will  in  ques- 
tion as  a  valid  and  operative  will. 

2.  Whether  such  will  was  duly  admitted  to  record  in  Dallas 
county. 

It  is  a  little  remarkable,  that  the  final  decree  in  the  cause  does 
not  touch  either  of  these  questions  put  in  issue  by  the  pleadings ; 
but  proceeds  at  once,  upon  the  report  of  the  master,  to  make  distri- 
bution of  the  estate  among  the  heirs  at  law  of  the  deceased.  The 
judge,  in  his  opinion,  does  notice  these  questions;  but  does  not 
decide  whether  the  will  was  conditional,  and  had  become  inopera- 
tive, by  reason  that  the  contingency  on  which  it  was  to  take  effect 
had  not  happened ;  but  puts  his  decision  upon  the  ground  that  the 
defendant  was  bound  to  establish  the  will ;  and  that  this  could  be 
ddne  in  no  other  way  than  by  the  production  of  a  valid  probate. 
He  observes  that  this  proceeding  is  instituted  to  set  aside  the  will 
of  Richard  Tarver,  and  no  title  which  the  respondent  may  have  to 
the  property  of  his  deceased  brother,  can  be  set  up  in  this  suit, 
except  such  as  may  be  derived  from  the  will.  That  if  the  com- 
plainants had  even  admitted  the  existence  of  the  will  of  Richard 
Tarver,  yet  it  would  be  indispensable  to  the  title  set  up  by  the 
respondents,  through  that  will,  to  show  that  it  had  been  duly  ad- 
mitted to  probate,  by  the  proper  Orphan's  Court  The  judge  then 
♦1791  3oes  *nt0  an  exam^nali°n>  whether  the  will  *had  been  duly 
J  admitted  to  probate,  and  coming  to  the  conclusion  that  it  had 
not ;  he  declares  that  it  does  not,  therefore,  appear  to  this  Court  that 
Richard  Tarver  made  any  will.  He  seems  to  rest  his  opinion  upon 
the  decision  of  this  Court,  in  the  case  of  Armstrong  v.  Lear, 
12  Wheat.  175;  where  it  is  said  that  we  cannot  receive  any  other 
evidence  of  there  being  a  will,  than  such  as  would  be  sufficient  in 
all  other  cases,  where  titles  are  derived  under  a  will ;  and  nothing 
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but  the  probate,  or  letters  of  administration,  with  the  will  annexed, 
are  legal  evidence  of  the  will  in  all  questions  respecting  personalty. 
But  the  rule  as  there  laid  down,  does  not  apply  to  this  case.  There 
the  complainant  set  up  the  will  as  the  source  of  his  title,  and  was 
bound  to  prove  it ;  which  must  be  done,  say  the  Court,  by  the  pro- 
bate, which  must  be  set  forth  in  the  bill.  But  in  the  present  case 
the  inquiry  was,  whether  the  instrument  in  question  was  a  valid 
will  or  not ;  and  the  complainant  had  set  out  a  copy  of  that  instru- 
ment for  the  purpose  of  showing  that  it  was  not  a  valid  subsisting 
will,  because  it  appeared  upon  the  face  of  it  to  be  conditional,  and 
then  to  show  that  such  condition  or  contingency  had  never  hap- 
pened. The  defendant  was  not  the  actor,  seeking  to  enforce  any 
right  under  the  will.  And  he  could  be  under  no  obligation  to  pro- 
duce any  probate.  The  complainant  having  set  out  the  will,  every 
thing  by  his  own  showing  was  before  the  Court  that  was  necessary 
to  present  the  question  which  was  to  be  decided.  There  was  no 
evidence  impeaching  this  will,  except  what  appears  on  the  face  of 
it,  and  is  rested  entirely  on  the  introductory  part  of  it.  It  begins  in 
this  manner.  "  Being  about  to  travel  a  considerable  distance,  and 
knowing  the  uncertainty  of  life,  think  it  advisable  to  make  some 
disposition  of  my  estate,  do  make  this  my  last  will  and  testa- 
ment, &c." 

And  it  is  contended  that  the  condition  upon  which  the  instrument 
was  to  take  effect  as  a  will,  was  his  dying  on  the  journey,  and  not 
returning  home  again.  But  such  is  a  very  strained  construction  of 
the  instrument;  and  by  no  means  warranted.  It  is  no  condition,  but 
only  assigning  the  reason  why  he  made  his  will  at  that  time.  But 
the  instrument's  taking  effect  as  a  will,  is  not  made  at  all  to  depend 
upon  the  event  of  his  return  or  not  from  his  journey.  There  is  no 
colour,  therefore,  for  annulling  this  will  on  the  ground  that  it  was 
conditional.  *And  the  bill  cannot  be  sustained  on  the  alle-  r*180 
gation  that  the  probate  is  void.  An  original  bill  will  not  lie  *- 
for  this  purpose.  If  any  error  was  committed  in  admitting  the  will 
to  probate,  it  should  have  been  corrected  by  appeal.  This  is  pro- 
vided for  by  the  law  of  Alabama,  which  makes  the  County  Coutt  in 
each  county  an  Orphan's  Court  for  taking  the  probate  of  wills,  &c. , 
and  declares  that  if  any  person  shall  be  aggrieved  by  a  definitive 
sentence,  or  judgment,  or  final  decree  of  the  .said  Orphan's  Court, 
he  may  appeal  therefrom  to  the  next  term  of  the  Supreme  Court  in 
Chancery,  or  in  the  district  of  Washington,  to  the  Superior  Court  of 
that  district.  The  law  also  provides,  that  any  person  interested  in 
such  will,  may,  within  five  years  from  the  time  of  the  first  probate 
thereof,  file  a  bill  in  Chancery  to  contest  the  validity  of  the  same ; 
and  the  Court  of  Chancery  may  thereupon  direct  an  issue  or  issues 
in  fact,  to  be  tried  by  a  jury,  as  in  other  cases.  But  that  after  the 
expiration  of  five  years,  the  original  probate  of  any  will  shall  be 
conclusive  and  binding  upon  all  parties  concerned ;  with  the  usual 
savings  to  infants,  femes  covert,  &c.  Toulmin's  Dig.  887.  We  think 
nothing  has  been  shown  to  impeach  or  invalidate  this  will;  and  that 
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the  bill  cannot  be  sustained  for  the  purpose  of  avoiding  the  probate. 
That  should  have  been  done,  if  at  all,  by  an  appeal,  according  to 
the  provisions  of  the  law  of  Alabama.  We  do  not  enter  at  all  into 
an  inquiry  as  to  the  operation  of  this  will,  with  respect  to  the  pro- 
perty that  will  pass  by  it,  nor  touching  the  right  by  survivorship,  as 
set  up  by  the  defendant  in  the  Court  below.  These  questions  are 
not  properly  before  us  upon  pleadings  in  the  cause,  or  presented  in 
such  a  manner  as  to  enable  us  satisfactorily  to  dispose  of  those  ques- 
tions. We  think,  therefore,  that  the  decree  of  the  Court  below  must 
be  reversed,  and  the  bill  dismissed  without  prejudice ;  so  as  not  to 
preclude  the  appellees  from  asserting  their  right  to  any  part  of  the 
property,  if  any  such  there  be,  which  does  not  pass  under  the  will 
of  Richard  Tarver. 

The  decree  of  the  District  Court  is  accordingly  reversed ;  and  the 
bill  dismissed  without  prejudice. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
181*1  *TOm  t*ie  district  Court  of  the  United  States  for  the  *Southern 
J  District  of  Alabama,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  ordered  and  decreed  by  this  Court,  that  the 
decree  of  the  said  District  Court  in  this  cause  be,  and  the  same 
is  hereby,  reversed  and  annulled,  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  District  Court,  with  direc- 
tions to  that  Court  to  dismiss  the  bill  of  tbe  complainants  without 
prejudice. 
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*Seaman  Field,  and  others,  Plaintiffs  in  Error,  v.  The 
United  States. 

Louisiana.  L.  E.  Brown,  a  debtor  to  the  United  States  on  bond,  became  insolvent,  and 
under  the  insolvent  laws  of  Louisiana,  made  an  assignment  of  his  property  for  the  benefit 
of  his  creditors ;  and  syndics  were  appointed,  who  took  possession  of  his  estate,  real  and 
personal,  and  sold  the  same,  part  for  cash,  and  part  on  credit,  of  one,  two,  and  three 
years.  The  United  States  instituted  suits  on  the  bonds  against  L.  E.  B.,  and  obtained 
judgments  in  the  District  Court  of  the  United  States  for  the  District  of  Louisiana.  The 
effects  of  the  insolvent  were  administered  by  the  syndics,  according  to  the  laws  of  Lou- 
isiana. The  United  States  took  no  part  in  these  proceedings,  but  a  notice  of  the  debts 
due  by  B.  to  the  United  States,  was  given  to  the  syndics  before  any  distribution  was 
made  of  any  of  the  proceeds  of  the  estate  in  their  hands ;  and  a  suit  for  the  amount  of 
the  debts  of  B.  to  the  United  States,  under  the  law  giving  a  right  to  priority  of  payment, 
was  commenced  against  them  before  the  tableau  of  distribution  of  the  first  instalment  of 
the  insolvent's  estate,  was  confirmed  by  the  Parish  Court  of  New  Orleans.  The  whole 
proceeds  of  the  estate  exceeded  40,000  dollars;  the  mortgages  were  about  27,000  dollars; 
and  when  all  the  notes  taken  by  the  syndics  were  paid,  there  would  be  sufficient  to  dis- 
charge these  mortgages,  and  all  the  debts  due  to  the  United  States ;  a  large  amount  of 
the  proceeds  were  not  to  be  received  until  after  the  judgments  were  obtained  in  favour  of 
the  United  States;  one  moiety  of  the  amount  of  sales  being  payable  after  the  suit  against 
the  syndics  was  commenced,  and  the  other  after  the  judgment  against  them  was  ren- 
dered. 

The  Court  held :  that  the  syndics  were  not  liable  to  the  United  States  for  the  debts  due  to 
them,  unless  funds  had  actually  come  into  their  hands.  The  notes  for  the  sales  may  all 
be  good ;  yet  as  one  moiety  of  them  was  not  paid  at  the  time  of  tho  judgment  of  the 
United  8tates  against  them,  it  does  not  judicially  appear  that,  even  at  that  time,  they 
had  funds  on  which  the  United  States  were  entitled  to  judgment  If  the  remaining 
moiety  of  the  notes  has  since  been  paid,  the  United  States  will  then  have  a  legal  claim 
thereon  for  their  debts. 

The  United  States  were  not  parties  to  the  proceedings  in  the  Parish  Court,  nor  were  they 
bound  to  appear  and  become  parties  therein.  The  local  laws  of  the  state  could  and  did 
not  bind  them  in  their  rights.  They  could  not  create  a  priority  in  favour  of  other  cre- 
ditors in  cases  of  insolvency,  which  should  supersede  that  of  the  United  States. 

As  the  cause  was  not  tried  by  a  jury,  the  exception  to  the  admission  of  evidence  was  not 
properly  the  subject  of  a  bill  of  exceptions. 

The  priority  of  the  United  States  attached,  by  the  laws  of  the  United  States,  in  virtue  of 
the  assignment  and  notice  to  the  syndics ;  and  it  was  the  duty  of  the  syndics  to  have 
made  known  these  debts  in  their  tableau  of  distribution,  as  having  had  priority.  The  , 
mortgages  upon  particular  estates  sold,  must  be  first  paid  out  of  those  estates.  But  if 
there  be  any  deficiency  in  the  proceeds  of  any  particular  estate,  to  pay  the 
mortgages  'thereon,  the  mortgagees  thereof  cannot  come  in  upon  the  funds  [*183 
and  proceeds  of  the  sales  of  the  other  estates,  except  as  general  creditors. 

The  bill  of  exceptions  stated,  that  during  the  trial  of  the  cause  in  the  District  CourJ,  the 
counsel  for  the  marshal  stated,  that  he  had  made  a  seizure  or  given  notice  that  he  seized 
in  the  hands  of  the  defendants,  the  syndics,  any  funds  in  their  hands,  to  a  sufficient 
amount  to  satisfy  the  judgment  obtained  in  the  case  of  the  United  States  v.  John  Brown, 
Sen.  and  Lewis  E.  Brown.  This  testimony  was  objected  to  as  being  contrary  to  the 
statement  of  facts  in  the  case,  in  which  it  was  stated,  that  a  return  of  nulla  bona  had  been 
made  by  the  marshal;  and  because  the  act  was  done  in  a  case  to  which  the  defendants 
were  not  parties,  and  because  the  best  evidence  was  the  notice  or  true  and  proved  copies 
of  it  The  return  of  the  marshal  in  the  case  of  the  United  8tates  t>.  John  Brown,  Sen. 
and  Lewis  E.  Brown  was  also  offered,  and  was  objected  to.  By  the  Court :  The  evi- 
dence was  properly  admitted  as  notice  to  the  syndics  of  the  debts  due  to  the  United 
States. 

IN  error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 
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In  the  District  Court  of  the  United  States,  on  the  30th  of  March, 
1831,  the  attorney  of  the  district  filed  a  petition  of  complaint,  on 
behalf  of  the  United  States,  against  Seaman  Field,  Samuel  J.  Peters, 
and  Thomas  Tobey,  residing  in  the  city  of  New  Orleans,  syndics  of 
L.  E.  Brown ;  stating  that  one  Lewis  E.  Brown,  of  the  city  of  New 
Orleans,  on  the  27th  of  October,  1829,  executed  a  certain  bond  to 
the  United  States  in  the  sum  of  one  thousand  three  hundred  and 
sixty-six  dollars  and  twenty  cents ;  and  suit  having  been  brought  in 
the  said  bond,  judgment  in  favour  of  the  United  States  was  obtained 
on  it  on  the  22d  of  December,  1830,  for  the  amount  thereof,  to  be 
satisfied  with  the  payment  of  six  hundred  and  thirty-two  dollars  and 
ten  cents,  with  interest,  &c.  That  the  said  Lewis  E.  Brown  failed 
and  became  insolvent,  and  made  a  voluntary  assignment  of  all  his 
property  to  his  creditors,  on  or  about  the  30th  of  April,  1830,  under 
the  laws  of  Louisiana.  That  Seaman  Field,  Samuel  J.  Peters,  and 
Thomas  Tobey,  were  appointed  syndics,  or  assignees  of  his  credit- 
ors; and  in  that  capacity  have  received  and  taken  possession  of  all 
the  property,  real  and  personal,  of  the  insolvent,  and  have  sold,  and 
disposed  of  the  same,  to  an  amount  far  exceeding  the  debts  due  by 
him  to  the  United  States.  That  at  the  time  of  their  receiving  and 
taking  possession  of  the  said  property  as  aforesaid,  they  well  knew 
of  the  existence  of  the  debts  due  to  the  United  States  by  Lewis  E. 
Brown ;  and  that  an  amicable  demand  had  been  made  of  them  by 
*1841  ^e  Un*te(*  States,  for  the  amount  of  the  said  *judgment  and 
-1  of  the  costs,  but  they  have  neglected  or  refused  to  pay  the 
same,  or  any  part  thereof. 

The  petition  pays  a  citation  to  the  defendants,  to  answer  the  same ; 
and  that  after  due  proceeding  they  be  condemned,  jointly  and  seve- 
rally, to  pay  the  amount  due  to  the  United  States. 

Citations  issued  to  the  several  defendants,  who  appeared,  respect- 
ively, and  on  the  17th  of  May,  1831,  filed  separate  answers  to  the 
petition. 

The  answers  admitted  that  the  respondents  had,  in  the  capacity 
of  syndics,  taken  possession  of  the  property  of  L.  E.  Brown,  by  him 
assigned  for  the  benefit  of  and  distribution  among  his  creditors ;  and 
that  they  acted  in  the  said  capacity,  in  virtue  of  certain  judicial  pro 
ceedings  in  the  Parish  Court  for  the  parish  and  city  of  New  Orleans, 
to  which  proceedings  the  answers  referred ;  and  an  exemplification 
of  which  proceedings  would  in  due  time  be  exhibited,  and  which 
were  to  be  considered  as  part  of  the  said  answer. 

That  in  virtue  of  said  proceedings,  under  the  local  laws  of  Lou- 
isiana, the  said  property  so  assigned  was  sold  by  said  syndics  on  a 
credit  of  one,  two,  and  three  years ;  that  out  of  the  proceeds  of  sale, 
when  the  same  shall  be  received,  are  to  be  paid  certain  privileged 
and  mortgaged  creditors,  who  are  preferred  to  the  United  States. 

The  answers  further  state  that  the  respondents  have  no  funds  in 

their  hands  belonging  to  the  estate  of  L.  E.  Brown ;  the  property 

having  been  so  sold,  on  a  credit  for  promissory  notes  not  yet  due  or 

paid.    They  deny  all  other  allegations  in  the  petition,  or  that  the 

134 


JANUARY  TERM,  1835.  184 

[Field  and  others  v.  The  United  States.] 

respondents,  as  syndics,  have  done  any  thing  to  render  them  respon- 
sible under  the  laws  of  the  United  States,  or  liable  in  any  manner 
to  the  claim  stated  in  the  petition  of  the  United  States,  and  pray  a 
trial  by  jury. 

The  answers  further  state  that  the  said  syndics  sold  the  household 
furniture  and  other  movables  of  the  said  L.  E.  Brown  at  a  credit  of 
six  months ;  out  of  the  proceeds  of  which  they  have  paid  law- 
charges,  house-rent,  and  other  privileged  charges  upon  the  estate 
preferred  to  the  United  States ;  of  which  a  particular  account  is  an- 
nexed to  one  of  the  separate  answers  filed  in  the  case. 

On  the  same  30th  of  March,  1831,  the  district  attorney  filed 
*a  petition  in  similar  terms,  stating  that  on  a  bond  given  r*185 
by  the  said  L.  E.  Brown  to  the  United  States,  for  one  thou-  L 
sand  three  hundred  and  ninety-four  dollars,  on  the  3d  of  December, 
1829,  a  suit  had  been  brought  on  the  3d  of  December,  1830,  and  on 
the  22d  of  the  same  month,  a  judgment  had  been  obtained  for  the 
amount,  to  be  satisfied  by  the  payment  of  six  hundred  and  ninety- 
seven  dollars,  with  interest,  &c,  with  the  same  allegations  of  respon- 
sibilities on  the  part  of  the  defendants. 

Another  petition  was  filed  at  the  same  time,  stating  that  on  a  bond 
given  by  the  said  L.  E.  Brown,  on  the  28th  of  October,  1829,  for 
the  sum  of  one  thousand  two  hundred  and  sixty-four  dollars,  a  judg- 
ment had  been  obtained  on  the  22d  of  December,  1830,  for  the  said 
sum,  to  be  satisfied  by  the  payment  of  six  hundred  and  thirty-two 
dollars,  with  interest,  &c,  and  also  stating  a  claim  on  the  defendants. 

Another  petition  was  filed  at  the  same  time,  stating  that  on  the 
22d  of  December,  1830,  another  judgment,  on  a  bond  given  to  the 
United  States  by  L.  E.  Brown,  was  obtained  for  the  sum  of  one 
thousand  and  sixty  dollars  and  ninety  cents,  to  be  satisfied  by  the 
payment  of  five  hundred  and  thirty  dollars  and  forty-five  cents,  with 
interest,  &c;  and  on  the  same  day,  another  petition  was  filed,  stating 
that  another  judgment  had  been  obtained  against  L.  E.  Brown,  on 
the  22d  of  December,  1830,  on  a  bond  given  by  him,  for  the  sum  of 
one  thousand  three  hundred  and  ninety-six  dollars,  to  be  satisfied  by 
the  payment  of  six  hundred  and  ninety-eight  dollars,  with  interest, 
&c. :  both  petitions  alleging  the  liabilities  of  the  defendants.  Other 
petitions  were  filed  upon  other  judgments,  on  bonds  of  the  same 
nature,  and  for  different  amounts. 

The  whole  amount  of  judgments  stated  in  these  several  petitions, 
was  eleven  thousand  two  hundred  and  sixty-four  dollars  and  ten 
cents ;  and  the  real  debt,  claimed  to  be  due  to  the  United  States  on 
the  same,  amounted  to  five  thousand  six  hundred  and  forty-seven 
dollars  and  fifty-five  cents,  with  interest,  &c. 

On  the  2d  of  June,  1831,  in  pursuance  of  an  order  of  the  District 
Judge,  a  detailed  statement  of  all  the  property  received  by  the  syndics 
or  assignees  of  Lewis  E.  Brown,  and  the  sales  and  dispositions  they 
had  made  thereof,  was  filee  in  Court. 

The  sales  of  the  real  estate  and  slaves  were  made,  the  former  at 
one,  two,and  three  years,  and  the  latter  at  twelve  months'  credit ;  for 
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of  ten  thousand  four  hundred  acres.  These  surveys  were  executed 
in  April,  1821,  and  full  titles  granted  in  the  same  month. 

These  several  tracts  adjoin  each  other,  and  appear  to  lie  on  the 
stream  required  in  the  petition,  and  directed  by  the  decree.  But  the 
certificate  of  the  surveyor  omits  to  state  that  the  land  lies  four  or  five 
miles  west  of  the  river  St  John. 

The  order  of  survey,  and  the  full  title  granted  for  the  land  sur- 
veyed, could  convey  nothing  not  comprehended  in  the  decree  of  the 
15th  of  September,  1817.  That  decree  was  for  fifteen  thousand 
acres  of  land  lying  in  the  place  described  in  the  petition. 

The  District  Court  decided  that  the  claim  was  valid,  and  confirm- 
ed it  to  the  claimant  "  to  the  extent,  and  agreeable  to  the  boundaries, 
as  in  the  grants  for  the  said  land,  and  the  plats  for  the  four  surveys 
thereof  made,  by  Don  Andrew  Eurgevin,  and  dated  the  5th  day  of 
April,  1821,  and  filed  herein,  as  set  forth." 

This  Court  concurs  with  the  District  Court,  so  far  as  respects  the 
validity  of  the  claim,  but  disapproves  of  that  part  of  it  which  con- 
firms the  title  to  the  lands  described  in  the  surveys  made  in  April, 
1821.  Those  surveys  do  not  appear  to  this  Court  to  conform  to  the 
concession  made  in  1817,  under  which  alone  the  petitioner  can 
claim.  The  decree  of  the  District  Court  is  affirmed,  so  far  as  it  de- 
clares the  claim  of  the  petitioner  to  be  valid ;  and  is  reversed,  so  far 
*1731  as  **  con^rms  his  title  to  the  *lands  described  in  the  several 
J  plats  of  surveys  referred  to  in  the  decree.  And  the  cause  is 
remanded  to  the  District  Court,  with  directions  to  cause  a  survey  to 
be  made  of  the  lands  contained  in  the  said  concession,  according  to 
the  terms  thereof,  and  to  decree  the  same  to  the  claimant,  so  far  as 
he  ha$  retained  his  title  thereto 
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♦Benjamin  J.  Tarveb,  Appellant,  v.  Samuel  B.  Tarver,  Char-  \m 
lotte  Tarver,  and  Patience  Gibson. 


Alabama.  A  bill  was  filed  by  the  heirs  at  law  of  R.  T.,  stating,  that  R.  T.,  being  then  a 
citizen  of  Georgia,  in  the  year  1819,  made  a  conditional  will,  in  which  he  recites,  "  being 
about  to  take  a  long  journey,  and  knowing  the  uncertainty  of  life,  he  deemed  it  advisable 
to  make  a  will."  The  will  was  set  out  in  the  bill,  and  was  executed  before  three  wit- 
nesses ;  and  devises  all  his  real  and  personal  estate  to  his  brother,  B.  T.,  after  making  a 
small  provision  for  his  sister  and  her  son.  R.  T.  performed  the  journey,  and  returned 
safe.  After  the  decease,  in  Alabama,  of  R.  T.,  his  brother,  B.  T.  carried  the  supposed 
will  to  the  County  Court,  in  Dallas  county,  Alabama,  to  which  the  intestate  and  his 
brother  had  removed,  and  where  they  had  purchased  and  held  jointly  considerable  real 
and  personal  estate ;  and  upon  proof  of  the  handwriting  of  two  of  the  subscribing  wiU 
nesses  who  were  dead,  the  other  witness  living  in  the  state  of  Georgia,  the  will  was  ad- 
mitted to  probate.  The  bill  alleges  the  probate  to  be  void,  prays  that  the  will  may  be 
cancelled,  and  the  estate  distributed  according  to  the  laws  of  Alabama. 

Held :  that  this  was  not  a  conditional  will.  The  instrument  taking  effect  as  a  will,  is  not 
made  to  depend  upon  the  event  of  the  return  or  not  of  the  testator  from  his  journey. 
There  is,  therefore,  no  colour  for  annulling  the  will  that  it  was  conditional 

In  she  case  of  Armstrong  v.  Lear,  12  Wheat  175,  6  Cond.  Rep.  500,  it  was  said  by  this 
Court,  that  no  other  evidence  of  there  being  a  will  can  be  received  by  the  Court,  than  such 
as  would  be  sufficient  in  all  other  cases  where  titles  are  derived  under  a  will;  and  nothing 
but  the  probate,  or  letters  of  administration  with  the  will  annexed,  are  legal  evidence  in 
all  questions  respecting  personalty.  But  the  rule  there  laid  down  does  not  apply  to  this 
case.  Here  the  complainant  set  up  the  will  as  the  source  of  his  title,  and  was  bound  to 
prove  it;  which  must  be  done  by  the  probate,  which  must  be  set  forth  in  the  bill  In 
this  case  the  complainant  had  set  forth  a  copy  of  the  instrument  in  his  bill,  alleging  it 
was  conditional,  and,  therefore,  not  valid.  The  defendant  was  under  no  obligation  to 
produce  any  probate.  Every  thing,  by  the  complainant's  own  showing,  was  before  the 
Court 

An  original  bill  will  not  be  sustained  on  the  allegation  that  the  probate  of  the  will  is  void. 
If  any  error  was  committed  by  the  Court  of  Dallas  county  in  admitting  the  will  to  pro- 
bate, it  should  have  been  corrected  by  an  appeal  to  the  next  term  of  the  Supreme  Court 
in  Chancery,  or  in,  the  District  of  Washington,  to  the  Superior  Court  of  that  District, 
according  to  the  law  of  Alabama. 

APPEAL  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 


0p  174 
72f   8 


9pl74 
100?  687 

mum. 


The  appellees,  citizens  of  the  state  of  Georgia,  filed  their  bill  in 
the  District  Court  of  the  United  States  for  the  Southern  *Dis-  r*17~ 
trict  of  Alabama  against  the  appellant,  Mason  Gilliam,  and  L 
John  Gilliam,  her  son,  stating  that  they  and  the  defendants  were 
the  heirs  at  law  of  Richard  Tarver,  who  died  in  the  year  1827; 
that  the  deceased  in  1819  made  a  will,  which  they  assert  to  be  a 
conditional  will,  and  which  they  exhibit ;  which  they  also  state  was 
not  considered  as  a  will  by  Richard  Tarver  at  the  time  of  his  death. 
That  the  principal  devisee  in  that  will,  Benjamin  Tarver,  one  of  the 
defendants,  has  proved  the  will  in  Dallas  county,  by  proving  the 
handwriting  of  two  of  the  subscribing  witnesses,  who  were  dead ; 
the  other  being  out  of  the  state ;  and  that  the  probate  thereof  is 
void ;  that  the  said  Benjamin  has  taken  possession  of  all  the  de- 
ceased's lands  and  effects ;  and  they  pray  an  account  of  the  real 
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which  said  property  was  mortgaged,  and  other  mortgages  were  duly 
recorded,  being  prior  to  his  insolvency,  to  wit,  the  amount  of  a  note 
in  favour  of  the  heirs  of  Jones,  for  the  price  of  the  lot  between 
Burgundy  and  Rampart  streets,  in  Canal  street,  including  protests 
and  interest,  one  thousand  and  fifty-five  dollars  and  ninety-seven 
cents;  ditto  to  William  M'Cawly,  price  of  lots,  in  Canal  street, 
between  Dauphine  and  Burgundy  streets,  six  hundred  and  fifty  dol- 
lars, dated  in  1829 ;  a  note  due  to  the  United  States  for  three  hundred 
and  thirty-three  dollars  and  thirty-three  cents,  dated  1829,  for  a  lot 
on  New  Levee  street.  Besides  this,  the  syndics  have  paid  other 
debts  due  by  the  estate  of  said  Brown,  as  detailed  in  annexed  record 
making  part  of  this  statement.  On  the  15th  of  December,  1831,  the 
tableau  of  distribution,  including  the  list  of  sums  paid  as  aforesaid,  was 
finally  confirmed  by  the  Parish  Court  for  the  parish  and  city  of  New 
Orleans,  after  due  proceedings  having  been  previously  had  thereon." 

On  the  3d  of  December,  1830,  the  marshal,  acting  under  writs  of 
fieri  facias,  issued  on  the  several  judgments  against  Lewis  E.  Brown, 
seized  the  funds  and  property  in  the  possession  of  the  syndics,  or 
assignees  of  Lewis  E.  Brown ;  and  gave  notice  to  them,  personally, 
of  the  seizure  of  said  funds  in  amount  sufficient  to  satisfy  the  three 
several  judgments. 

*1891  *  Wilson,  the  syndic  of  John  Brown,  sen.,  had  under 
J  his  control  notes  and  other  assets  to  an  amount  exceeding  the 
debt  due  by  John  Brown,  sen.,  to  the  United  States.  Those  notes 
were  not  yet  due,  but  were  considered  good,  and  would  be  applica- 
ble, when  paid,  to  the  satisfaction  of  the  judgments  rendered  against 
the  said  Brown.  These  notes  were  deposited  with  the  district  at- 
torney, who  was  also  acting  as  the  attorney  of  the  said  syndics,  but 
had  no  authority  to  dispose  of  them  to  satisfy  the  United  States. 

On  the  9th  of  January  and  21st  of  February,  1833,  the  causes 
came  before  the  Court,  and  were  finally  disposed  of  on  the  latter 
day.  The  counsel  for  the  defendants,  on  the  trial,  tendered  the  fol- 
lowing bill  of  exceptions,  which  was  signed  by  the  district  judge. 

"  Be  it  remembered  that,  during  the  trial  of  this  cause,  the  counsel 
for  the  plaintiffs  offered  to  prove,  by  the  marshal,  that  he  had  made 
a  seizure,  or  given  notice  that  he  seized  in  the  hands  of  the  defend- 
ants any  funds  in  their  hands,  to  a  sufficient  amount  to  satisfy  the 
judgment  obtained  in  the  case  of  the  United  States  v.  John  Brown, 
sen.  and  Lewis  E.  Brown.'  The  counsel  for  the  defendants  objected 
to  this  testimony  as  being  contrary  to  the  statement  of  facts  made  in 
this  case,  where  it  is  stated  that  a  return  of  nulla  bona  had  been 
made  in  said  case,  and  because  the  act  was  done  in  a  case  to  which 
the  defendants  were  not  parties,  and  because  the  best  evidence  was 
notice  itself,  or  true  and  proved  copy  thereof;  because  if  any  such 
seizure  or  notice  was  made  or  given,  that  it  should  appear  from  the 
official  return  of  the  marshal. 

"  The  counsel  for  the  plaintiffs  then  offered  the  return  of  the  mar- 
shal in  the  said  case  of  the  United  States  v.  John  Brown,  sen.  and 
L.  E.  Brown.     This  the  defendants'  counsel  objected  to,  because 
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the  writ  which  issued  in  that  case  was  ex  parte,  and  these  defend- 
ants were  not  parties,  directly  or  indirectly,  to  the  said  case  of  the 
United  States  v.  John  Brown,  sen.  and  L.  E.  Brown,  and  that  the 
same  was  otherwise  illegal. 

"  These  objections  were  overruled  by  the  Court,  because  the  testi- 
mony was  considered  pertinent  and  legal;  and  also,  because,  previous 
to  the  introduction  by  the  district  attorney  of  the  testimony  here- 
tofore referred  to,  the  defendants  had  been  *permitted  to  r»190 
amend  the  statement  of  facts  by  proof  of  matters  not  stated  L 
therein." 

The  Court  gave  the  following  judgment  for  the  United  States. 

"  The  Court  having  maturely  considered  these  cases,  doth  now 
adjudge,  order,  and  decree,  that  judgment  be  entered  up  in  favour 
of  the  United  States  against  Samuel  J.  Peters,  Seaman  Field,  and 
Thomas  Toby,  jointly  and  severally,  for  the  sum  of  five  thousand 
six  hundred  and  sixty-one  dollars  and  fifty-five  cents,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  annum,  from  the  following 
dates,  to  wit:  on  six  hundred  and  thirty-two  dollars  and  ten  cents 
from  the  26th  of  June,  1830,  until  paid ;  on  seven  hundred  and 
ninety-seven  dollars  from  the  2d  of  August,  1830,  until  paid;  on 
six  hundred  and  thirty-two  dollars  from  the  26th  of  August,  1830, 
until  paid ;  on  five  hundred  and  thirty  dollars  from  the  9th  of  Sep- 
tember, 1S30,  until  paid ;  on  six  hundred  and  ninety-eight  dollars 
from  the  2d  of  October,  1830,  until  paid ;  on  six  hundred  and  thirty- 
two  dollars  from  the  26th  of  October,  1830,  until  paid ;  on  five 
hundred  and  thirty-one  dollars  from  the  9th  of  November,  1830, 
until  paid ;  on  six  hundred  and  ninety-eight  dollars  from  the  3d  of 
December,  1830,  until  paid;  on  five  hundred  and  thirty-one  dollars 
from  the  9th  of  January,  1831,  until  paid;  together  with  all  the 
costs  which  have  accrued  both  before  and  since  their  consolidation. 

The  following  is  the  material  portion  of  the  opinion  of  the  District 
Judge,  read  at  the  time  of  the  rendition  of  the  above  final  decree, 
and  filed  in  the  clerk's  office  of  the  Eastern  District  of  Louisiana. 

"  United  States  v.  The  Syndics  of  L.  E.  Brown. 

"On  the  30th  of  March,  1831,  the  attorney  of  the  United  States 
instituted  nine  separate  suits  against  S.  Field,  S.  J.  Peters,  and  Thomas 
Toby,  the  syndics  of  L.  E.  Brown,  founded  on  fourteen  judgments 
previously  obtained  against  John  Brown  and  his  securities,  of  whom 
Lewis  E.  Brown  was  one,  on  custom-house  bonds  for  duties.  The 
suits  against  the  syndics  are  constituted  under  the  provisions  of  the 
sixty-fifth  section  of  the  duty  act  of  1799.  The  object  of  these 
actions  is  to  make  them  personally  liable  out  of  their  own  funds  to 
the  United  States  for  the  debt  due  to  the  latter  by  the  insolvent,  L.  E. 
Brown,  for  having,  as  is  alleged,  improperly  paid  to  others  moneys 
out  of  the  estate  of  said  Brown,  which  ought  to  have  been  paid  to 
the  United  States,  as  a  debt  having  priority. 

"On  the  17th  of  May,  1831,  the  defendants,  by  their  counsel, 
*filed  separate  answers  of  the  syndics  to  each  of  the  peti-  r*191 
tions  of  the  United  States,  all  in  substance  the  same,  by  *- 
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which  they  admit  that  they  are  the  syndics  of  L.  E.  Brown,  and  in 
that  capacity  have  taken  possession  of  his  estate.  The  answers  then 
state  that  the  defendants  sold,  as  they  had  a  right  to  do  under  the 
laws  of  Louisiana,  the  property  of  the  insolvent  on  a  credit  of  one, 
two,  and  three  years,  which,  when  due,  they  allege  they  have  a  right 
to  pay  to  certain  privileged  and  mortgaged  creditors,  as  being  pre- 
ferred to  the  United  States.  They  then  say  they  have  no  funds  be- 
longing to  the  estate  of  L.  E.  Brown ;  all  the  property  ceded  by  him 
having  been  sold  on  a  credit,  and  for  which  the  notes  taken  are  not 
due.  They  then  admit  that  they  have  sold  the  household  furniture, 
and  certain  other  movables  of  the  estate  of  said  Brown,  for  an 
amount  not  stated,  which  has  been  received  and  .paid  over  in  law- 
charges,  house-rent,  and  other  charges  privileged  upon  said  estate, 
and  preferred  to  the  United  States,  as  stated  in  an  account  annexed. 
The  remainder  of  the  answers  is  a  general  denial  of  the  allegations 
of  the  plaintiffs'  petition,  and  of  their  personal  liability  to  them. 

"  All  these  suits  were  consolidated  on  the  9th  of  March,  1833,  and 
in  that  shape  submitted  to  me  for  adjudication ;  which,  therefore,  I 
shall  treat  as  one  action.  The  following  facts  have  been  stated  and 
agreed  upon  by  the  parties.  That  judgments  were  obtained  against 
L.  E.  Brown,  on  the  custom-house  bonds,  on  the  22d  of  December, 
1830,  with  interest  thereon,  at  the  rate  of  six  per  centum  per  annum 
from  the  date  of  their  falling  due ;  that  writs  of  fieri  facias  were 
issued  against  all  the  parties,  on  which  the  marshal  has  returned 
nulla  bona,  and  nothing  has  been  paid  by  any  of  the  parties ;  that 
John  Brown,  the  principal  in  these  bonds,  became  insolvent,  and 
applied  for  the  benefit  of  the  insolvent  law  of  Louisiana  on  the  10th 
of  June,  1830;  that  the  sale  of  Lewis  E.  Brown's  property  was 
made  by  order  of  the  syndics,  these  defendants,  on  the  30th  of  July, 
1830 ;  that  the  defendants,  as  syndics,  in  addition  to  the  sums  stated 
by  them  to  have  been  received  in  the  account  current  annexed,  have 
received,  from  the  sale  of  the  property  of  said  Brown,  endorsed 
promissory  notes,  secured  by  mortgage  on  the  property  sold,  amount- 
ing to  twenty-four  thousand  eight  hundred  and  ninety-eight  dollars 
and  sixty  cents,  one-half  of  which  was  due  on  the  31st  of  July, 

J  1833 ;  that  the  United  States  have  never  in  any  manner  ap- 
peared in  the  proceedings  had  in  the  Parish  Court  in  relation  to  the 
insolvency  of  L.  E.  Brown ;  that  L.  E.  Brown  became  insolvent  on 
the  29th  of  May,  1830.  On  the  15th  of  July,  1829,  he  mortgaged 
houses  and  lots  in  Canal  street,  to  J.  H.  Field  &  Co.,  to  secure  the 
payment  of  the  sum  of  five  thousand  three  hundred  and  fifty-nine 
dollars  and  seventy-six  cents;  on  the  12th  of  February,  1829,  he 
executed  another  mortgage  to  J.  H.  Field  &  Co.,  for  five  thousand 
dollars  on  the  same  property,  with  interest  on  both  at  the  rate  of  ten 
per  centum  per  annum;  on  the  15th  of  March,  1830,  he  gave  an- 
other mortgage  to  said  Field  for  seven  hundred  and  forty-five  dol- 
lars and  sixteen  cents,  on  the  same  property,  with  the  same  rate  of 
interest ;  on  the  10th  of  March,  1830,  he  mortgaged  said  property 
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and  the  rest  of  his  real  estate  to  R.  Ball  &  Co.  for  one  thousand 
dollars;  on  the  4th  of  February,  1830,  he  mortgaged  the  houses  and 
lots  in  Canal  street,  and  lots  Nos.  3  and  4,  in  Suburb  St.  Mary,  to 
Ogier  and  Williams  for  three  thousand  three  hundred  dollars ;  on 
the  2d  of  March,  1830,  he  mortgaged  the  houses  and  lots  between 
Burgundy  and  Rampart,  and  the  lots  in  Canal,  between  Dauphine 
and  Rampart  streets,  to  Peters  and  Milliard,  for  seven  thousand  dol- 
lars; on  the  19th  of  February,  1830,  the  last  property  was  mort- 
gaged to  Thompson  and  Grant  for  three  thousand  dollars.  There 
existed  on  the  property  of  said  Brown,  surrendered  to  his  creditors, 
as  the  original  purchase-money  and  price  of  the  property,  and  due 
to  individuals,  about  the  sum  of  two  thousand  dollars,  for  which  his 
property  had  been  mortgaged  long  before  his  insolvency. 

"On  the  15th  December,  1831,  the  tableau  of  distribution  was 
finally  confirmed  by  the  Parish  Court. 

"  At  the  opening  of  this  cause  the  Court  permitted  the  defendants 
to  add  to  the  statement  of  facts,  that  the  attorney  of  the  United 
States,  as  counsel  for  the  syndics  of  John  Brown,  has  now  in  his 
possession  good  notes  sufficient  to  pay  the  debt  of  the  United  States; 
and  the  Court  also  permitted  the  district  attorney  to  prove  by  the 
marshal  that  these  defendants  had  due  notice  of  the  debt  due  to  the 
United  States  by  L.  E.  Brown  before  making  any  payments  to  his 
creditors.  The  tableau  of  distribution  exhibited  shows  that  the 
syndics  did  not  consider  the  United  States  as  creditors  of  L.  E. 
Brown,  inasmuch  as  they  are  not  put  down  as  such  upon  it. 

*"With  these  facts  before  me,  I  am  called  upon  toad-  r#1o« 
judge  whether  or  not  the  defendants  are  personally  liable  to  L 
pay  the  debt  due  to  the  United  States.  Both  parties  have  chiefly 
relied  upon  the  authority  of  the  case  of  Conard  v.  The  Atlantic  In- 
surance Company,  decided  by  the  Supreme  Court  of  the  United 
States,  and  reported  in  1  Peters,  386.  That  case,  however,  differs 
materially  from  this.  There  the  dispute  was,  whether  the  property 
seized  upon  by  the  marshal  belonged  to  the  United  States  or  to  the 
Insurance  Company.  Here  there  is  no  contest  about  the  estate  of 
Brown  having  passed  to  the  syndics,  and  that  it  was  his  estate  when 
so  passed ;  but  whether  his  syndics  have  so  managed  the  trust  con- 
fided to  them  as  to  lay  themselves  individually  liable  to  the  United 
States.  The  case,  however,  cited  establishes  some  doctrines  appli- 
cable to  this,  and  especially  one  that  is  not  denied  by  the  attorney 
of  the  United  States,  that  bona  fide  mortgages  of  property  executed 
before  the  insolvency  of  a  debtor  to  the  United  States,  divest  the 
mortgagor  of  his  property,  and,  as  it  has  been  decided  that  the 
United  States  must  seek  their  pay  out  of  the  estate  of  the  debtor, 
such  property  cannot  be  reached  by  them.  According  to  this  prin- 
ciple,* there  is  apparently  on  the  face  of  these  proceedings  a  sum  of 
about  twenty-seven  thousand  dollars  secured  to  mortgagees,  and 
beyond  the  reach  of  the  United  States. 

"But  the  district  attorney  contends  that, as  all  these  are  special  and 
not  general  mortgages,  it  was  incumbent  on  the  defendants  to  have 
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shown  how  much  each  property  mortgaged  sold  for,  in  order  to 
ascertain  whether  any  thing  remained  over  and  above  for  the  United 
States.  That  the  defendants  have  no  right  to  add  the  amount  of 
mortgaged  debt  together,  and  then  say  the  aggregate  exceeds  the 
debt  due  to  the  government :  as,  for  instance,  one  man  has  a  mort- 
gage for  fifteen  thousand  dollars,  and  the  property  mortgaged  sold 
for  only  ten  thousand  dollars;  another  has  a  mortgage  for  ten 
thousand  dollars,  and  the  property  sold  for  fifteen  thousand  dollars : 
on  this  supposition  the  aggregate  of  mortgages  would  be  twenty- 
five  thousand  dollars,  and  the  total  amount  of  sales  would  also  be 
twenty-five  thousand  dollars.  In  such  a  case  it  would  appear  that, 
as  the  whole  of  the  sales  of  property  was  covered  by  privileged 
claims,  nothing  would  remain  for  the  United  States.  But  he  insists 
that  the  fallacy  consists  in  this,  that,  in  the  first  case,  the  mortgagee 
*194l  must  su^ra^  t0  a  'oss  °^  **ve  thousand  *dollars,  his  mortgage 

%  J  not  reaching  any  other  property,  and,  in  the  latter  case, 
the  mortgagee  having  his  claim  satisfied  by  the  payment  of  ten 
thousand  dollars,  the  remaining  sum  of  five  thousand  dollars  must 
go  to  the  United  States,  in  preference  to  those  holding  special  mort- 
gages on  other  property.  This  position  I  take  to  be  impregnable. 
But  were  it  otherwise,  how  stand  the  facts  of  this  case  ? 

"  It  appears  from  the  exhibits  that  the  defendants  have  sold  pro- 
perty to  the  amount  of  upwards  of  forty  thousand  dollars  belonging 
to  the  estate  of  L.  E.  Brown,  and  the  mortgaged  debts  they  have 
paid  only  amount  to  about  twenty-seven  thousand  dollars,  leaving 
a  balance  of  thirteen  thousand  dollars,  which  is  more  than  double 
the  sum  due  to  the  United  States,  which  they  have  paid  to  other  cre- 
ditors on  the  ground  that  these  creditors  had  a  privilege  on  the  com- 
mon fund  in  virtue  of  the  laws  of  this  state,  and  as  the  decisions  go 
to  show  that  the  United  States  had  no  lien  for  their  debts  under  the 
sixiy-fifth  section  of  the  duty  act,  their  priority  of  payment  therein 
mentioned  must  yield  to  the  privileges  given  by  the  laws  of  the 
state.  It  will  not,  I  think,  be  denied  that  acts  of  Congress  passed  in 
pursuance  of  the  Constitution,  when  in  conflict  with  state  laws,  must 
prevail.  It  has  never  been  doubted  that  the  law  under  considera- 
tion is  constitutional.  Now,  it  says, '  in  all  cases  of  insolvency,  or 
when  any  estate  in  the  hands  of  the  executors,  administrators,  or 
assignees,  shall  be  insufficient  to  pay  all  the  debts  due  from  the  de- 
ceased or  insolvent,  as  the  case  may  be,  the  debt  or  debts  due  to  the 
United  States,  on  any  such  bond  or  bonds,  shall  be  first  satisfied, 
and  any  executor,  administrator,  or  assignee,  or  other  person  who 
shall  pay  any  debt  due  by  the  person  or  estate  for  whom  or  for 
which  they  are  acting,  previous  to  the  debt  or  debts  due  to  the 
United  States  from  such  person  or  estate  being  first  duly  satisfied 
and  paid,  shall  become  answerable  in  their  person  and  estate  for  the 
debt  or  debts  due  to  the  United  States,  &c.'  Now,  here  we  have  the 
case  of  an  insolvent  who  is  unable  to  pay  all  of  his  debts,  whose  es- 
tate has  gone  into  the  hands  of  assignees,  and  who  have  not  paid  the 
riebt  due  to  the  United  States,  but  have  paid  others  in  preference. 
142 


JANUARY  TERM,  1835.  194 

[Field  and  othera  v.  The  United  States.] 

"  If  the  liens  established  by  the  laws  of  Louisiana  to  attach  after 
insolvency,  are  to  have  a  preference  over  the  debts  due  to  *the  rmiQ5 
United  States,  then  the  state  legislature  has  deprived  the  L 
general  government  of  nearly  all  the  privileges  secured  to  it  by  the 
act  of  1799,  and  may  by  future  legislation  deprive  it  of  all  of  them ; 
and  all  that  may  be  done  by  a  state  which  was  not  a  member  of 
the  Union  until  thirteen  years  after  Congress  so  legislated. 

"  The  doctrine  of  privilege  in  Louisiana  may  be  very  well  as  be- 
tween her  own  citizens  and  other  individuals  who  may  choose  to 
come  into  her  tribunals :  so  far  her  legislation  is  valid,  but  she  cannot 
content  the  general  government,  or  compel  it  to  submit  to  the  deci- 
sions of  her  Courts  in  a  case  like  this,  in  which  Congress  has  speci- 
fied the  rights  of  the  United  States.  The  hardship  of  the  case  was 
much  and  ably  insisted  on  in  argument,  but  I  do  not  view  it  in  that 
light  Every  citizen  is  bound  to  know  the  law  of  the  land,  and  if 
state  legislatures  will  pass  laws  which  cannot  be  enforced  as  against 
the  United  States,  and  thereby  entrap  the  citizen,  he  has  himself  and 
them  to  blame,  but  cannot  censure  the  general  government,  which 
had  previously  told  both  them  and  him  that  the  interests  of  the  whole 
are  paramount  to  those  of  the  individual,  and  especially  in  the  col- 
lection of  the  very  money  which  is  indispensable  to  the  existence 
of  the  general  government. 

"  It  was  insisted,  also,  that,  if  the  charges  incident  to  the  surrender 
of  an  insolvent's  estate  have  not  a  first  privilege,  the  officers  of  the 
Courts  would  not  render  their  services.  Whatever  necessary  Court- 
charges  are  incurred  in  such  cases  ought  to  be  paid  first ;  and  the 
United  States  must  be  postponed  to  such  creditors,  on  the  same  prin- 
ciple that,  out  of  the  proceeds  of  a  vessel  forfeited  to  the  United 
States  must  first  be  paid  seamen's  wages  and  supplies  furnished, 
because,  without  such  aids,  nothing  probably  would  be  saved  to  the 
government.  But  after  an  estate  has  passed  into  the  hands  of 
assignees,  any  debts  they  may  pay,  other  than  Court-charges  and 
privileges,  existing  antecedently  to  the  failure,  to  the  prejudice  of  the 
United  States,  are  payments  made  in  their  own  wrong.  According 
to  this  view  of  the  subject,  a  number  of  items  charged  as  paid  to 
individuals,  in  the  tableau  of  distribution,  have  been  wrongfully 
paid ;  and,  for  the  reasons  assigned  in  a  former  part  of  this  opinion, 
the  application  of  the  general  fund  to  the  payment  of  special  mort- 
gages was  illegal:  but  it  is  sufficient,  *to  entitle  the  United  r»1Qfi 
States  to  recover  in  this  action,  to  show  that  the  syndics  have,  L 
to  the  prejudice  of  the  government,  paid  one  dollar  wrongfully;  for, 
by  the  statute,  if  such  persons  pay  any  debt  improperly,  they,  ipso 
facto,  lay  themselves  liable  to  the  United  States  for  so  much. 

"  If  this  case  had  been  tried  on  the  issue  made  by  the  answer  of 
the  defendants,  it  would  have  been  incumbent  on  the  United  States 
to  have  shown  how  much  the  syndics  had  wrongfully  paid  previous 
to  the  institution  of  this  suit,  to  enable  them  to  recover  that  much, 
for  they  could  not  have  been  made  liable  in  this  action  for  any  thing 
done  by  them  after  its  inception — that  would  have  been  the  subject 
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of  another  suit ;  but  the  defendants,  by  their  admission  of  facts,  and 
by  the  documents  they  have  voluntarily  produced  and  made  part  of 
the  pleadings  or  evidence,  have  put  their  whole  proceedings,  first 
and  last,  in  issue,  and  the  case  is  now  prosecuted  as  if  all  the  pay- 
ments they  have  made  had  been  made  before  suit  brought. 

"  Now,  e.  bare  inspection  of  the  list  of  debts  paid  by  them  is  con- 
clusive against  them,  aided  by  all  the  force  of  the  laws  of  Louisiana, 
for  they  have  paid  claims,  to  the*  exclusion  of  the  United  States,  not 
recognised  as  liens  or  privileged  by  these  laws ;  and  they  admit  in 
their  answer  that,  previous  to  filing  it,  they  had  paid  to  creditors, 
other  than  mortgaged  creditors,  ritoney  out  of  the  estate,  but  do  not 
say  how  much. 

"  The  defendants  have,  in  no  manner,  acknowledged  the  debt  of 
the  United  States  as  due  from  the  estate  of  the  insolvent. 

"  Knowing  of  its  existence,  as  it  is  presumed  they  did,  they  ought 
at  least  to  have  put  them  on  their  tableau,  even  if  they  had  after- 
wards disputed  their  right  to  priority  of  payment ;  but  the  fact  is,  as 
that  document  shows,  they  have  claims  individually  adverse  to  the 
United  States,  and  therefore  it  was  no  part  of  their  policy  to  admit 
the  rights  of  the  latter  in  any  shape. 

"  In  the  course  of  this  opinion  whatever  obiter  dicta  I  may  have 
expressed  arguendo,  I  wish  to  be  explicitly  understood  as  affirming 
the  law  to  be  that,  whatever  legal  liens  may  have  attached  to  the 
property  of  the  debtor  of  the  United  States  prior  to  his  insolvency, 
whether  they  arise  from  mortgages,  judgments,  or  from  the  opera- 
*1971  t*on  °^  state  *aws>  (*f  Properly  set  forth  *and  pleaded,)  so  far 
-1  divests  the  debtor  of  his  property  pro  tanto,  as  to  exempt  it 
from  the  claim  of  the  United  States. 

"  It  is  to  the  unincumbered  estate  of  the  insolvent,  divested  of 
any  pre-existing  lien,  that  they  must  look  for  priority  of  payment, 
for,  having  no  lien  themselves  on  their  debtor's  property  while  it  is 
under  his  own  control,  they  cannot  reach  it  in  the  hands  of  others, 
who  have  an  implied  right  to  it  in  case  of  the  non-payment  of  the 
debt  for  which  it  is  security,  as  in  the  case  of  mortgage,  the  mort- 
gagee having  the  jus  in  re. 

"  But  all  liens  incidentally  attaching  to  an  insolvent's  estate  after 
his  insolvency  and  surrender  of  it  for  the  benefit  of  his  creditors, 
except  Court-charges,  or  the  expenses  necessary  to  put  it  into  the 
hands  of  assignees,  must  be  postponed  to  the  claim  of  the  United 
States;  for,  whatever  property  exists  unincumbered  by  liens  at  the 
time  of  insolvency,  constitutes  the  estate  of  the  insolvent,  and  is  that 
"  common  fund"  spoken  of  by  the  Supreme  Court  in  Conard  v.  The 
Atlantic  Insurance  Company,  out  of  which  all  the  creditors  are  to  be 
paid,  the  United  States  having  priority.  If  it  should  be  thought  that 
I  might  have  deduced  this  doctrine  with  less  prolixity  of  expression, 
my  answer  is,  that  I  have  been  thus  tedious  on  this  part  of  the  case 
for  two  reasons :  first,  because  I  have  never  seen  any  judicial  dis- 
cussion and  decision  on  the  main  points  involved  in  this  case;  and, 
secondly,  cases  of  this  kind  are  likely  hereafter  to  arise,  and  on  that 
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account  it  is  proper  that  my  construction  of  the  65th  section  of  the 
collection  act  should  be  known,  and  the  reasons  for  it. 

"  The  defendants'  counsel  seemed  to  attach  much  importance  to 
the  fact  that  the  district  attorney  has  in  his  possession  good  notes 
arising  from  the  sale  of  John  Brown's  estate,  (the  principal  in  the 
custom-house  bonds,)  more  than  sufficient  to  pay  the  debt  due  to  the 
United  States.  The  answers  to  this  are,  1.  That  because  the  govern- 
ment may  have  another  recourse  for  payment,  it  is  no  reason  why 
she  should  relinquish  any  security  she  may  have  for  her  debt ;  and, 
2.  If,  through  the  diligence  and  vigilance  of  the  district  attorney, 
acting  in  his  private  capacity  as  the  attorney  of  the  syndics  of  John 
Brown,  he  has  succeeded  in  wresting  from  a  fraudulent  grasp  the 
only  means  by  which  these  defendants  may  be  ultimately  reim- 
bursed the  amount  of  this  judgment  against  them,  they  r*198 
*surely  have  no  right  to  complain ;  so  that,  under  present  cir-  *• 
cumstances,  the  question  is  virtually  one  of  costs ;  for  as  to  their  lia- 
bility to  pay  the  debt  sued  for,  little  or  no  doubt  can  exist;  and  so 
deeply  impressed  with  that  idea  was  the  defendants'  counsel  of 
record,  that  he  laboured  to  convince  the  Court  that,  although  costs 
usually  follow  a  judgment,  yet  in  this  case  they  might  not  be  taxed 
against  his  clients.  His  complaint  is,  that  the  attorney  of  the  United 
States  has  unnecessarily  multiplied  costs,  by  bringing  nine  suits  when 
he  ought  to  have  brought  but  one ;  and  on  that  point  he  relies  upon 
the  third  section  of  the  act  of  Congress  of  the  22d  of  July,  1813, 
which  prohibits  attorneys  from  unnecessarily  and  vexatiously  in- 
creasing costs,  on  pain  of  being  made  liable  themselves  for  any 
excess.  It  is  true,  if  the  district  attorney  could  have  foreseen  the 
defence  which  has  been  set  up  in  these  cases,  it  would  have  been  his 
duty  to  have  included  all  in  one  action ;  but  these  suits  were  brought 
on  separate  judgments,  each  of  which  might  have  admitted  of  a  dis- 
tinct defence.  To  one,  want  of  proper  service  of  process  on  the  ori- 
ginal debtors  might  have  been  pleaded.  To  another,  that  the  judg- 
ment was  erroneously  entered  on  the  record.  To  a  third,  that, 
under  the  rules  of  Court,  it  had  been  prematurely  signed,  and  there- 
fore no  judgment.  To  a  fourth,  nul  tiel  record.  And  to  the  rest, 
other  pleas,  such  as  might  have  suggested  themselves  to  the  minds 
of  ingenious  counsel,  might  have  been  put  in. 

"  If  it  had  been  the  wish  of  the  defendants'  counsel  to  diminish 
the  costs,  he  ought  to  have  applied  to  the  Court  to  consolidate  the 
suits  before  he  added  to  the  costs  so  much  himself,  by  filing  twenty- 
seven  answers  instead  of  one,  and  even  when  the  suits  were  consoli- 
dated, the  record  shows  that  it  was  done  on  motion  of  the  district 
attorney ;  no  doubt  for  the  sake  of  more  conveniently  trying  toge- 
ther a  number  of  cases  in  which  the  issue  in  all  was  the  same,  and 
the  language  of  the  answers  the  same,  verbatim  et  literatim,  with 
the  exception  of  the  names  of  the  defendants. 

"On  the  whole,  I  can  perceive  no  reason  why  judgment  should 
not  be  given  against  the  defendants  for  both  debt  and  costs,  and  1 
shall  accordingly  direct  judgment  to  be  so  entered." 
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The  defendants  prosecuted  a  writ  of  error  to  this  Court. 

*1991       *The  case  was  argued  by  Mr.  Key, for  the  plaintiffs  in  error; 
J  and  by  Mr.  Butler,  Attorney-General,  for  the  United  States. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  from  a  judgment  of  the  District  Court  of  the 
United  States  for  the  District  of  Louisiana,  rendered  on  the  petition 
of  the  United  States  against  Seaman  Field  and  others,  the  plaintiffs 
in  error,  as  syndics  or  assignees  of  Lewis  E.  Brown,  an  insolvent 
debtor.  The  petition  states,  that  Lewis  E.  Brown,  being  indebted 
to  the  United  States  on  a  certain  bond,  on  which  judgnflent  had  been 
obtained  for  a  sum  stated  in  the  petition,  became  insolvent  on  or 
about  the  20th  of  April,  1830,  and  made  a  voluntary  assignment  of 
all  his  property  to  his  creditors,  under  the  laws  of  Louisiana ;  and 
that  the  original  defendants  were  appointed  syndics  or  assignees  of 
the  creditors;  and  had  received  and  taken  possession  of  all  the  pro- 
perty of  Brown,  and  sold  and  disposed  of  the  same  to  an  amount  far 
exceeding  the  debt  due  to  the  United  States;  that  the  defendants,  at 
the  time  of  receiving  and  taking  possession  of  the  property  aforesaid, 
well  knew  of  the  existence  of  the  debt  due  to  the  United  States; 
and  though  the  same  had  been  demanded  of  them,  refused  to  pay  it. 
Several  other  suits,  of  a  similar  nature,  were  brought  for  other  debts, 
upon  bonds  due  to  the  United  States  by  Lewis  E.  Brown,  which 
were  afterwards  consolidated  with  the  present  suit.  Answers  were 
duly  put  in  by  the  defendants,  which  admitted  the  assignment,  but 
denied  that  the  syndics  then  had  funds  applicable  to  the  debt.  The 
cause  was  finally  submitted  to  the  Court  upon  a  statement  of  facts 
(which  is  in  the  case)  prepared  by  the  parties;  the  trial  by  jury  being 
waived  by  their  consent. 

From  this  statement  of  facts  it  appears,  that  Lewis  E.  Brown,  at 
the  time  of  his  failure  and  insolvency,  on  the  26th  of  May,  1830,  was 
surety  for  one  John  Brown,  on  certain  custom-house  bonds,  for  duties 
due  at  various  times  between  the  26th  of  August,  1830,  and  the  9th 
of  January,  1831 ;  upon  all  of  which  bonds  judgments  were  rendered 
in  favour  of  the  United  States,  before  the  commencement  of  the 
present  suit,  which  was  in  March,  1831.  On  these  judgments  writs 
of  fieri  facias  issued  against  all  the  parties,  which  were  returned  by 
*200l  l^e  *naars'ia^  nu^a  b°na ;  and  none  of  them  have  as  yet  been 
J  paid.  John  Brown  failed  and  became  insolvent;  and  applied 
for  the  benefit  of  the  insolvent  act  of  Louisiana,  on  the  10th  of  June, 
1830. 

The  defendants  made  sale  of  Lewis  E.  Brown's  property,  on  a 
credit  of  one,  two,  and  three  years;  and  received  promissory  notes 
therefor.  A  part  of  these  notes  were  paid  before  the  3d  of  Decem- 
ber, 1831 ;  and  the  residue  was  secured  by  mortgage  on  the  property, 
and  amounted  to  twenty-four  thousand  eight  hundred  and  ninety- 
eight  dollars  and  sixty  cents,  one-half  of  which  fell  due  on  the  31st 
of  July,  1832,  and  the  other  half  on  the  31st  of  July,  1833. 
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The  United  States  never,  in  any  manner,  appeared  in  the  proceed- 
ings had  in  the  Parish  Court,  under  the  laws  of  Louisiana,  in  rela- 
tion to  the  insolvency  of  Lewis  E.  Brown.  At  the  time  of  his  failure, 
there  were  certain  mortgages  and  privileged  debts  on  his  estate.  A 
part  of  these,  as  well  as  some  other  debts,  had  been  paid  by  the 
assignees,  and  were  stated  in  the  tableau  of  distribution ;  which  was 
rendered  to  and  confirmed  by  the  Parish  Court,  on  the  15th  of  De- 
cember, 1831,  upon  due  proceedings  had  thereon.  On  the  30th  of 
December,  1830,  the  marshal,  acting  under  the  writs  of  fieri  facias  on 
several  of  the  judgments  against  Lewis  L.  Brown,  seized  the  funds 
in  the  possession  of  the  defendants  as  syndics,  and  gave  notice  to 
them  of  the  seizure  thereof  to  satisfy  these  judgments  respectively. 
At  the  hearing  of  the  cause,  the  Court  admitted  certain  evidence  to 
prove  that  the  marshal  made  a  seizure,  and  gave  notice  to  the  de- 
fendants that  he  had  seized  any  funds  in  their  hands  to  satisfy  the 
judgment  on  which  the  present  petition  was  founded ;  and  an  excep- 
tion, by  a  bill  of  exceptions,  was  takon  to  such  admission.  And 
upon  the  final  hearing,  in  February,  1833,  the  Court  gave  judgment 
for  the  United  States,  for  the  amount  of  all  the  bonds  and  the  interest 
due  thereon,  and  costs. 

The  claim  of  the  United  States  to  the  payment  of  the  debts  due 
to  them  out  of  the  funds  in  the  hands  of  the  syndics,  is  founded 
upon  the  priority  given  them  by  the  sixty-fifth  section  of  the  duty 
collection  act  of  1799,  ch.  128 ;  which,  in  cases  of  a  general  insol- 
vency and  assignment,  like  the  present,  provides  that  the  debts  of 
the  United  States  shall  be  first  satisfied  out  of  the  funds  in  the  hands 
of  the  assignees. 

The  first  objection  now  taken  by  the  plaintiffs  in  error,  is, 
*that  the  order  of  the  Parish  Court,  confirming  the  tableau  r  *201 
of  distribution,  was  the  judgment  of  a  Court  of  competent  ■- 
jurisdiction,  in  favour  of  each  creditor  whose  debt  was  therein  stated ; 
and  that  the  syndics  were  obliged  to  pay  the  proceeds  of  the  sale  to 
such  creditors ;  and  the  United  States  not  being  named  as  creditors 
therein,  can  have  no  right  to  the  fund  against  the  other  creditors. 
If,  at  the  time  of  the  confirmation  of  this  tableau  of  distribution,  no 
debts  due  to  the  United  States  had  been  knpwn  to  the  syndics,  and 
they  had,  in  ignorance  thereof,  made  a  distribution  of  the  whole 
funds  among  the  other  creditors ;  that  might  have  raised  a  very  dif- 
ferent question.  But  in  point  of  fact,  it  has  not  been  denied  that 
the  syndics,  long  before  that  period,  had  notice  of  the  existence  of 
the  debts  due  to  the  United  States ;  and  the  present  suit  was  com- 
menced against  them  in  the  preceding  March.  The  United  States 
were,  it  is  true,  not  parties  to  the  proceedings  in  the  Parish  Court, 
nor  were  they  bound  to  appear  and  become  parties  therein.  The 
local  laws  of  the  state  could  not,  and  did  not  bind  them  in  their 
rights.  They  could  not  create  a  priority  in  favour  of  other  creditors 
in  cases  of  insolvency,  which  should  supersede  that  of  the  United 
States.    The  priority  of  the  latter  attached  by  the  laws  of  the  United 
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States,  in  virtue  of  the  assignment  and  notice  to  the  syndics  of  their 
debts.  And  it  was  the  duty  of  the  syndics  to  have  made  known 
those  debts  in  their  tableau  of  distribution,  as  having  such  priority. 
There  is  no  doubt  that  the  mortgages  upon  particular  estates  sold, 
must  be  first  paid  out  of  the  proceeds  of  the  sales  of  those  estates. 
But  if  there  be  any  deficiency  of  the  proceeds  of  any  particular 
estate,  to  pay  the  mortgages  thereon ;  the  mortgagees  thereof  cannot 
come  in  upon  the  funds  and  proceeds  of  the  sales  of  the  other  estates, 
except  as  general  creditors.  The  District  Judge  was  perfectly  correct 
in  the  views  taken  by  him  in  his  opinion  on  this  subject 

It  appears  from  the  papers  in  the  record  that  the  whole  amount 
of  the  proceeds  of  all  the  sales  exceeds  forty  thousand  dollars,  and 
that  the  mortgages  are  about  twenty-seven  thousand  dollars ;  and 
making  allowance  for  other  privileged  claims,  if  any,  there  will  re- 
main a  balance  in  the  hands  of  the  syndics  (when  all  the  notes  for 
the  sales  are  paid)  more  than  sufficient  to  pay  all  the  debts  due  to 
the  United  States.  But  the  difficulty  is,  that  the  notes  for  a  large 
amount  of  their  proceeds,  viz.  twenty-four  thousand  eight  hundred 
*202l  an(*  n*nety-eig'lt  *dollars  and  sixty  cents,  did  not  become  due 
J  until  July,  1832,  and  July,  1833 ;  (a  moiety  in  each  year ;)  the 
first  being  after  the  present  suit  was  commenced,  and  the  latter  after 
the  present  judgment  was  rendered.  Now,  the  syndics  are  certainly 
not  liable  to  the  United  States  for  the  debts  due  to  them,  unless  funds 
have  actually  come  to  their  hands.  The  notes  for  the  sales  may  all 
be  good,  but  as  one  moiety  thereof  was  not  paid  at  the  time  of  the 
judgment,  it  does  not  judicially  appear  that,  even  at  that  time,  they 
had  funds  out  of  which  the  United  States  were  entitled  to  judgments. 
If  the  remaining  moiety  of  the  notes  has  been  since  paid,  the  United 
States  will  then  have  a  legal  claim  thereon  for  their  debts.  For  this 
reason,  the  judgment  of  the  District  Court  must  be  reversed ;  and 
the  cause  sent  back  for  further  proceedings. 

In  regard  to  the  bill  of  exceptions,  as  the  cause  was  by  consent 
not  tried  by  a  jury,  the  exception  to  the  admission  of  evidence  was 
not  properly  the  subject  of  a  bill  of  exceptions.  But  if  the  District 
Court  improperly  admitted  the  evidence,  the  only  effect  would  be, 
that  this  Court  would  reject  that  evidence,  and  proceed  to  decide  the 
cause,  as  if  it  were  not  in  the  record.  It  would  not,  however,  of 
itself,  constitute  any  ground  for  a  reversal  of  the  judgment.  But  we 
are  of  opinion  that  the  evidence  was  properly  admissible  as  proof 
positive  to  the  syndics  of  the  debts  due  to  the  United  States ;  and 
if  the  fact  was  material  to  enable  the  Court  to  render  suitable  judg- 
ment on  the  statement  of  the  parties,  it  is  not  easy  to  perceive  why 
it  should  have  been  objectionable.  Without  this  evidence,  there 
seems  to  be  enough  in  the  record  to  show  that  the  syndics  had  full 
notice  of  the  debts  due  to  the  United  States.  They  do  not  even  set 
up  in  their  answers  any  want  of  notice,  as  a  defence.  But  in  the 
present  state  of  the  case,  this  matter  is  the  less  important,  because 
they  now  have  the  most  ample  notice  of  the  debts  due  to  the  United 
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States ;  and  these  will,  at  all  events,  be  payable  out  of  the  residue 
of  the  sales  when  it  is  received. 

With  the  question  of  costs  this  Court  has  nothing  to  do ;  and  as 
the  judgment  is  reversed  for  another  cause,  it  becomes  immaterial  to 
be  considered. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
*from  the  District  Court  of  the  United  States  for  the  Eastern  r*oQ3 
District  of  Louisiana,  and  was  argued  by  counsel ;  on  con-  ^ 
sideration  whereof,  it  is  ordered  and  adjudged  by  this  Court,  that 
the  judgment  of  the  said  District  Court  in  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  District  Court  for  further  pro- 
ceedings to  be  had  therein,  according  to  law  and  justice,  and  in  con- 
formity to  the  opinion  of  this  Court. 

[This  case  was  decided  on  the  81st  of  February,  1834.] 
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•George  King's  Heirs,  Raphael  Semmes  A5D  others.  Appel- 
lants, r.  Josiah  Thompson  and  Elizabeth  his  Wife. 

District  of  Colombia.  A  few  days  after  the  marriage  of  J.  Thompson,  with  the  daughter 
of  George  King,  in  1812,  the  latter  residing  in  Georgetown,  in  the  District  of  Colombia, 
and  having  a  large,  active  capital,  and  a  large  real  estate  there,  proponed  to  grant  to  J.  T. 
a  house  and  lot  in  Georgetown,  then  much  out  of  repair  and  untenantable,  provided  he 
would  repair  the  same  so  as  to  make  it  a  comfortable  residence;  and  saying  that  be  in- 
tended the  property  for  his  daughter.  This  proposition  was  accepted  by  J.  T.,  who  re- 
paired the  property,  expending  upwards  of  four  thousand  dollars  on  the  same ;  and  be, 
with  his  wife,  resided  on  it  about  four  years.  Before  his  removal  from  it,  a  correspond- 
ence on  the  subject  of  the  conveyance  of  the  property  to  J.  Tn  or  to  J.  T.  and  his  wife, 
took  place,  which  ended  in  propositions  to  convey  the  property,  on  certain  terms,  beneficial 
to  J.  T.  and  wife,  in  pursuance  of,  and  intended  to  be  in  execution  of  the  original  offer 
of  G.  K.  to  J.  T.,  made  immediately  after  the  marriage.  No  conveyance  was  made.  J.  T. 
and  wife  removed  from  Georgetown,  and  G.  K.  collected  and  paid  to  J.  T.  the  rents  of 
the  property  for  some  time  after  their  removal.  G.  JL  died  in  1820,  insolvent ;  his  debts 
amounted  to  thirty-six  thousand  dollars,  and  his  whole  estate,  both  real  and  personal, 
when  sold,  did  not  pay  thirty-nine  per  cent,  of  his  debts.  The  property  claimed  by  J.  T. 
and  wife,  in  this  case,  was  sold  for  sixteen  hundred  dollars,  by  a  trustee,  under  a  decree 
in  Chancery,  obtained  by  the  creditors  of  G.  IL,  but  the  sale  has  not  been  ratified. 

From  the  occupancy  of  the  property,  and  the  amount  of  money  expended  in  improving  it, 
it  was  certain  that  there  was  an  understanding  between  G.  K.  and  J.  T.,  that  the  pro- 
perty in  some  manner  should  be  possessed  and  enjoyed  by  J.  T.  and  his  wife.  The  evi- 
dence, however,  showed,  that  G.  K.  did  not  intend  to  vest  it  absolutely  in  J.  T.,  but  that 
the  value  of  it,  before  the  improvements,  should,  in  some  form,  be  secured  to  the  wife 
of  J.  T.  Whatever  uncertainty  may  have  existed  as  to  the  terms  of  the  contract,  J.  T. 
acted  under  it,  in  taking  possession  of  the  property,  and  expending  a  large  sum  of  money 
on  it 

J.  T.  and  wife  filed  a  bill  against  the  heirs  of  G.  K.,  and  the  trustee  of  the  creditors  of  G. 
IL,  claiming  a  conveyance  of  the  property,  and  for  general  relief.  By  the  Court:  In  no 
point  of  view  could  such  a  contract  as  that  in  this  case  be  considered  voluntary.  There 
was  not  only  a  good  consideration,  that  of  natural  affection ;  but  a  valuable  one.  To 
constitute  a  valuable  consideration,  it  is  not  necessary  that  money  should  be  paid ;  but 
if,  as  in  this  case,  it  be  expended  on  the  faith  of  the  contract,  it  constitutes  a  valuable 
consideration. 

In  testing  the  validity  of  the  transaction  of  1812,  the  subsequent  fell  of  property  in  George- 
town, or  the  failure  of  King,  cannot  be  taken  into  view.  The  inquiry  must  be  limited 
to  his  circumstances,  at  that  time.  It  is  not  shown  that  the  persons  for  whom  he  was 
bound,  as  endorser,  were  then  'unable  to  pay  the  respective  sums  for  which  he 

*205]  was  responsible;  and  it  would  be  improper  to  consider  those  sums  as  debts  due 
by  King.  He  was  responsible  for  their  payment  on  certain  contingencies ;  but 
the  fact  that  his  credit  remained  unimpaired  for  several  years  after  the  contract,  shows 
that  neither  his  credit,  nor  the  credit  of  those  for  whom  hie  was  endorser,  was  considered 
doubtful.  In  this  state  of  facts,  King  was  in  a  condition  to  dispose  of  the  house  and 
lot,  not  worth  more  than  two  thousand  five  hundred  dollars,  on  the  terms  stated. 

The  terms  of  the  contract  not  being  sufficiently  established  by  the  evidence,  the  Court  de- 
creed that  the  property  should  be  sold,  and  the  proceeds  of  the  sale  should  be  first  applied 
to  the  payment  of  the  money  expended  by  Thompson  in  making  improvements  on  the 
property ;  and  the  balance,  if  any,  paid  over  for  the  benefit  of  the  creditors  of  George 
King :  Thompson  not  to  be  charged  with  rent  of  the  premises  while  he  occupied  them, 
with  the  rent  collected  and  paid  to  him  after  he  removed.      4 

APPEAL  from  the  District  Court  of  the  United  States  for  the 
county  of  Washington. 

The  appellees,  Josiah  Thompson  and  wife,  on  the  14th  of  June, 
1826,  filed  a  bill  on  the  equity  side  of  the  Circuit  Court,  alleging 
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that  George  King,  in  October,  1812,  a  few  days  after  the  marriage 
of  Josiah  Thompson  with  Elizabeth,  the  daughter  of  the  said 
George  King,  proposed  to  grant  to  the  said  Thompson  and  wife,  a 
house  and  lot  of  ground  in  Georgetown;  if  Thompson  would  repair 
and  make  it  comfortable  for  a  residence ;  at  the  same  time  inform- 
ing Thompson,  he  intended  the  property  for  his  daughter  Betsey. 
The  bill  alleges  that  this  offer  was  accepted  by  Thompson,  and  that 
he  made  repairs  to  a  large  amount,  and  that  he  occupied  the  pro- 
perty after  it  was  repaired  until  1816,  when  he  removed  to  the  west- 
ern country. 

At  the  time  of  this  gift,  the  bill  alleges  that  George  King  was  in 
good  credit,  and  in  prosperous  circumstances ;  it  being  believed  he 
had  a  large  capital,  and  that  he  owned  a  valuable  real  estate,  which, 
after  the  payment  of  his  debts,  not  large  in  amount,  would  enable 
'  him  to  provide  handsomely  for  his  children. 

In  1816,  before  Josiah  Thompson  removed  from  Georgetown,  a 
correspondence  took  place  between  him  and  George  King,  which 
was  annexed  to  the  bill ;  and  which  is  referred  to  as  evidence  of 
the  contract,  under  which  Josiah  Thompson  took  possession  of  and 
improved  the  property. 

*The  first  letter  was  from  George  King  to  the  complainant,  r*onfi 
Josiah  Thompson,  and  was  dated  L 

"  Georgetown,  llth  ofJipril,  181b*. 

u  Mr.  Josiah  Thompson : 

"  Sir,  I  am  informed  that  you  are  in  suspense  in  regard  to  the 
property  you  now  live  on,  and  I  think  it  a  duty  incumbent  on  me 
to  let  you  know  the  terms  I  mean  to  let  my  daughter  Betsey  have 
it.  I  hold  myself  ready,  and  hold  myself  bound  to  give  a  deed  to 
a  trustee,  who  shall  hold  it  in  trust  for  her  and  yourself  during  your 
lives ;  and  then,  after  the  death  of  you  both,  to  revert  to  her  lawful 
heirs,  her  children,  if  any  she  has,  if  not,  to  my  heirs :  but  you  may 
say  I  wrong  you  in  this  way,  by  not  letting  you  know  before  now, 
that  I  did  not  mean  to  deed  to  yon  instead  of  keeping  it  for  her,  and 
on  that  account  you  have  put  more  improvements  than  you  would 
have  done  had  you  have  been  informed  before.  You  may  now  sell 
the  property,  and  all  you  can  get  over  three  thousand  dollars  for  it, 
you  can  do  as  you  like  with ;  but  that  sum  must  be  kept  sacred  for 
the  use  of  your  wife  in  the  hands  of  trustees,  for  her  support  in 
case  she  might  ever  need  it,  the  use  of  which  as  the  income  will  be 
at  your  disposal  during  your  own  and  her  life,  and  then  to  her  heirs 
as  before :  and  other  terms  than  this  it  will  be  useless  for  you  to 
look  for,  without  you  find  two  just  fathers  that  shall  say  I  ought  to 
do  otherways ;  and/after  hearing  their  reasons  on  the  subject,  per- 
haps, I  may  alter  my  opinion. 

Yours,  with  due  esteem, 

"  George  King." 

In  reply  to  this  letter,  after  remonstrating  against  making  the  con- 
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veyance  of  the  property  in  trust,  the  complainant,  under  date  of  the 
26th  of  April,  1816,  made  three  proposals  to  George  King. 

"  1.  Let  the  property  be  valued  as  to  its  worth  at  the  time  it  was 
put  into  my  possession,  and  I  will  pay  the  amount  over  to  you, 
which  you  may  then  hold  for  my  wife,  or  give  it  to  whom  you 
please ;  for,  when  I  married  her,  I  was  not  influenced  by  any  pecu- 
*2071  n*ary  m°tive>  and  as  she  has  never  given  *me  reason  to 
J  regret  my  choice,  I  surely  will  not  allow  a  consideration  like 
the  present  to  create  the  smallest  uneasiness. 

"  2.  Let  the  improvements  be  estimated :  pay  me  the  amount,  and 
then  I  will  relinquish  all  claim,  and  you  will  be  at  liberty  to  dispose 
of  it  as  you  may  deem  proper. 

"  3.  Execute  a  deed  to  your  daughter  at  once  in  fee-simple,  and  I 
will  for  her  benefit  and  advantage  cheerfully  give  in  all  that  I  have 
expended:  this  will  at  once  be  making  her  the  guardian  of  her  own 
property,  and,  if  it  should  please  God  to  call  me  first,  will  be  to  her 
a  support.  • 

"  Thus,  my  dear  sir,  you  will  find  that  I  am  not  disposed  to  dis- 
pute about  the  original  value  of  the  property;  for,  though  I  consider 
it  as  certainly  the  property  of  my  wife  from  the  delivery  of  it  into 
my  possession,  as  any  subsequent  act  could  make  it,  and  from  the 
manner  I  was  allowed  and  encouraged  to  go  on  with  the  improve- 
ments ;  yet  I  am  willing  at  any  moment  to  bind  myself  to  abide  by 
either  of  the  above  proposals." 

To  these  propositions,  George  King,  on  the  29th  of  April,  1816, 
replied : 

"  I  make  no  hesitation  in  complying  with  your  first  proposal,  for 
it  is  just  what  I  proposed  in  my  first  to  you,  and  I  will  do  it  another 
waY>  giving  you  your  choice,  viz.,  I  will  deed  the  dwelling-house 
and  all  above  it  to  you,  and  about  twenty  feet  below  it ;  and  then 
all  below  that  I  will  deed  to  Betsey,  provided  she  will  never  deed  it, 
nor  otherways  dispose  of  it  during  her  life,  only  by  will,  which  she 
shall  always  be  at  liberty  to  make  when  and  how  she  pleases. 

"  Geo.  King." 

The  bill  proceeds  to  state  that  the  complainant,  Josiah  Thompson, 
was  satisfied  with  the  proposition  contained  in  the  letter  of  the  29th 
of  April,  1816,  and  that  at  the  removal  of  the  complainant  from 
Georgetown  he  rented  the  property,  and  constituted  George  King 
his  agent  to  collect  the  rents  of  the  same,  which  duties  he  continued 
to  perform,  without  advancing  at  any  time  a  claim  to  the  same.  , 

On  the  death  of  George  King,  the  legal  title  to  the  property 
*2081  descended  to  his  heirs,  no  conveyance  having  been  made  of  it 
J  *to  the  complainants;  and  the  bill  prays  for  a  decree,  that 
the  heirs  of  George  King  convey  the  said  legal  title  to  the  complain- 
ants, in  fulfilment  of  the  agreement  of  George  King ;  and  in  the 
event  that  the  same  for  any  reason  cannot  ba  done,  that  the  said 
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property  stand  charged,  to  the  amount  of  the  repairs  and  improve- 
ments put  on  it  by  the  complainants;  and  for  other  and  further 
relief,  &c. 

After  the  decease  of  George  King  in  1830,  largely  in  debt,  to  the 
amount  of  thirty-six  thousand  dollars,  and  insolvent,  his  whole  real 
and  personal  estate  not  being  sufficient  to  pay  his  debts,  in  fact  not 
more  than  thirty-nine  per  cent,  of  his  just  debts ;  his  whole  real 
estate  was  sold  by  Raphael  Senimes,  appointed  trustee  by  the  Court 
of  Chancery  for  that  purpose,  at  the  instance  of  George  King's 
creditors ;  and  among  the  rest  the  property  now  in  controversy  was 
sold  for  one  thousand  six  hundred  and  sixty  dollars  to  John  W. 
Baker. 

John  W.  Baker  deposited  one  thousand  one  hundred  and  ninety 
dollars  and  eighteen  cents,  part  of  this  purchase-money,  in  the 
Mechanics  Bank  of  Georgetown,  in  1826  and  1827,  to  remain  until 
the  termination  of  this  suit;  the  first  deposit  was  made  on  the  26th 
of  July,  1826,  after  the  filing  of  this  bill. 

In  the  suit  instituted  by  the  creditors  of  George  King,  to  compel  a 
sale  of  his  real  estate  for  the  payment  of  his  debts ;  all  the  heirs  of 
George  King  were  made  parties,  and  among  the  rest,  the  said 
Thompson  and  wife.  The  sale  to  Baker  never  was  ratified,  in  con- 
sequence of  this  suit  instituted  by  Thompson  and  wife.  The  heirs 
of  George  King  (his  estate  being  insolvent)  feeling  no  interest  in  the 
suit,  filed  their  answers  to  the  bill  of  Thompson  and  wife,  neither 
admitting  nor  denying  the  facts  alleged,  submitting  themselves  to 
the  judgment  of  the  Court. 

Raphael  Semmes,  the  trustee  for  George  King's  creditors,  on 
petition  and  by  leave  of  the  Court,  was  made  a  defendant ;  and 
allowed  to  contest  the  claim  set  up  by  Thompson  and  wife,  as  was 
also  Charles  King,  one  of  the  principal  creditors.  They  denied  the 
pretended  contract  and  gift  set  up  in  the  bill ;  denied  the  improve- 
ments charged  to  have  been  made  on  the  property;  averred  the 
indebtedness  of  George  King  at  the  time  of  the  pretended  gift,  to  a 
large  amount,  and  the  continuance  of  such  indebtedness  to  the  same 
creditors  up  to  the  time  of  his  death;  and  the  unlawfulness  and 
fraud  in  law  of  such  gift,  if  any  *could  be  proved ;  and  the  r«20o 
insufficiency*  of  George  King's  whole  estate,  real  and  per-  L 
sonal,  to  pay  his  just  debts ;  and  claimed  the  proceeds  of  said  house 
and  lot,  for  said  creditors  of  King. 

Charles  King,  as  a  creditor,  also  filed  a  bill  against  Josiah  Thomp- 
son and  wife,  charging  in  substance  the  same  facts ;  to  which  bill, 
Thompson  and  wife  responded,  reasserting  in  substance  the  matters 
alleged  in  the  original  bill.  They  admit  in  this  answer,  that  they 
were  married  on  the  6th  of  October,  1812,  and  that  the  alleged  gift 
of  the  house  and  lot  was  made  after  the  marriage. 

Evidence  was  taken  by  the  complainants  and  the  respondents, 
which  is  fully  stated  in  the  opinion  of  this  Court ;  and  on  the  5th  of 
April,  1832,  the  Circuit  Court,  all  the  parties  having  been  heard 
together,  pronounced  a  decree  directing  a  conveyance  in  fee  of  the 
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property,  claimed  in  the  bill,  to  Josiah  Thompson;  from  which 
decree  this  appeal  was  taken. 

The  case  was  argued  by  Mr.  Dunlop  and  Mr.  Key,  for  the  appel- 
lants ;  and  by  Mr.  Coxe,  for  the  appellees. 

For  the  appellants  it  was  contended,  that  the  decree  of  the  Circuit 
Court  was  erroneous,  and  ought  to  be  reversed: 

1.  Because  the  letters  of  George  King  do  not  import  any  contract, 
binding  him  or  his  heirs  to  convey  the  property  in  fee  to  Thompson, 
nor  does  Thompson's  bill  pray  such  conveyance. 

Because  the  letters  and  proof  in  the  cause,  show  no  contract  con- 
cluded, or  ascertained  with  such  certainty,  as  to  warrant  a  decree  for 
specific  execution. 

2.  If  there  was  a  contract  of  gift,  it  was  made  after  marriage, 
without  any  valuable  consideration,  was  voluntary,  and  cannot  be 
enforced  even  against  George  King's  heirs. 

The  said  gift  was  fraudulent  and  void. 

3.  Because  George  King  was  indebted  at  the  time  of  the  alleged 
gift,  and  so  continued  up  to  the  time  of  his  death;  and  his  creditors, 
at  the  time  of  the  gift,  represented  by  Semmes  the  trustee,  are  yet 
unpaid,  and  the  said  King's  estate  insolvent. 

4.  The  improvements  made  by  Thompson,  gave  him  no  Hen  on 
the  property,  or  any  claim  to  a  conveyance  to  himself  in  fee.  If 
*2101  ma(*e>  ^ey  constituted  a  personal  claim  against  George  *King, 

J  more  than  offset  by  the  enjoyment  and  occupation  of  the 
house  and  lot  for  many  years,  and  by  Payne's  debt,  paid  for 
Thompson  by  George  King's  estate. 

Mr.  Dunlop,  for  the  appellants,  contended : 

1.  That  there  was  no  contract  of  gift  proved,  or  none  such  as 
Thompson's  bill  and  the  decree  below  enforced.  The  decree  is  for 
a  deed,  in  fee,  to  Thompson  himself.  The  letters  (and  they  are  the 
only  evidence  of  the  alleged  gift)  do  not  show  any  engagement  on 
the  part  of  G.  K.  to  convey  to  Thompson.  The  letters  show  a  reso- 
lute determination  on  the  part  of  King,  not  to  deed  to  Thompson ; 
but  to  give,  what  he  meant  to  give,  to  Thompson's  wife,  the  daugh- 
ter of  Kingv  The  letters  show  the  parties  to  be  still  in  treaty  about 
the  terms. 

The  letter  of  the  29th  of  AJflil,  1816,  contained  an  alternative 
offer ;  and,  if  Thompson  assented,  which  of  the  alternatives  did  he 
choose  ?  It  is  clear  that  no  definite  contract  was  concluded — none 
so  specific,  that  a  Court  of  Equity  could  decree  its  performance. 
Moreover,  the  Court  has  decreed  neither  of  the  alternatives,  but  a 
thing  entirely  different,  and  never  in  the  contemplation  of  the  con- 
tracting parties. 

But  if  the  contract  was  sufficiently  proved,  it  was  founded  on  the 
consideration  of  love  and  atifection  only,  was  voluntary,  and  cannot 
be  enforced  even  against  the  other  heirs  of  George  King.  The  othe; 
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heirs  of  George  King  have  the  legal  title,  and  having  equal  equity 
with  the  complainants,  Thompson  and  wife,  no  Court  of  Equity 
would  disturb  them. 

As  between  the  parties,  a  Court  of  Equity  will  not  interfere  to  set 
aside  a  fair,  voluntary  conveyance.  But  it  is  a  clearly  settled  rule, 
that  chancery  will  not  decree  a  specific  performance  of  a  mere 
voluntary  covenant,  without  consideration,  to  make  a  conveyance ; 
and  this  the  Court  is  here  asked  to  do.  Black  et  al.  v.  Cord,  2 
Harris  &  Gill,  100;  1  Maddook's  Chancery,  414,  415;  Osgood  v. 
Strode,  2  P.  Wms.  242 ;  Francis's  Maxims,  14,  ch.  15. 

It  is  said  that  the  contract  was  ante-nuptial,  and  that  marriage  is 
a  valuable  consideration.  There  is  no  proof  of  this  fact,  and  the 
onus  of  proof  is  on  Thompson  and  wife.  But  if  there  was  any  ante- 
nuptial promise,  it  was  by  parol  and  therefore  void.  It  could  not  be 
valid,  unless  reduced  to  writing  before  *marriage.  Reid  v.  r*211 
Livingston,  3  Johns.  Cha.  Rep.  488, 489;  and  the  cases  there  "- 
cited. 

The  proof,  however,  is,  and  so  Thompson  and  wife  in  their  own 
bill  say,  that  the  promise  was  post-nuptial. 

It  is  also  urged,  that  the  improvements  and  repairs  constituted  a 
valuable  consideration. 

In  the  first  place,  the  repairs  were  injudicious,  extravagant,  and 
not  such  as  George  King  had  authorized.  They  could,  so  far  as  they 
were  lawful  and  authorized,  only  amount  to  a  personal  claim  on 
George  King.  At  all  events,  these  repairs  could  be  no  consideration 
for  the  original  value  of  the  property,  that  is  to  say,  for  the  value  of 
the  property  before  the  improvements  were  put  upon  it.  The  repairs 
did  not  enure  to  the  use  of  King ;  and  Thompson  and  wife  have 
had  the  benefit  of  them  in  the  occupation  of  the  property  for  many 
years. 

The  bill  itself  does  not  ask  for  a  conveyance  on  the  ground  of 
repairs,  but  goes  solely  upon  the  contract  of  gift  by  the  father  to  the 
daughter.  If  repairs  could  give  a  title,  a  parent  in  debt  might,  on 
this  pretence,  and  in  defiance  of  creditors,  settle  all  his  estate  on  his 
children. 

2.  If  there  was  a  gift,  and  it  could  be  enforced  in  equity  against 
King's  heirs,  it  is  void  against  creditors. 

George  King  was  largely  indebted  at  the  time  of  the  pretended 
gift.  Many  of  those  who  were  creditors  at  the  time  continue  to  be 
creditors  to  this  day,  and  are  now  resisting  Thompson's  claim.  As 
against  them,  the  contract  is  absolutely  fraudulent  and  void 

Indebtedness  at  the  time  is  not  only  a  badge  of  fraud,  but  as  to 
such  creditor,  continuing  to  be  a  creditor,  per  se,  avoids  the  contract 
or  conveyance.  The  evidence  is  clear,  that  the  creditors  now  before 
the  Court  were  many  of  them  creditors  at  the  time  of  the  gift. 
Reid  v.  Livingston,  3  Johns.  Cha.  Rep.  497 ;  Sexton  v.  Wheaton,  241, 
242,  243,  244,  et  seq.;  Lessee  of  Ridgway  v.  Underwood,  4  Wash. 
C.  C.  Rep.;  Ridgway  v.  Ogden,  4  Wash.  C.  C.  Rep.  139. 

If  the  indebtedness  of  King  was  only  evidence  of  fraud,  and  not 
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conclusive  to  avoid  the  deed,  the  record  shows  him  to  have  been  so 
much  involved  at  the  time  of  the  gift,  as  to  lead  a  Court  of  Equity 

•2121  t0  set  **  as^e  *°r  frau(^  '*  cannot  be  said  to  *have  been  a 
J  fair  transaction.  He  did  not  leave  enough  undisposed  of  to 
pay  his  creditors  at  the  time*  Subsequent  creditors,  under  such 
circumstances,  could  impeach  it  for  fraud,  and  a  fortiori,  creditors  at 
the  time.    Hinde  v.  Long  worth,  1 1  Wheaton,  1 99, 6  Cond.  Rep.  270. 

Mr.  Coxe,  for  the  appellees. 

The  original  bill  asks  either  a  conveyance  in  fee,  in  execution  of 
the  agreement  between  George  King  and  Josiah  Thompson ;  or  that 
the  value  or  cost  of  the  improvements  shall  be  decreed  to  be  a  lien 
upon  the  property  on  which  they  were  made.  The  cost  of  the  im- 
provements was  larger  in  amount  than  the  property  would  now 
bring,  and  thus  the  result  of  either  decision  would  be  the  same. 
The  precise  form  in  which  the  relief  sought  in  the  Circuit  Court 
by  Thompson  and  wife  shall  be  given,  is  therefore  altogether  im- 
material. 

The  appellants,  in  their  first  position,  assert  that  the  letters  of 
George  King  do  not  import  a  contract  binding  him  or  his' heirs  to 
convey  the  property  in  fee  to  Thompson  and  wife ;  nor  does  the  bill 
ask  for  such  a  conveyance.  They  say  the  letters  and  proof  in  the 
case  show  no  contract  concluded  or  ascertained,  with  sufficient  cer- 
tainty, to  warrant  a  decree  for  specific  execution. 

The  appellants  are  not  authorized  to  select  parts  of  the  evidence, 
and  allege  for  error  that  they,  when  taken  alone,  do  not  sustain  the 
decree.  Whether  the  conveyance  be  directed  to  be  made  to  Thomp- 
son, or  to  him  and  his  wife,  is  not  a  matter  for  the  appellants.  It  is 
a  sufficient  answer  to  their  claim  that  it  can  properly  be  made  to 
either  or  both.  This  Court  is  competent  to  rectify  the  decree  in 
favour  of  those  entitled.  As  to  the  ground  that  no  proof  is  shown 
for  a  specific  performance ;  it  is  answered,  that  the  averments  and 
proof  are  sufficiently  distinct.  1.  As  to  the  property  embraced  in 
the  arrangements.  2.  As  to  the  nature  of  the  estate  to  be  created. 
3.  As  to  the  consideration.  The  only  doubt  is  as  to  the  respective 
interests  of  Thompson  and  his  wife.  This,  as  has  been  said,  is  not 
a  matter  in  which  the  appellants  have  any  interest.  The  heirs  of 
George  King  have  not  appealed.  The  pleadings  show  this. 
*2131  ^e  aPPe^ants'  second  ground  for  reversal  is,  that  if  there 
J  *was  a  contract  or  gift,  it  was  after  marriage ;  was  without 
any  consideration ;  and  was  voluntary,  and  cannot  be  enforced  against 
George  King's  heirs.    That  the  gift  was  fraudulent  and  void. 

This  exception  is  given  in  a  questionable  form.  It  does  not  assert 
that  the  gift  was  gratuitous,  or  that  it  was  purely  voluntary.  But 
if  it  did,  there  is  no  rule  in  equity  that  such  a  gift  cannot  be  enforced 
in  equity.  To  the  word  "  voluntary,"  different  significations  are 
given  by  Courts  of  Equity.  This  case  may  not  be  called  a  gift.  It 
was  a  contract  executed  in  every  thing  but  a  conveyance,  and  this 
equity  will  enforce. 
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Although  it  sometimes  comprehends  all  conveyances  without  any 
pecuniary  consideration,  or  valuable  consideration ;  yet  when  it  is 
used  to  indicate  that  species  of  conveyance  which  equity  will  not 
aid  or  enforce,  it  means  that  conveyance  which  has  no  meritorious 
consideration,  either  good  or  valuable*  Equity  is  remedial  only  to 
those  who  come  in  upon  an  actual  consideration.  But  there  are 
precedents  of  relief  where  it  is  a  provision  for  children.  Fonbl.  b. 
1,  c.  5,s.  2, 348, 349 ;  also  note  to  Sug.  on  Powers,  275,  276 ;  Hard- 
bam  v.  Roberts,  1  Vern.  132 ;  Thompson  v.  Atfield,  1  Vern.  40 ;  Col- 
man  v.  Sarrell,  1  Ves.  Jun.  50 ;  Minton  v.  Seymour,  4  Johns.  Ch. 
Rep.  497, 500;  M'Call  v.  M'Call,  3  Day,  402 ;  Hinde's  Lessee  v.  Long- 
worth,  11  Wheat.  213,  6  Cond.  Rep.  270. 

But  the  consideration  in  this  case  stands  on  a  higher  footing  than 
that  of  being  simply  meritorious.  The  contract  was  mutual  and 
executory.  The  consideration  was  actually  paid  by  Thompson. 
He  laid  out  large  sums  in  valuable  improvements,  and  owing  to  the 
depreciation  of  the  property,  these  sums  cannot  be  reimbursed.  To 
make  a  consideration  valuable,  there  need  be  no  pecuniary  benefit 
passing  to  the  vendor.  Any  thing  injurious  or  detrimental  to  the 
other  party,  is  equally  operative  in  making  the  contract  binding. 
Roberts  on  Fraud.     Convey.  15. 

Such  a  contract,  on  such  a  consideration,  carried  into  actual  exe- 
cution by  Thompson  by  the  expenditure  of  his  money,  by  taking 
possession,  and  continuing  in  possession  from  1813  to  1835,  cannot 
now  be  disturbed. 

It  is  assigned  as  a  reason  for  reversing  the  decree  of  the  Circuit 
Court,  that  the  gift  was  fraudulent  and  void. 

•The  meaning  of  this  is,  that  the  gift  is  void  because  it  is   r*2i4 
fraudulent.     But  in  the  pleadings  there  is  no  allegation  of   ■- 
fraud.    This  is  a  necessary  averment,  and  is  uniformly  required. 
6  Har.  &  John.  24. 

There  is  no  ground  assigned  upon  which  the  conclusion  of  fraud 
can  be  based.  It  has  been  settled  by  this  Court,  that  a  deed,  though 
voluntary,  is  not  in  general  void,  as  against  subsequent  creditors. 
Sexton  v.  Wheaton,  8  Wheat.  229,  5  Cond.  Rep.  419. 

The  only  creditor  who  has  intervened,  is  Charles  King,  and  he 
was  not  a  creditor  at  or  near  the  time  of  this  contract.  In  no  part 
of  the  record  does  any  ground  appear  on  which  he  could  impeach 
the  validity  of  the  proceeding.  The  whole  proceedings  in  his  suit 
to  enforce  payment  out  of  the  real  estate,  were  insufficient  and  in- 
formal. No  administration  account  appears  to  have  been  settled. 
No  deficiency  of  real  estate  has  been  established. 

There  is  no  allegation  that  any  other  creditors  are  interested. 
One  creditor  cannot,  on  his  own  behalf  solely,  proceed  against  the 
real  estate  of  a  deceased  debtor.  4  Simon's  Rep.  37,  6  Cond.  Ch. 
Rep.  25. 

The  last  point  insisted  upon  by  the  appellees  is,  that  the  expendi- 
tures by  Thompson  constituted  no  lien  on  the  property. 

There  is  no  fraud  imputed  to  Thompson  and  wife.    Their  conduct 
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States,  in  virtue  of  the  assignment  and  notice  to  the  syndics  of  their 
debts.  And  it  was  the  duty  of  the  syndics  to  have  made  known 
those  debts  in  their  tableau  of  distribution,  as  having  such  priority. 
There  is  no  doubt  that  the  mortgages  upon  particular  estates  sold, 
must  be  first  paid  out  of  the  proceeds  of  the  sales  of  those  estates. 
But  if  there  be  any  deficiency  of  the  proceeds  of  any  particular 
estate,  to  pay  the  mortgages  thereon ;  the  mortgagees  thereof  cannot 
come  in  upon  the  funds  and  proceeds  of  the  sales  of  the  other  estates, 
except  as  general  creditors.  The  District  Judge  was  perfectly  correct 
in  the  views  taken  by  him  in  his  opinion  on  this  subject. 

It  appears  from  the  papers  in  the  record  that  the  whole  amount 
of  the  proceeds  of  all  the  sales  exceeds  forty  thousand  dollars,  and 
that  the  mortgages  are  about  twenty-seven  thousand  dollars;  and 
making  allowance  for  other  privileged  claims,  if  any,  there  will  re- 
main a  balance  in  the  hands  of  the  syndics  (when  all  the  notes  for 
the  sales  are  paid)  more  than  sufficient  to  pay  all  the  debts  due  to 
the  United  States.  But  the  difficulty  is,  that  the  notes  for  a  large 
amount  of  their  proceeds,  viz.  twenty-four  thousand  eight  hundred 
*202l  an(*  n*nety-ei?ht  *dollars  and  sixty  cents,  did  not  become  due 
J  until  July,  1832,  and  July,  1833 ;  (a  moiety  in  each  year ;)  the 
first  being  after  the  present  suit  was  commenced,  and  the  latter  after 
the  present  judgment  was  rendered.  Now,  the  syndics  are  certainly 
not  liable  to  the  United  States  for  the  debts  due  to  them,  unless  funds 
have  actually  come  to  their  hands.  The  notes  for  the  sales  may  all 
be  good,  but  as  one  moiety  thereof  was  not  paid  at  the  time  of  the 
judgment,  it  does  not  judicially  appear  that,  even  at  that  time,  they 
had  funds  out  of  which  the  United  States  were  entitled  to  judgments. 
If  the  remaining  moiety  of  the  notes  has  been  since  paid,  the  United 
States  will  then  have  a  legal  claim  thereon  for  their  debts.  For  this 
reason,  the  judgment  of  the  District  Court  must  be  reversed ;  and 
the  cause  sent  back  for  further  proceedings. 

In  regard  to  the  bill  of  exceptions,  as  the  cause  was  by  consent 
not  tried  by  a  jury,  the  exception  to  the  admission  of  evidence  was 
not  properly  the  subject  of  a  bill  of  exceptions.  But  if  the  District 
Court  improperly  admitted  the  evidence,  the  only  effect  would  be, 
that  this  Court  would  reject  that  evidence,  and  proceed  to  decide  the 
cause,  as  if  it  were  not  in  the  record.  It  would  not,  however,  of 
itself,  constitute  any  ground  for  a  reversal  of  the  judgment.  But  we 
are  of  opinion  that  the  evidence  was  properly  admissible  as  proof 
positive  to  the  syndics  of  the  debts  due  to  the  United  States ;  and 
if  the  fact  was  material  to  enable  the  Court  to  render  suitable  judg- 
ment on  the  statement  of  the  parties,  it  is  not  easy  to  perceive  why 
it  should  have  been  objectionable.  Without  this  evidence,  there 
seems  to  be  enough  in  the  record  to  show  that  the  syndics  had  full 
notice  of  the  debts  due  to  the  United  States.  They  do  not  even  set 
up  in  their  answers  any  want  of  notice,  as  a  defence.  But  in  the 
present  state  of  the  case,  this  matter  is  the  less  important,  because 
they  now  have  the  most  ample  notice  of  the  debts  due  to  the  United 
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States ;  and  these  will,  at  all  events,  be  payable  out  of  the  residue 
of  the  sales  when  it  is  received. 

With  the  question  of  costs  this  Court  has  nothing  to  do ;  and  as 
the  judgment  is  reversed  for  another  cause,  it  becomes  immaterial  to 
be  considered. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
*from  the  District  Court  of  the  United  States  for  the  Eastern  r*o03 
District  of  Louisiana,  and  was  argued  by  counsel ;  on  con-  ^ 
sideration  whereof,  it  is  ordered  and  adjudged  by  this  Court,  that 
the  judgment  of  the  said  District  Court  in  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  District  Court  for  further  pro- 
ceedings to  be  had  therein,  according  to  law  and  justice,  and  in  con- 
formity to  the  opinion  of  this  Court. 

[This  case  was  decided  on  the  81st  of  February,  1834.] 
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paying  the  amount,  should  receive  a  relinquishment  of  all  the  right 
of  the  complainant. 

3.  That  a  deed  should  be  executed  for  the  property  to  the  wife 
of  the  complainant. 

On  the  29th  of  April,  1816,  King  replies,  "I  make  no  hesitation 
in  complying  with  your  first  proposal,  for  it  is  just  what  I  proposed 
in  my  first  to  you,  and  I  will  do  it  another  way,  giving  you  your 
choice :  viz.  I  will  deed  the  dwelling-house  and  all  above  it  to  you, 
and  about  twenty  feet  below  it;  and  then  all  below  that,  I  will  deed 
to  Betsey ,"  the  wife  of  the  complainant,  "  provided  she  will  never 
deed  it,  or  dispose  of  it,  except  by  will,  which  she  shall  always  be 
at  liberty  to  make,  when  and  how  she  pleases." 

On  the  14th  of  August,  1819,  King  writes  to  the  complainant, 
"  Mr.  Kennedy  has  left  your  house  since  the  first  of  July  last,  and 
I  have  not  been  able  to  get  a  tenant  since.  Houses  are  very  dull 
here  now ;  rents  have  fallen  very  much,"  &c. 

And  on  the  23d  of  March,  1831,  George  King,  son  it  is  presumed 
of  George  King,  deceased,  writes  to  complainant,  "  I  am  sorry  to 
inform  you  that  Mr.  Jacob  Payne  has  laid  an  attachment  on  your 
property  in  Georgetown,"  &c,  referring  to  the  property  in  con- 
troversy. 

This  is  all  the  evidence  to  show  a  contract,  except  what  might 
be  presumed  from  the  occupancy  and  improvement  of  the  house 
and  lot. 

Specific  propositions  were  made  by  each  party,  in  regard  to  the 
title  of  the  property,  but  it  does  not  satisfactorily  appear  that  either 
was  finally  accepted.  The  complainant  in  the  first  place  objects  to 
the  conveyance  of  the  property  to  a  trustee,  for  the  benefit  of  his 
wife ;  and  he  proposes  to  pay  to  King  the  value  of  the  property  at 
the  time  it  was  put  into  his  possession,  which  sum,  at  the  pleasure 
of  the  donor,  might  be  vested  for  the  benefit  of  complainant's  wife. 
*<>181  *^°  *k*s  ^*n&  reP^es  ^at  he  *has  no  hesitation  in  accepting 
~  J  the  proposal,  but  he  accompanies  this  acceptance  with  a  pro- 
position to  deed  the  dwelling-house,  with  a  certain  part  of  the  lot, 
to  the  complainant,  and  the  residue  of  the  lot  to  his  wife. 

Whether  this  last  proposition,  or  the  one  made  by  the  complainant, 
and  assented  to  by  King,  formed  the  contract,  is  uncertain,  or  indeed, 
whether  any  definite  agreement  was  finally  made. 

From  the  occupancy  of  the  property  and  the  amount  of  money 
expended  in  improving  it,  there  can  be  no  doubt,  that  there  was  an 
understanding  between  the  parties,  that  the  property,  in  some  man- 
ner, should  be  possessed  and  owned  by  the  complainant.  The  evi- 
dence, however,  shows  that  King  did  not  intend  to  vest  the  property 
absolutely  in  the  complainant ;  but  that  the  value  of  it,  before  the 
improvements,  should,  in  some  form,  be  secured  to  the  complainant's 
wife. 

This  Court  are  now  called  on  to  decree  a  specific  execution  of 
this  contract ;  and  what  are  its  terms  ?  Shall  the  title  be  vested  in 
fee  in  the  complainant,  without  condition ;  or  shall  a  part  of  the 
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properly  be  vested  in  trust  for  the  benefit  of  his  wife  ?  Or,  shall 
the  title  be  vested  in  the  complainant,  on  his  paying  into  the  hands 
of  trustees,  for  the  benefit  of  his  wife,  the  value  of  the  property 
when  he  first  received  it  ? 

The  evidence  does  not  afford  a  satisfactory  answer  to  any  one  of 
these  inquiries.  It  is  impossible,  therefore,  for  the  Court  to  decree 
a  title  as  prayed  for  in  the  bill,  as  the  evidence  fails  to  establish  the 
specific  terms  of  the  contract. 

But  it  is  insisted,  that  this  arrangement  or  contract,  if  proved, 
was  void  as  against  the  heirs  of  King,  and  especially  as  against  his 
creditors ;  on  account  of  the  indebtment  of  King  at  the  time,  and 
his  subsequent  insolvency. 

Although  a  contract  is  not  proved  with  sufficient  certainty,  as  to 
its  conditions,  to  authorize  a  specific  execution  of  it,  yet  there  can 
be  no  doubt  there  was  an  agreement  between  the  parties,  which  in- 
duced the  complainant  to  enter  into  the  possession  of  the  property, 
and  to  expend  large  sums  of  money  upon  it,  as  if  it  were  his  own ; 
and  when  he  left  it  and  removed  to  the  western  country,  it  was 
rented  as  his  property,  and  George  King  acted  as  the  agent  of  the 
complainant.  And  *the  property  seems  to  have  been  con-  r»oio 
sidered  as  belonging  to  the  complainant,  by  the  heirs  of  *- 
George  King. 

Whatever  uncertainty  may  exist,  as  to  the  terms  of  the  contract, 
there  can  be  no  question  that  the  complainant  acted  under  it,  in 
taking  possession  of  the  property  and  expending  a  large  sum  of 
money  in  its  improvement. 

In  no  point  of  view  could  such  a  contract  be  considered  voluntary. 
There  was  not  only  a  good  consideration,  that  of  natural  affection ; 
but  a  valuable  one.  To  constitute  a  valuable  consideration,  it  is 
not  necessary  that  money  should  be  paid :  but  if,  as  in  this  case,  it  be 
expended  on  the  property,  on  the  faith  of  the  contract,  it  constitutes 
a  valuable  consideration. 

The  debts  of  George  King  for  the  years  1812,  1813,  and  1814, 
amounted  to  about  thirteen  or  fourteen  thousand  dollars,  of  which 
eleven  thousand  dollars  were  due  to  the  Bank  of  Columbia.  And 
the  average  amount  of  his  debts,  from  1812,  until  his  death,  was 
about  the  sum  of  thirteen  thousand  dollars. 

In  1812,  and  for  some  years  afterwards,  George  King  was  sup- 
posed to  be  rich.  For  his  house  on  High  street  he  refused  twelve 
thousand  eight  hundred  dollars.  The  whole  amount  of  his  property 
was  estimated  at  sixty  thousand  dollars  or  more.  He  was  endorser 
on  accommodation  notes  for  about  twenty  thousand  dollars,  at  the 
above  period. 

At  this  time  the  property  claimed  by  the  complainant  was  not 
worth  more  than  two  thousand  or  two  thousand  five  hundred 
dollars.  Its  value  was  increased  three  or  four  times  this  sum  by 
the  improvements. 

In  1827  it  appears,  by  an  exhibit  of  the  debts  due  by  the  estate 
of  George  King,  including  interest,  that  they  amounted  to  the  sum 
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of  thirty-six  thousand  four  hundred  and  eighteen  dollars  and  ten 
cents.  But  many  of  these  debts  seem  to  have  been  contracted  sub- 
sequent to  the  time  that  the  property  in  question  was  placed  in  the 
possession  of  the  complainant.  It  -appears  also,  the  property  of 
which  King  died  possessed,  did  not  pay  forty  per  cent,  of  the  debts 
due  by  the  estate.  And  that  he  retained  the  greater  part,  if  not  the 
whole  of  his  real  estate,  except  the  lot  claimed  by  the  complainant, 
until  his  decease.  But  it  seems  from  the  prices  fixed  upon  this  pro- 
perty in  1813,  and  those  for  which  it  was  sold,  that  there  must  have 
been  a  great  deterioration  in  the  value  of  it. 

Under  the  above  circumstances,  it  is  insisted  by  the  appellants, 
that  the  contract  with  the  complainant,  by  George  King,  for  the 
above  property,  was  fraudulent. 

*220l  **1  ^  a*reacty  been  observed,  that  the  money  expended 
J  in  the  improvement  of  this  property,  constituted  a  valuable 
consideration.  The  contract,  therefore,  if  proved,  so  as  to  entitle 
the  complainant  to  a  decree  for  a  specific  execution,  could  not  be 
avoided,  on  the  ground  that  there  was  no  consideration. 

At  the  time  this  property  was  received  by  the  complainant,  King 
was  supposed  to  be  rich.  His  property  was  estimated  at  sixty 
thousand  dollars ;  his  debts  did  not  exceed  thirteen  or  fourteen  thou- 
sand dollars,  and  his  endorsements  were  about  twenty  thousand 
dollars.  That  his  credit  stood  high  is  shown  by  his  endorsements, 
and  the  standing  accommodation  given  to  him  in  the  banks.  So 
high  did  he  stand  as  a  man  of  property  and  business,  that  it  was 
deemed  a  valuable  object  to  obtain  his  services  as  director  in  on* 
of  the  Georgetown  banks.  There  seems  to  have  been  no  diminution 
of  his  credit  or  means  for  several  years  after  the  transaction  with 
the  complainant. 

In  testing  the  validity  of  that  transaction,  the  subsequent  fall  of 
property  or  failure  of  King,  cannot  be  taken  into  view.  The  in- 
quiry must  be  limited  to  his  circumstances  at  the  time.  Was  King, 
when  this  property  was  received  by  the  complainant,  in  a  failing  or 
embarrassed  condition  ? 

It  is  not  shown  that,  at  this  time,  the  persons  for  whom  he  was 
bound  as  endorser,  were  unable  to  pay  the  respective  sums  for 
which  he  was  responsible ;  and  it  would  be  improper  to  consider 
these  sums  as  debts  due  by  King.  He  was  responsible  for  their 
payment,  on  certain  contingencies;  but  the  fact  that  his  credit 
remained  unimpaired  for  several  years  after  the  contract  with  the 
complainant ;  shows  that  neither  his  credit  nor  the  credit  of  those 
for  whom  he  was  endorser,  was  considered  doubtful. 

In  this  state  of  facts,  King  surely  was  in  a  condition  to  dispose 
of  a  house  and  lot,  not  worth  more  than  two  thousand  five  hundred 
dollars,  on  the  terms  stated  in  the  bill. 

There  appears  to  have  been  no  fraudulent  intent  in  the  case  ;  no 

disposition  to  defeat  the  claims  of  present  creditors,  or  to  cover  the 

property  from  future  demands.     It  seems  to  have  been  a  bona  fide 

♦ransaction  ;  and  one  which  neither  a  Court  of  Law  nor  of  Equity 
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could  refuse  to  sanction.  And  if  the  terms  of  the  contract  were 
established,  so  that  this  Court  could  decree  a  specific  execution  of 
it,  they  would  pronounce  such  a  decree.  *But  as  a  specific  r#  . 
performance  cannot  be  decreed/the  inquiry  remains,  whether  L 
the  complainant  has  a  lien  on  the  property  for  the  money  he  ex- 
pended in  improving  it. 

The  counsel  for  the  appellant  do  not  controvert  the  right  of  the 
complainant  to  a  just  remuneration  for  the  valuable  improvements 
he  made ;  but  they  insist  that  he  must  exhibit  his  claim  as  a  general 
creditor  of  the  estate-  of  George  King ;  and  that  from  such  claim 
there  should  be  deducted  a  reasonable  rent  for  the  time  the  property 
was  in  his  possession. 

This  claim  for  improvements  by  the  complainant,  is  founded  upon 
the  most  equitable  considerations.  At  the  instance  of  George  King, 
his  father-in-law,  the  complainant  entered  into  the  possession  of  this 
property ;  and  under  a  full  belief  that  it  would  be  secured  to  him  as 
his  own,  he  was  induced  to  expend  a  large  sum  of  money  in  making 
permanent  and  valuable  improvements.  These  improvements, 
some  of  the  witnesses  say,  have  increased  the  value  of  this  property 
to  three  times  the  amount  which  it  was  worth  before  they  were 
made.  From  this,  it  appears,  the  money  was  not  injudiciously  ex- 
pended ;  and  the  question  arises  whether  this  expenditure,  under 
the  circumstances  of  this  case,  does  not  create  a  lien  upon  the 
property. 

If  King  were  living,  he  could  not  object  to  this  lien.  Can  his 
creditors  object  to  it  ?  By  enforcing  it,  can  their  interests  be  inju- 
riously affected  ? 

It  may  be  said  that  the  deterioration  of  property  in  Georgetown, 
has  been  such  as  to  reduce  the  value  of  this  property  to  a  less  sum 
than  was  expended  in  making  the  improvements.  This  cannot 
change  the  principle  that  must  govern  the  case.  If  the  money  has 
been  judiciously  expended,  under  such  circumstances  as  to  entitle 
the  complainant  to  a  lien,  the  Court  must  give  effect  to  it.  It  is  an 
equitable  mortgage,  and  in  a  Court  of  Chancery,  is  a&  binding  on  the 
parties  as  if  a  mortgage  in  form  had  been  duly  executed. 

Suppose  George  King,  for  the  purpose  of  improving  this  property, 
had  borrowed  from  the  complainant  four  thousand  dollars,  and  had 
executed  a  mortgage  on  the  same  property,  to  secure  the  payment 
of  the  money.  Could  the  creditors  of  King  complain  of  the  lien  of 
the  mortgage  ?  It  is  clear  they  could  not.  And  is  it  not  equally 
clear,  that  they  have  no  ground  to  complain  *of  the  equitable  rf  2 
mortgage  ?  If  there  be  any  difference  in  the  force  of  the  *- 
liens  thus  created,  it  must  be  in  favour  of  the  equitable  lien. 

In  the  first  case  supposed,  the  money  was  loaned  at  a  fixed  rate 
of  interest,  and  the  property  was  looked  to  as  securing  the  payment. 
But  in  the  second  case,  the  money  was  expended  under  a  belief 
that  the  property  belonged  to  the  individual,  and  that  the  amount 
expended  increased  so  much  the  value  of  his  estate  :  and,  in  many 
cases,  a  failure  to  obtain  the  property,  under  such  circumstances, 
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would  cause  an  injury  which  a  return  of  the  money  expended  would 
not  repair. 

It  would  be  most  unjust  to  leave  the  complainant,  as  a  creditor, 
to  receive  a  dividend  on  the  distribution  of  the  estate  of  King. 

Ought  the  complainant  to  be  held  accountable  for  rents,  while  he 
occupied  the  premises;  or  which  he  may  have  subsequently  re- 
ceived from  his  tenants  ? 

The  rents  received  by  the  complainant  after  his  removal  to  the 
west,  independent  of  other  facts  in  the  case,  go  to  show  that  he  was 
not  considered  as  the  tenant  of  King.  Indeed  there  can  be  no 
doubt  that  the  complainant  considered  the  property  as  his  own ;  and 
it  was  so  treated  by  George  King,  for  he  collected  the  rents  as  the 
agent  of  the  complainant,  and  accounted  to  him  for  them.  It  would, 
therefore,  be  unjust  now  to  compel  him  to  pay  rents  which,  with 
the  concurrence  of  all  parties,  were  paid  to  him  at  the  time  they 
accrued,  as  his  own. 

And,  in  addition  to  this,  the  interest  on  the  money  expended, 
would,  perhaps,  be  equal  to  the  whole  amount  of  the  rents. 

As  the  Circuit  Court  decreed  a  conveyance  of  this  property  to  the 
complainant,  that  decree  must  be  reversed ;  and  the  cause  remanded 
to  that  Court,  with  instructions  to  cause  the  property  to  be  sold, 
after  due  notice,  on  such  terms  as  they  shall  deem  most  advantageous 
to  the  estate  of  George  King :  and  the  proceeds  of  the  sale,  first,  to 
be  applied  to  the  payment  of  the  money  expended  by  the  com- 
plainant in  making  improvements  on  the  property,  and  the  balance, 
if  any,  to  be  paid  over  for  the  benefit  of  the  creditors  of  the  estate 
of  King. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
*2231  *fr°m  t^ie  Circuit  Court  of  the  United  States,  for  the  District 
J  of  Columbia,  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel;  on  consideration  whereof,  it  is  ordered 
and  decreed  by  this  Court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  reversed ;  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court 
for  further  proceedings  to  be  had  therein,  according  to  law  and 
justice,  and  in  conformity  to  the  opinion  of  this  Court. 
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•The  Mayor,  Aldermen,  and  Inhabitants  of  the  Otty  of  New 
Orleans,  Plaintiffs  in  error,  v.  Christoval  6.  De  Armas, 
and  Manuel  Simon  Ctjctjlltj. 

Louisiana.    A'  lot  of  ground  situated  in  the  city  of  New  Orleans,  which  was  occupied, 
under  an  incomplete  title,  for  some  time  by  permission  of  the  Spanish  government, 
granted  before  the  acquisition  of  Louisiana  by  the  United  States,  was  confirmed  to  the 
claimants,  under  the  laws  of  the  United  States,  and  a  patent  was  issued  for  the  same  on 
the  17th  of  February,  1821.    The  city  of  New  Orleans  claiming  this  lot  as  being  part 
of  a  quay  dedicated  to  the  use  of  the  city,  in  the  original  plan  of  the  town ;  and  there- 
fore not  grantable  by  the  King  of  Spain ;  enlarged  the  Levee,  in  front  of  New  Orleans, 
so  as  to  include  it    The  patentees  from  the  United  States  brought  a  suit  in  the  District 
Court  of  the  state  of  Louisiana  for  the  lot,  which  pronounced  judgment  in  their  favour, 
and  that  judgment  was  affirmed  by  the  Supreme  Court  of  the  state.    The  judgment 
was  removed  to  this  Court,  under  the  twenty-fifth  section  of  the  judicial  act    A  motion 
was  made-  to  dismiss  the  writ  of  error  for  want  of  jurisdiction.    By  the  Court :    The 
merits  of  this  controversy  cannot  be  revised  in  this  tribunal.    The  only  inquiry  here  is, 
whether  the  record  shows  that  the  Constitution,  or  a  treaty,  or  a  law  of  the  United  States 
has  been  violated  by  the  decision  of  that  Court 
Hie  twenty-fifth  section  of  the  judicial  act  is  limited  by  the  Constitution,  and  must  be  con- 
strued so  as  to  be  confined  within  these  limits.    But  to  construe  this  section  so  that  a 
case  can  arise  under  the  Constitution  or  a  treaty,  only  when  a  right  is  created  by  the 
Constitution  or  treaty,  would  defeat  the  obvious  purpose  of  the  Constitution,  as  well  as 
the  act  of  Congress.    The  language  of  both  instruments  extends  the  jurisdiction  of  this 
Court  to  rights  protected  by  the  Constitution,  treaties,  or  laws  of  the  United  States,  from 
whatever  source  these  rights  may  spring. 
To  sustain  the  jurisdiction  of  this  Court  in  this  case,  it  must  be  shown  that  the  title  set  up 
by  the  city  of  New  Orleans,  is  protected  by  the  treaty  ceding  Louisiana  to  the  United 
States,  or  by  some  act  of  Congress  applicable  to  that  title. 
The  third  article  of  the  treaty  of  Louisiana  stipulates  for  the  admission  of  Louisiana  into 
the  Union,  and  it  obviously  contemplates  two  objects :  one  that  stated ;  and  the  other 
that,  till  that  admission,  the  inhabitants  of  the  ceded  territory  shall  be  protected  in  the 
enjoyment  of  their  liberty,  property,  and  religion.     Had  any  of  these  rights  been  violated 
while  the  stipulation  continued  in  force,  the  individual  supposing  himself  to  be  injured, 
might  have  brought  his  case  into  this  Court,  under  the  twenty-fifth  section  of  the 
judicial  act 
But  this  stipulation  ceased  to  operate  when  Louisiana  became  a  member  of  the  Union,'  and 
its  inhabitants  were  "  admitted  to  the  enjoyment  of  all  the  rights,  advantages,  and  immu- 
nities of  citizens  of  the  United  States."    The  right  to  bring  questions  of  title 
decided  in  a  State  Court  before  this  tribunal,  *is  not  classed  among  those  im-    [*225 
inanities.    The  inhabitants  of  Louisiana  enjoy  all  the  advantages  of  American 
citizens,  in  common  with  their  brethren  in  their  sister  states ;  when  their  titles  are  decided 
by  the  tribunals  of  the  state. 
The  act  of  Congress  admitting  Louisiana  into  the  Union,  carries  into  execution  the  third 
article  of  the  treaty  of  cession ;  and  cannot  be  construed  to  give  appellate  jurisdiction  to 
the  Court  over  all  questions  of  title  between  the  citizens  of  Louisiana. 
The  patent  granted  to  the  claimants  of  the  land  did  not  profess  to  destroy  any  previous 
existing  title;  nor  could  it  so  operate.    The  patent  was  issued  under  the  act  of  May, 
1820,  entitled  "  an  act  supplementary  to  the  several  acts  for  the  adjustment  of  land  titles 
in  the  state  of  Louisiana."    That  act  confirms  the  titles  to  which  it  applies,  "  against 
any  claim  on  the  part  of  the  United  States."    The  title  of  the  city  of  New  Orleans 
could  not  be  affected  by  this  confirmation. 
It  is  a  principle  applicable  to  every  grant,  and  it  cannot  affect  pre-existing  titles. 
The  case  of  the  United  States  v.  Arredondo,  6  Peters,  733,  cited. 
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IN  error  to  the  Supreme  Court  of  Louisiana. 

The  defendants  in  error  commenced  a  petitory  action,  by  filing  a 
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petition  in  the  first  District  Court,  in  and  for  the  first  judicial  dis- 
trict for  the  state  of  Louisiana,  claiming  to  be  the  owners  of  a  lot 
of  ground  in  the  city  of  New  Orleans ;  eighty  feet  front,  and  close 
to  the  foot  of  the  Old  Levee,  between  St  Philip's  and  Maria  streets ; 
and  stating  that  the  lot  had  formerly  been  built  upon,  and  had  been 
possessed  by  a  certain  Thomas  Beltran,  or  Bertrand,  with  the 
knowledge,  permission,  and  authorization  of  the  Spanish  govern- 
ment, from  March,  1788,  to  1803,  and  by  his  widow,  who  after- 
wards demolished  the  buildings,  and  removed  to  another  part  of  the 
city.  The  widow,  acting  for  herself  and  the  minors,  took  all  the 
legal  steps  to  have  the  title  confirmed  by  the  United  States ;  and 
the  commissioners  of  the  land  office  reported  on  the  title,  that  "  it 
would  be  more  an  act  of  justice  than  of  generosity,  if  the  govern- 
ment should  confirm  it."  The  commissioners,  under  the  act  of 
Congress  of  11th  May,  1820,  entitled  "an  act  supplementary  to  the 
several  acts  for  the  adjustment  of  land  claims  in  the  state  of 
Louisiana,"  confirmed  the  title  against  any  claim  of  the  United 
States ;  and  a  patent  for  the  same  was  granted  to  the  widow  and 
heirs  of  Bertrand.  After  the  death  of  the  widow,  the  petitioners 
became  the  owners  of  the  property  by  purchase  from  her  heirs, — 
they  being  also  the  heirs  of  Bertrand. 

*22fil  *The  petition  proceeds  to  state,  that  prior  to  the  cession,  of 
J  Louisiana  by  France,  the  lot  of  ground  belonged  to  the  King 
of  France ;  and  by  the  laws  of  Spain,  which  were  introduced  into  the 
colony  of  Louisiana  after  the  said  cession,  the  King  of  Spain  by  his 
officers  had  the  full  right  of  disposing  of  the  same.  By  the  retrocession 
of  the  colony  to  France  by  Spain,  the  right  to  the  lot  of  ground 
became  vested  in  France,  if  it  was  not  the  property  of  Bertrand ; 
and  the  same  right  was  not  divested  by  any  act  done  by  the  King 
of  Spain,  except  in  favour  of  Bertrand.  That,  by  the  treaty  of 
cession  of  Louisiana  to  the  United  States  by  France,  the  United 
States  clearly  acquired  every  lot  of  ground,  land,  squares,  (emplace- 
mens  terrains,)  buildings,  fortifications,  edifices  therein,  which  were 
not  private  property ;  and  that  the  grant  made  by  the  aforementioned 
letters  patent,  therefore,  justly  and  lawfully  vested  in  the  said  widow 
of  Bertrand,  with  all  the  rights  of  ownership  and  possession,  which 
all  the  different  governments,  who  had  possessed  Louisiana,  had  or 
could  have  to  the  said  lot  of  ground. 

The  petition  alleges  that  the  corporation  of  New  Orleans,  under 
the  pretence  that  the  lot  claimed  by  the  petitioners  is  a  part  of  cer- 
tain quays  marked  on  a  plan  of  the  city,  have  enlarged  the  Levee 
in  front  of  the  city  so  as  to  include  the  same,  and  pretend  that  they 
have  just  title  to  this  lot;  and  prays  process,  &c,  and  that  it  may 
be  adjudged  and  decreed,  that  the  petitioners  are  the  only  true  and 
lawful  owners  and  proprietors  of  the  above  described  property; 
and  that  the  said  mayor,  aldermen,  and  inhabitants,  have  no  right 
whatever  in,  to  or  upon  the  same. 

The  answer  of  the  corporation  of  New  Orleans  denies  that  there 
had  been  an  absolute  grant  of  the  lot  in  question  by  the  Spanish 
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government  to  Bertrand,but  only  a  permission  to  build  a  temporary- 
cabin  thereon ;  and  asserts  that  the  patent  of  the  United  States  can- 
not be  a  good  title  thereto.  They  insist  that  it  had  been  determined 
in  1812,  or  1813,  in  a  suit  brought  by  the  corporation  against  the 
widow  and  heirs  of  Bertrand,  that  the  latter  had  no  title  to  the  lot, 
and  was  compelled  to  take  down  the  buildings  thereon.  The  answer 
proceeds  as  follows. 

"  And  the  said  defendants  further  say,  that  even  supposing,  which 
they  do  deny,  that  the  Spanish  government  would  have  at  any  time 
made  an  absolute  grant  of  the  said  parcel  of  land  *to  the  said  r#2o7 
Beltran  or  Bertrand ;  the  said  grant  should  be  null  and  void,  L 
because  the  said  parcel  of  land  made  a  part  of  the  quays  of  this  city ; 
that  is,  one  of  those  public  things  which  even  the  sovereign  himself 
had  no  authority  to  dispose  of  to  the  prejudice  of  the  public,  without 
a  flagrant  abuse  of  his  powers. 

"  And  these  defendants  further  say,  that  at  the  time  of  the  foun- 
dation of  the  city  of  New  Orleans,  under  the  French  government ; 
said  government  left  between  the  bank  of  the  river  Mississippi  and 
the  first  row  of  houses  fronting  said  river,  a  large  space  emptied 
and  unoccupied,  under  the  name  of  quays,  and  intended  to  serve 
and  to  be  reserved  as  such  for  the  use  of  the  inhabitants  of  this 
city,  as  they  exist  in  the  several  cities  of  France,  and  in  her  colo- 
nies ;  and  as  it  is  proved  by  the  ancient  plans  of  the  city  of  New 
Orleans,  which  have  been  preserved  in  the  office  of  the  marine 
charts,  maps,  and  plans,  which  existed  at  Versailles,  in  France." 

After  proceeding  to  take  the  evidence  of  witnesses,  and  on  the 
exhibition  of  their  testimony  with  the  documentary  evidence  of  the 
parties ;  the  District  Court,  on  the  12th  of  March,  1832,  gave  a 
judgment  in  favour  of  the  petitioners  in  the  following  terms : 

"  The  plaintiffs  allege  that  the  widow  Gonzales,  froip  whom  they 
derive  title,  obtained  a  grant  from  the  United  States  of  the  lot  in 
question,  and  that  the  defendants  have  extended  the  Levee  so  as  to 
embrace  said  lot,  and  conclude  with  the  prayer,  that  they  may  be 
decreed  to  be  the  lawful  owners,  and  the  defendants  enjoined  from 
disturbing  them  in  the  free  enjoyment  of  their  rights  as  owners  of 
said  lot.  The  defendants  oppose  this  claim  upon  several  grounds ; 
but  the  only  one  which  can  be  relied  upon  with  any  hope  of  suc- 
cess is,  that  the  space  between  the  front  buildings  of  the  city  and  the 
river  was,  at  the  time  the  city  was  laid  off,  under  the  government 
of  France,  intended  to  be  kept  open  for  public  use,  designated  as  a 
quay,  and  which  could  not  be  the  subject  of  .a  grant  If  the  facts,, 
as  stated  in  the  answer,  were  true,  the  conclusion  drawn  from  them 
would  be  undeniable.  The  sovereign  could  not  cede  what  had  been 
already  granted,  unless  there  be  retrocession  or  forfeiture.  The 
only  evidence  in  support  of  the  defendant's  claim  is  a  fac  simile  of 
a  plan  made  by  Charlevoix,  and  by  him  *stated  to  be  copied  |-*qoq 
from  a  plan  deposited  in  the  marine  office,  made  by  N.  B.  *■ 
Ing.  de  la  M.  1744,  and  on  which  is  marked  on  the  space  between 
the  front  of  the  city  and  the  river,  the  word  *  quay.'    Names  do  not 
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change  the  nature  of  things ;  a  quay  is  an  artificial  work,  and  may 
belong  to  an  individual  as  well  as  a  corporation ;  but  to  belong  to 
either,  it  must  not  only  exist  and  have  a  defined  extent,  but  must 
be  shown  to  have  been  granted.  It  is  self-evident  to  every  one  who 
has  seen  this  space  of  ground,  that  it  is  not  a  quay.  The  defend- 
ants have  shown  no  other  title  which  can  be  validly  opposed  to  the 
grant  under  which  the  plaintiffs  claim ;  there  is  no  material  differ- 
ence between  this  and  the  case  of  Metzinger  and  the  defendants : 
that  was  a  grant  under  the  King  of  Spain ;  this  a  grant  under  the 
United  States,  who  have  succeeded  to  the  same  rights.  Had  the 
defendants  sheltered  themselves  under  their  charter,  and  shown  that 
the  public  safety  required  that  the  base  of  the  Levee  should  be  ex- 
tended to  prevent  inundation,  or  that  it  was  necessary  for  a  public 
way,  the  case  might  have  presented  a  different  aspect. 

"  It  is  ordered  and  decreed,  that  the  defendants  be  enjoined  not 
to  disturb  the  plaintiffs  in  the  possession  and  free  exercise  of  their 
rights,  in  and  to  the  lot  mentioned  and  described  in  their  petition, 
and  that  the  defendants  pay  costs." 

From  this  decision  the  corporation  of  New  Orleans  appealed  to 
the  Supreme  Court  of  the  state  of  Louisiana.  In  February,  1833, 
the  Supreme  Court  affirmed  the  judgment  of  the  Inferior  Court,  and 
the  case  was  finally  disposed  of,  by  a  judgment,  in  favour  of  the 
original  petitioners,  a  rehearing  having  been  refused,  on  the  27th  of 
March,  in  the  same  year. 

The  mayor,  aldermen,  and  inhabitants  prosecuted  this  writ  of 
error ;  and  the  following  errors  in  the  judgment  of  the  Supreme 
Court  of  Louisiana,  were  assigned  by  the  plaintiffs  in  error,  and 
came  up  with  the  record. 

"  The  judgment  of  the  Supreme  Court  of  the  Eastern  District  of 
the  state  of  Louisiana,  affirming  the  judgment  of  the  Court  of  the 
First  District  of  said  state,  is  erroneous,  and  ought  to  be  reversed, 
,and  judgment  ought  to  be  rendered  in  favour  of  the  plaintiffs  in 
error,  with  costs;  for  the  following  reasons,  and  such  others  as  may 
appear  on  the  record. 

•2291  *  "  **  ^e  sPot  °^  Sroun(*  *n  controversy  makes  part  of  an 
■*  open  space  in  front  of  the  city  of  New  Orleans,  called  a  pay, 
which  by  the  ancient  plans  of  the  city  was  constituted  a  quay,  or 
public  place,  and  dedicated  to  public  use,  as  well  by  its  designation 
on  said  plans,  as  by  the  sovereign  authority,  and  by  its  use  and 
occupation  for  public  purposes. 

"  2.  The  right  of  the  former  sovereigns  of  Louisiana  over  this 
place  was  a  matter  of  prerogative,  varying  according  to  the  institu- 
tions of  the  different  governments  which  have  held  Louisiana,  but 
always  inseparable  from  the  sovereignty. 

"  3.  The  right  of  use  of  this  place  by  the  public  is  a  vested  right ; 
is  a  species  of  property  in  which  the  inhabitants  of  Louisiana  are 
protected  under  the  third  article  of  the  treaty  of  cession. 

"  4.  By  the  treaty  of  cession,  Louisiana  was  ceded  in  full  sove- 
reignty to  the  United  States. 
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"  5.  The  United  States  held  this  sovereign  power  during  the  time 
they  held  the  sovereignty  of  Louisiana :  but  by  the  admission  of 
Louisiana  into  the  Union,  this  branch  of  sovereignty  was  vested  in 
the  state  of  Louisiana,  and  under  the  Constitution  could  not  exist 
in  the  United  States. 

"6.  The  power  of  regulating  the  use  or  of  appropriating  or 
changing  the  destination  of  public  places  belongs  to  the  sovereign 
power  alone. 

"  7.  Since  the  admission  of  Louisiana  into  the  Union  on  a  footing 
with  the  original  states;  the  United  States  had  no  power  to  interfere 
with  the  property  or  use  of  any  public  place  in  Louisiana. 

"  8.  The  plaintiffs  in  error,  who  are,  under  the  laws  of  Louisiana, 
the  proper  parties  to  vindicate  the  public  rights,  helfL  the  place  in 
controversy  by  permission  of,  and  by  the  authority  of  the  state  of 
Louisiana,  as  will  appear  by  the  charter  of  the  city  of  New  Or- 
leans and  the  laws  of  the  state,  and  claimed  the  undisturbed  use 
thereof  by  virtue  of  the  treaty  of  cession,  and  under  the  act  of  Con- 
gress, passed  on  the  8th  of  April,  1812,  for  the  admission  of  Loui- 
siana into  the  Union ;  and  the  decision  of  the  Supreme  Court  of  the 
Eastern  District  of  Louisiana  is  against  the  title,  rights,  and  privi- 
leges thus  claimed  by  the  plaintiffs  in  error,  and  in  this  is  contrary 
to  the  provisions  of  the  treaty  and  law  of  the  United  States ;  and 
ought,  therefore,  to  be  reversed." 

*Mr.  Clay  and  Mr.  Porter,  for  the  defendants  in  error,  r*oQo 
moved  to  dismiss  the  writ  of  error  for  want  of  jurisdiction.     ■- 

The  jurisdiction  will  be  attempted  to  be  sustained  on  the  allega- 
tion that  the  questions  in  the  cause  depend  on  the  treaty  by  which 
Louisiana  was  ceded  to  the  United  States.  It  was  understood  that 
in  some  cases  the  Court  had  permitted  a  cause  to  be  argued  on  the 
merits,  before  the  question  of  jurisdiction  was  decided ;  but  this 
was  when  the  whole  of  the  matters  in  the  cause  were  so  intermixed 
as  not  to  permit  the  point  of  jurisdiction  to  be  separately  examined. 
Such  is  not  the  fact  in  this  case.  The  question  of  jurisdiction  stood 
forth  from  the  merits. 

If  the  jurisdiction  can  be  supported,  it  will  rest  on  the  first, 
second,  and  third  articles  of  the  Louisiana  treaty,  and  principally 
on  the  third  article,  which  declares  that  Louisiana  shall  be  incorpo- 
rated into  the  Union,  and  in  the  mean  time  that  the  inhabitants 
should  be  protected  in  their  property.  The  execution  of  the  provi- 
sion of  the  treaty  to  incorporate  Louisiana,  as  a  state  of  the  Union, 
was  looked  to  in  thus  securing  the  property  of  the  inhabitants.  It 
was  not  necessary  to  provide  for  the  rights  of  property  afterwards. 
From  the  time  of  the  incorporation,  property  in  the  state  was  held 
under  the  guarantee  of  the  Constitution  of  the  United  States,  as  the 
property  of  the  citizens  of  other  states  is  held.  After  the  admission 
of  Louisiana  into  the  Union,  as  a  state,  the  treaty  ceased  to  operate. 
From  that  time  the  rights  of  property  depend  upon,  and  are  to  be 
decided  by  the  laws  and  by  the  Courts  of  the  state. 

Vol.  IX.— P  22  169 


230  SUPREME  COURT. 

[City  of  New  Orleans  v.  Armas  and  Cucullu.] 

But  if  these  are  not  the  effects  of  the  admission  of  Louisiana  into 
the  federal  family,  this  is  not  a  case  arising  under  the  treaty.  The 
purpose  of  the  twenty-fifth  section  of  the  judiciary  law,  under 
which  the  jurisdiction  in  this  case  is  claimed  to  exist ;  is  to  enable 
this  Court  to  carry  the  Constitution,  treaties,  and  laws  of  the  United 
States  into  execution.  Owings  v.  Norwood's  Lessee,  5  Cranch,  344, 
2  Cond.  Rep.  275.  The  case  must  arise  out  of — spring  out  of,  a 
treaty ;  be  created  by  the  treaty,  or  the  right  claimed  be  given  by 
the  treaty,  and  which  requires  the  Courts  of  the  United  States  to 
give  force  to  the  treaty. 

The  title  of  the  defendants  in  error  originated  during  the  exist- 
*23ll  ence  °^  l^e  r*8ht  of  the  Spanish  crown  to  Louisiana;  and 
J  *was  afterwards  confirmed  by  patent  from  the  United  States. 
The  plaintiffs  in  error  claim  the  lot  in  controversy  as  a  part  of  a 
quay  which  belonged  to  the  inhabitants  of  New  Orleans,  and  so 
designated  in  a  map ;  it  having,  as  they  allege,  been  appropriated 
for  public  use  before  the  cession  of  the  territory.  Thus,  both  the 
parties  claim  under  the  Spanish  crown,  and  assert  thdir  rights  as " 
having  existed  prior  to  the  treaty ;  and  neither  claims  under  the 
treaty.  The  treaty  has  nothing  to  do  with  the  title  of  either ;  and 
in  the  State  Courts  nothing  was  said  of  it.  The  property  was  granted 
before  the  treaty,  to  Bertrand ;  and  is  now  in  the  grantees  of  his 
heirs,  under  the  Spanish  grant :  or,  at  the  time  of  the  cession,  it  was 
vacant,  and  has  since  been  granted  by  a  patent,  and  is  held  under 
that  patent. 

Again.  It  is  not  a  case  arising  under  the  treaty,  in  which  the  de- 
cision has  been  against  the  treaty.  The  decision  is  in  favour  of  the 
treaty.  Both  the  corporation  of  New  Orleans,  and  the  defendants 
in  error,  were  intended  to  be  secured  by  the  treaty.  The  decision 
of  the  Supreme  Court  of  Louisiana  is  in  favour  of  a  right  under 
the  treaty,  and  under  a  patent  granted  by  a  law  of  the  United 
States.  There  is,  thus,  a  perfect  neutrality  in  the  parties  as  to  the 
treaty. 

It  is  now  contended,  that  the  plaintiffs  in  error  claim  under  the  act 
of  Congress  of  1812,  by  which  Louisiana  was  admitted  into  the 
Union,  as  a  state.  It  has  not  been  before  asserted  that  the  city  of 
New  Orleans  claimed  under  that  law.  The  question  in  the  Courts 
of  Louisiana  was,  whether  the  King  of  Spain  had  granted,  and 
whether  he  had  authority  to  grant,  the  lot  in  controversy;  it  having 
been  previously  dedicated  to  public  uses.  The  city  of  New  Orleans 
claimed  under  a  dedication  in  1788.  The  act  of  1812  did  not  inter- 
fere with  or  affect  either  of  these  asserted  rights.  It  did  not  author- 
ize the  state  of  Louisiana,  thus  made  a  sovereign  state,  to  interfere 
with  the  rights  of  the  city  of  New  Orleans.  The  property  never 
belonged  to  the  state  of  Louisiana.  If,  at  the  time  of  the  admission 
of  the  state  into  the  Union,  this  property  passed  to  or  belonged  to  the 
state,  the  state  might  interfere  in  the  question  between  the  parties  to 
this  case,  which  has  not  yet  taken  place.  But  if  such  right  existed, 
or  does  exist,  it  may  yet  be  presented,  as  it  could  not  be  affected  by 
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the  decision  in  this  case.     Louisiana,  as  a  state,  *has  no  other  r*2q2 
right  to  come  into  this  Court,  than  have  the  other  states  of  *- 
the  Union. 

Mr.  Webster  against  the  motion. 

It  has  not  been  the  practice  of  the  Court  to  discuss  questions  of 
jurisdiction,  when  so  intimately  blended  with  the  facts  and  merits 
of  the  case,  as  are  these  in  the  cause  now  before  them.  If  they  find 
the  question  so  connected,  they  postpone  a  decision  until  the  whole 
argument  is  heard ;  and  this  is  desired  by  the  plaintiffs  in  error. 

It  early  became  a  question,  in  what  manner  the  questions  in  a 
case,  which  had  been  before  a  State  Court,  should  be  made  to  appear 
so  that  jurisdiction  of  them  could  be  taken  in  this  Court.  It  became 
afterwards  settled,  that  if,  in  the  whole  proceeding,  it  was  manifest 
that  a  party  set  up,  under  a  law  or  treaty,  or  the  Constitution,  a  right, 
and  a  decision  was  against  that  right,  this  Court  could  intervene  and 
exercise  its  revising  power  over  the  case.  The  only  question  in  this 
case  is,  therefore,  whether  a  right  of  this  kind  was  claimed  by  either 
of  the  parties  now  before  the  Court. 

The  question  of  jurisdiction  is  identical  with  the  main  question 
between  the  parties.  The  claim  of  the  plaintiffs  below  was  founded 
on  a  patent  from  the  United  States ;  and  the  State  Court  held  it  valid. 
Thus  their  whole  title  depends  upon  the  validity  of  the  patent.  The 
claims  of  the  city  of  New  Orleans  are  under  the  treaty,  by  which 
the  property  of  those  claiming  under  the  governments  which  had 
held  Louisiana,  was  assured  to  them.  The  corporation  of  New 
Orleans  claim  under  the  treaty,  asserting  that  the  property  was  dedi- 
cated to  public  uses  and  belonged  to  the  city  of  New  Orleans.  The 
principles  on  which  their  right  rests,  were  settled  in  this  Court, 
in  the  Cincinnati,  and  Pittsburg  cases.  Lessee  of  Howell  v.  Barc- 
lay, 6  Peters,  498 ;  Lessee  of  White  v.  The  City  of  Cincinnati,  6 
Peters,  431. 

If  the  property  in  dispute  was  in  the  inhabitants  of  New  Orleans 
at  the  time  of  the  treaty;  it  was  out  of  the  power  of  the  United 
States  to  grant  it  to  those  under  whom  the  defendants  in  error  claim. 
The  decision  was  against  the  treaty,  which  secured  the  property  to 
the  plaintiffs  in  error ;  and  in  favour  of  a  patent  which  was  given 
in  violation  of  the  treaty. 

The  question  is,  whether  the  act  of  1812  operates  in  the  *case.  poog 
The  treaty  is  part  of  the  title  which  was  completed  by  that  act.  L 
The  creation  of  Louisiana  into  a  state,  made  this  state  the  guardian 
and  trustee  of  all  the  property  which  had  before  that  event  become 
vested  in  the  inhabitants  of  that  part  of  the  territory  of  Louisiana. 
The  rights  thus  guaranteed  by  the  creation  of  the  State  of  Louisiana 
by  the  act  of  1812,  have  been  disregarded  by  the  Supreme  Court  in 
their  decision  in  favour  of  a  patent  issued  after  that  act. 

The  assignment  of  errors  shows  that  the  protection  of  the  treaty 
was  claimed  by  the  plaintiffs  in  error  in  the  State  Court ;  and  the 
opinion  of  Judge  Martin,  one  of  the  judges  of  the  Supreme  Court 
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of  Louisiana,  is  also  evidence  of  this  position.  The  application 
of  the  act  of  1812  to  the  case,  was  in  that  Court  overruled ;  and 
the  plaintiffs  in  error  say,  that  in  so  doing,  the  Court  misconstrued 
the  act. 

The  plaintiffs  in  error  contend  that  the  lot  in  question  was  appro- 
priated land  in  1788;  and,  by  the  act  of  1812,  it  passed  as  such  into 
the  jurisdiction  of  the  State  of  Louisiana,  as  the  other  property  of 
citizens  or  inhabitants  of  the  state,  and  could  not  afterwards  be  in- 
terfered with  or  granted  by  the  United  States.  The  effect  of  the  act 
of  1812  was  to  transfer  the  property  to  the  state  for  the  use  of  the 
inhabitants. 

There  are  many  rights  which  are  in  the  state,  which,  if  violated, 
may  be  brought  before  this  Court.  Thus  rivers  and  highways,  if 
interfered  with,  are  such  rights.  Could  not  Louisiana,  in  cases  of 
this  kind,  come  into  this  Court,  under  the  act  of  1812  ? 

Mr.  Chief  Justice  Marshall  delivered  the*  opinion  of  the  Court. 

The  appellees  claim  title  to  a  lot  of  ground  in  the  city  of  New 
Orleans,  as  purchasers  from  the  heirs  of  Catharine  Gonzales,  the 
widow  of  Thomas  Beltran,  alias  Bertrand,  who  had  been  in  pos- 
session of  the  lot  for  several  years,  by  permission  of  the  Spanish 
government.  This  incomplete  title  was  regularly  confirmed  under 
the  laws  of  the  United  States,  and  a  patent  was  issued  for  the 
premises  to  Catharine  Gonzales,  on  the  17th  of  February,  1821. 

The  city  of  New  Orleans,  claiming  this  lot  as  being  part  of  a  quay, 
*234l  dedicated  to  the  use  of  the  city  in  the  original  plan  of  *the 
J  town,  and,  therefore,  not  grantable  by  the  king,  has  enlarged 
the  Levee  so  as  to  embrace  it.  The  appellees  brought  their  petitory 
action  in  the  District  Court  of  the  State  of  Louisiana,  praying  to  be 
confirmed  in  their  rights  to  the  said  lot  of  ground,  and  that  the 
corporation  might  be  enjoined  from  disturbing  them  in  the  exercise 
thereof. 

The  District  Court  pronounced  its  judgment  in  favour  of  the  peti- 
tioners, which,  on  appeal,  was  affirmed  by  the  Supreme  Court  of  the 
state.  This  judgment  of  affirmance  has  been  removed  into  this 
Court,  under  the  twenty-fifth  section  of  the  judicial  act. 

The  merits  of  the  controversy  cannot  be  revised  in  this  tribunal. 
We  can  inquire  only  whether  the  record  shows  that  the  Constitution, 
or  a  treaty,  or  a  law  of  the  United  States,  has  been  violated  by  the 
decision  of  the  State  Court.  The  appellees  move  to  dismiss  the  writ 
of  error,  because  no  such  violation  appears. 

In  support  of  his  motion,  the  counsel  has,  we  think,  in  his  argu- 
ment, prescribed  too  narrow  a  principle  for  the  action  of  this  Court. 
He  says,  very  truly,  that  the  twenty-fifth  section  of  the  judicial  act 
is  limited  by  the  Constitution,  and  must  be  construed  so  as  to  be  con- 
fined within  those  limits ;  but  he  adds,  that  a  case  can  arise  under 
the  Constitution  or  a  treaty,  only  when  the  right  is  created  by  the  Con- 
stitution or  by  a  treaty.  We  think  differently.  This  construction 
would  defeat  the  obvious  purpose  of  the  Constitution,  as  well  as  of 
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the  act  of  Congress.  The  language  of  both  instruments  extends  the 
jurisdiction  of  this  Court  to  rights  protected  by  the  Constitution, 
treaty,  or  law  of  the  United  States,  from  whatever'  source  those 
rights  may  spring. 

To  sustain  the  jurisdiction  of  the  Court  in  the  case  now  under  con- 
sideration, it  must  be  shown  that  the  title  set  up  by  the  city  of  New 
Orleans,  is  protected  by  the  treaty  ceding  Louisiana  to  the  United 
States,  or  by  some  act  of  Congress  applicable  to  that  title.  The 
counsel  in  support  of  the  motion  contends,  and  we  think  correctly, 
that  the  treaty  does  not  embrace  the  case. 

The  first  article  makes  the  cession,  and  the  second  describes  its 
extent,  as  comprehending  every  right  vested  in  France.  The  third 
is  expressed  in  these  words,  "the  inhabitants  of  the  *ceded  r*2<xz 
territory  shall  be  incorporated  in  the  Union  of  the  United  ^ 
States,  and  admitted  as  soon  as  possible,  according  to  the  principles 
of  the  Federal  Constitution,  to  the  enjoyment  of  all  the  rights,  advan- 
tages, and  immunities  of  citizens  of  the  United  States ;  and  in  the 
mean  time  they  shall  be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property,  and  the  religion  which  they  profess." 
No  other  article  of  the  treaty  is  supposed  to  contain  any  stipulation 
for  the  rights  of  individuals.  This  article  obviously  contemplates 
two  objects.  One,  that  Louisiana  shall  be  admitted  into  the  Union 
as  soon  as  possible,  upon  an  equal  footing  with  the  other  states ;  and 
the  other,  that,  till  such  admission,  the  inhabitants  of  the  ceded  ter- 
rity  shall  be  protected  in  the  free  enjoyment  of  their  liberty,  proper- 
ty, and  religion.  Had  any  one  of  these  rights  been  violated  while 
this  stipulation  continued  in  force,  the  individual  supposing  himself 
to  be  injured,  might  have  brought  his  case  into  this  Court,  under  the 
twenty-fifth  section  of  the  judicial  act  But  this  stipulation  ceased 
to  operate  when  Louisiana  became  a  member  of  the  Union,  and  its 
inhabitants  were  "  admitted  to  the  enjoyment  of  all  the  rights,  ad- 
vantages, and  immunities  of  citizens  of  the  United  States."  The 
right  to  bring  questions  of  title  decided  in  a  State  Court,  before  this 
tribunal,  is  not  classed  among  these  immunities.  The  inhabitants 
of  Louisiana  enjoy  all  the  advantages  of  American  citizens,  in  com- 
mon with  their  brethren  in  their  sister  states,  when  their  titles  are 
decided  by  the  tribunals  of  the  state. 

The  counsel  for  the  appellant  scarcely  hopes  to  maintain  the  juris- 
diction of  the  Court  under  the  treaty,  but  seems  to  rely  on  the  act 
of  Congress  for  admitting  the  state  of  Louisiana  into  the  Union. 
The  section  of  that  act  which  is  supposed  to  apply,  is  in  these  words, 
"  be  it  enacted,  &c,  that  the  said  state  shall  be  one,  and  is  hereby 
declared  to  be  one  of  the  United  States  of  America,  and  admitted 
into  the  Union  on  an  equal  footing  with  the  original  states  in  all 
respects  whatever,  by  the  name  and  title  of  the  state  of  Louisiana." 

This  simply  carries  into  execution  the  third  article  of  the  treaty 
of  cession ;  and  cannot,  as  has  already  been  observed,  be  construed 
to  give  appellate  jurisdiction  to  this  Court  over  all  questions  of  title 
between  the  citizens  of  Louisiana.    If  in  any  case  such  jurisdiction 
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*236l  cou^  be  supposed  to  be  given,  it  might  *be  where  an  act  of 
J  Congress  attempted  to  divest  a  title  which  was  vested  under 
the  pre-existing  government.  Therefore,  the  counsel  opposing  the 
motion  contends,  that  the  jurisdiction  of  the  Court  is  involved  in  the 
merits  of  the  controversy,  and  cannot  be  separated  from  them.  We 
do  not  think  so.  The  controversy  in  the  State  Court  was  between 
two  titles:  the  one  originating  under  the  French,  the  other  under  the 
Spanish  government.  It  is  true  the  successful  party  had  obtained  a 
patent  from  the  United  States,  acknowledging  the  validity  of  his 
previous  incomplete  title  under  the  King  of  Spain.  But  this  patent 
did  not  profess  to  destroy  any  previous  existing  title;  nor  could  it  so 
operate,  nor  was  it  understood  so  to  operate  by  the  State  Court.  It 
appears  from  the  petition  filed  in  the  District  Court,  that  the  patent 
was  issued  in  pursuance  of  the  act  of  the  1 1th  of  May,  1820,  entitled, 
"an  act  supplementary  to  the  several  acts  for  the  adjustment  of  land 
claims  in  the  state  of  Louisiana/5  That  act  confirms  the  titles  to 
which  it  applies,  "against  any  claim  on  the  part  of  the  United 
States.,,  The  title  of  the  city  of  New  Orleans  could  not  be  affected 
by  this  confirmation.  But,  independent  of  this  act,  it  is  a  principle 
applicable  to  every  grant,  that  it  cannot  affect  pre-existing  titles. 
The  United  States  v.  Arredondo,  6  Peters,  738. 

The  judgment  of  the  State  Court  appears  on  the  record  to  have 
depended  on,  and  certainly  ought  to  have  depended  on  the  opinion 
entertained  by  that  Court,  of  the  legal  rights  of  the  parties  under  the 
crowns  of  France  and  Spain.  The  case  involves  no  principle  on 
which  this  Court  could  take  jurisdiction,  which  would  not  apply  to 
all  the  controversies  respecting  titles  originating  before  the  cession 
of  Louisiana  to  the  United  States.  It  would  also  comprehend  all 
controversies  concerning  titles  in  any  of  the  new  states,  since  they 
are  admitted  into  the  Union  by  laws  expressed  in  similar  language. 

The  writ  of  error  is  dismissed,  this  Court  having  no  jurisdiction 
of  the  cause. 

On  consideration  of  the  motion  made-  in  this  cause  on  a  prior  day 
of  the  present  term  of  this  Court,  to  wit,  on  Saturday,  the  24th  of 
January  past,  and  of  the  arguments  of  counsel  thereupon  had,  as 

*2371  we^  ^or  ^e  P'a*nt^s  in  error  as  far  the  *defendants  in  error: 
J  it  is  now  here  ordered  and  adjudged  by  this  Court,  that  this 
writ  of  error  to  the  Supreme  Court  of  the  state  of  Louisiana,  for  the 
eastern  district,  be,  and  the  same  is  hereby  dismissed  for  the  want 
of  jurisdiction. 
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*The  United  States,  Plaintiff,  v.  John  Bailey. 

Kentucky.  Indictment  for  false  swearing,  under  the  third  section  of  the  act  of  Oongrets 
of  March  1,  1823,  which  declares  that  "any  person  who  shall  swear  or  affirm  tiii-Hy, 
touching  the  expenditure  of  public  money,  or  in  support  of  any  claim  against  the  United 
States,  shall  suffer  as  for  wilful  and  corrupt  perjury/' 

The  indictment  charged  the  false  swearing  to  be  an  affidavit  made  before  a  justice  of  ihe 

*  peace  of  Kentucky,  in  support  of  a  claim  against  the  United  States,  under  the  act  of 
Congress  of  July,  1832,  to  provide  for  liquidating  and  paying  certain  claims  of  the  state 
of  Virginia. 

There  is  no  statute  of  the  United  States  which  expressly  authorizes  any  justice  of  the  peace 
of  a  state,  or  any  officer  of  the  national  government,  judicial  or  otherwise,  to  admin  titer 
an  oath  in  support  of  any  claim  against  the  United  States,  under  the  act  of  1823. 

The  Secretary  of  the  Treasury,  in  order  to  carry  into  effect  the  authority  given  to  him  to 
liquidate  and  pay  the  claims  referred  to  in  the  act  of  1832,  had  established  a  regulation 
authorizing  affidavits  made  before  any  justice  of  the  peace  of  a  state  to  be  received  and 
considered  in  proof  of  claims  under  the  act.  By  implication  he  possessed  the  power  to 
make  such  a  regulation ;  and  to  allow  such  affidavits  in  proof  of  claims  under  the  act  of 
1832.  It  was  incident  to  his  duty  and  authority  m  settling  claims  under  that  act  When 
the  oath  is  taken  before  a  state  or  national  magistrate,  authorized  to  administer  oaths,  in 
pursuance  of  any  regulations  prescribed  by  the  treasury  department,  or  in  conformity  with 
the  practice  and  usage  of  the  treasury  department,  so  that  the  affidavit  would  be  admissible 
evidence  at  the  department  in  support  of  any  claim  against  the  United  States,  and  the 
party  swears  falsely,  the  case  is  within  the  provision  of  the  act  of  1823,  ch.  165. 

If  a  state  magistrate  shall  administer  an  oath  under  an  act  of  Congress  expressly  giving  him 
the  power  to  do  so,  it  would  be  a  lawful  oath,  by  one  having  competent  authority ;  and  as 
much  so  as  if  he  had  been  specially  appointed  a  commissioner  under  a  law  of  the  United 
States  for  that  purpose :  and  such  an  oath,  administered  under  such  circumstances,  would 
be  within  the  purview  of  the  act  of  1823. 

The  act  of  1823  does  not  create  or  punish  the  crime  of  perjury,  technically  considered.  But 
it  creates  a  new  and  substantial  offence  of  false  swearing,  and  punishes  it  in  the  same 
manner  as  perjury.  The  oath,  therefore,  need  not  be  administered  in  a  judicial  proceed- 
ing, or  in  a  case  of  which  the  state  magistrate  under  the  state  laws  had  jurisdiction,  so  as 
to  make  the  false  swearing  perjury.  It  would  be  sufficient  that  it  might  be  lawfully  admi- 
nistered by  the  magistrate,  and  was  not  in  violation  of  his  official  duty. 

The  language  of  the  act  of  1823  should  be  construed  with  reference  to  the  usages  of  the 
treasury  department  The  false  swearing  and  false  affirmation  referred  to  in  the  act, 
ought  to  be  construed  to  include  all  cases  of  swearing  and  affirmation  required  by  the 
practice  of  the  department  in  regard  to  the  expenditure  of  public  money,  or  in  support 
of  any  claims  against  the  United  States.  The  language  of  the  act  is  sufficiently 
broad  to  •  include  all  such  cases ;  and  there  is  no  reason  for  excepting  them  from  [*239 
the  words,  as  they  are  within  the  policy  of  the  act,  and  the  mischief  to  be  remedied. 

The  act  does  no  more  than  change  a  common  law  offence  into  a  statute  offence. 

ON  a  certificate  of  division  in  opinion  between  the  judges  of  the 
Circuit  Court  of  the  United  States  for  the  district  of  Kentucky. 

At  the  November  term,  1834,  of  the  Circuit  Court  of  the  United 
States  for  the  Kentucky  district,  an  indictment  was  found  against 
John  Bailey  for  perjury  and  false  swearing ;  under  the  third  section 
of  the  act  of  Congress  of  March  1,  1823,  3  Story's  Laws  U.  S. 
1917,  the  thirteenth  section  of  the  act  of  March  3,  1825,  3  Story's 
Laws  U.  S.  2002. 

The  third  section  of  the  act  of  March  1,  1823,  entitled  "an  act  in 
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addition  td  the -act  entitled  an  act  for  the  prompt  settlement  of  pub- 
lic accounts,  and  for  the  punishment  of  the  crime  of  perjury,"  is  in 
these  words:  "that  if  any  person  shall  swear  or  affirm  falsely, 
touching  the  expenditure  of  public  money,  or  in  support  of  any 
claim  against  the  United  States,  he  or  she  shall,  upon  conviction 
thereof,  suffer  as  for  wilful  and  corrupt  perjury.  The  thirteenth 
section  of  the  act  of  March  3, 1825,  entitled  an  act  more  effectually 
to  provide  for  the  punishment  of  certain  crimes  against  the  United 
States,  and  for  other  purposes,  declares :  "  that  if  any  person  in  any 
case,  matter,  hearing,  or  other  proceeding,  where  an  oath  or  affirma- 
tion shall  be  required  to  be  taken  or  administered,  under  or  by  any 
law  of  the  United  States,  shall,  upon  the  taking  of  such  oath  or 
affirmation,  knowingly  and  willingly  swear  or  affirm  falsely,  every 
person  so  offending  shall  be  deemed  guilty  of  perjury,  and  shall,  on 
conviction  thereof,  be  punished,"  &c. 

The  indictment  charged  the  defendant,  John  Bailey,  with  penury 
and  false  swearing,  upon  the  following  affidavit,  made  by  him 
before  a  justice  of  the  peace  of  the  commonwealth  of  Kentucky. 

"  The  commonwealth  of  Kentucky,  county  of  Bath,  to  wit : 
"  The  affidavit  of  John  Bailey,  one  of  the  executors  of  captain 
John  Bailey,  deceased,  states  that  he  is  not  interested  in  said  estate ; 
that  Warren  Bailey,  Jun.,  and  James  C.  Bailey,  who  have  joined 
with  him  in  a  power  of  attorney,  to  the  honourable  Richard  M. 
*2401  J°hnson> t0  draw  any  moneys  that  may  be  *due  them,  from 
J  the  government  of  the  United  States,  are  the  residuary  lega- 
tees, and  solely  interested ;  that  he  is  years  of  age,  and  the 
son  of  said  John  Bailey,  deceased,  who  from  his  earliest  recollection, 
was  reputed  a  captain  in  the  revolutionary  army,  and  in  the  Illinois 
regiment ;  that  he  has  seen  his  father's  commission,  and  thinks  there 
were  two ;  of  that  fact  he  will  not  be  certain,  but  it  is  his  strongest 
impression,  and  is  perfectly  confident  that  the  commissions,  if  two, 
both  were  signed  by  Thomas  Jefferson ;  that  his  father's  papers 
fell  into  his  hands,  as  executor,  and  he  has  made  many  fruitless 
searches  for  them,  and  can  in  no  wise  account  for  their  loss,  unless 
they  were  given  to  General  Thomas  Fletcher,  deceased,  while  a 
member  of  Congress,  to  see  if  he  could  get  any  thing,  as  affiant 
knows  that  his  father  applied  to  said  Fletcher  to  do  something  for 
him,  and  understood  afterwards,  the  law  had  made  no  provision  for 
cases  situated  like  said  John  Bailey's.  As  witness  my  hand  and  seal, 
this               of  November,  1832. 

"  John  Bailey,  [seal]." 

The  record  of  the  Circuit  Court  contained  the  following  statement 
of  the  facts  and  proceedings  of  the  case,  and  of  the  division  of 
opinion  by  the  judges  of  the  Court. 

"  The  attorney  for  the  United  States  read,  in  evidence,  the  papers 
set  out  in  the  indictment  purporting  to  be  the  affidavit  of  the 
prisoner,  with  the  certificates  of  the  said  Josiah  Reed  and  William 
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Suddeth,  and  gave  evidence  to  the  jury  conducing  to  prove  that  the 
prisoner  did,  at  the  time  and  place  charged  in  the  indictment,  take 
oath  as  charged,  and  subscribe  the  paper  set  out  in  the  indictment 
as  his  affidavit  before  the  said  Reed,  and  that  the  said  Reed  was 
then  and  there  a  justice  of  the  peace  of  the  commonwealth  of  Ken- 
tucky, in  and  for  the  said  county  of  Bath,  duly  commissioned,  quali- 
fied, and  acting  as  such,  and  also  gave  evidence  conducing  to  prove 
that,  immediately  after  the  passage  of  the  said  act  of  Congress  of  the 
5th  day  of  July,  1832,  entitled  i  an  act  for  liquidating  and  paying  cer- 
tain claims  of  the  state  of  Virginia/  the  Secretary  of  the  Treasury  did 
establish,  as  a  regulation  for  the  government  of  the  department  and 
its  officers,  in  their  action  upon  the  claims  in  the  said  act  mentioned, 
that  affidavits  made  and  subscribed  before  any  justice  of  the  peace, 
of  any  states  of  the  United  *States,  would  be  received  and  r*241 
considered,  to  prove  the  persons  making  claims  under  said  '- 
act,  or  the  deceased  whom  they  represented,  were  the  persons  entitled 
under  the  provisions  thereof,  and  that  the  said  regulations  had  been 
ever  since  acted  under  at  the  department,  and  numerous  claims 
heard,  allowed,  and  paid  on  such  affidavits,  and  also  gave  evidence 
conducing  to  prove  that  the  prisoner,  acting  as  the  executor  of  his 
father,  John  Bailey,  had,  before  the  time  of  making  and  subscribing 
said  affidavit,  asserted  the  claim  therein  mentioned,  and  employed 
Thomas  Triplett  to  prosecute  the  same,  and  receive  the  money 
thereon ;  that  the  said  Triplett  did  afterwards  present  the  said  affi- 
davit and  certificates,  in  support  of  said  claim  at  the  said  depart- 
ment, on  which,  together  with  other  affidavits,  the  same  was  allowed 
and  the  money  paid,  and  a  part  thereof  paid  to  the  prisoner.  The 
above  being  all  the  evidence  conducing  to  prove  the  authority  or 
jurisdiction  of  the  said  Josiah  Reed,  to  administer  said  oath  and 
take  said  affidavit,  the  counsel  for  the  prisoner  moved  the  Court  to 
instruct  the  jury,  that  the  said  Josiah  Reed  had  no  authority  or 
jurisdiction  to  administer  said  oath  or  take  said  affidavit,  and  that 
whatever  other  facts  they  might  find  on  the  evidence,  the  prisoner 
could  not  have  committed  the  crime  of  perjury,  denounced  by  the 
thirteenth  section  of  the  act  of  Congress,  more  effectually  to  provide 
for  the  punishment  of  certain  claims  against  the  United  States,  and 
for  other  purposes,  '  approved  on  the  3d  of  March,  1825/  nor  of 
false  swearing  denounced  by  the  third  section  of  the  act  *  in  addition 
to  the  act'  entitled  'an  act  for  the  prompt  settlement  of  public 
accounts  and  for  the  punishment  of  the  crime  of  perjury/  ap- 
proved on  the  1st  of  March,  1823,  and  their  verdict  ought  to 
be  for  the  prisoner,  which  motion  the  attorney  for  the  United  States 
opposed. 

"On  this  question,  the  judges  were  divided  and  opposed  in 
opinion,  whereupon,  on  the  motion  of  the  attorney  of  the  United 
States,  the  said  question  and  disagreement  are  stated,  and  ordered 
to  be  certified  to  the  Supreme  Court." 

The  case  was  argued  by  the  Attorney-General,  and  Mr.  Lough- 
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borough,  for  the  United   States.    No  counsel  appeared  for  the 
defendant. 

*242l       *^or  t*le  United  States  the  following  points  were  made. 

J  1.  That  the  act  of  the  5th  of  July,  1832,  is  in  pari  materia 
with  the  other  acts  of  Congress  upon  the  subject  of  claims  for  revolu- 
tionary services ;  and  that  evidence  under  it  may  legally  be  taken, 
as  in  cases  of  claims  under  those  other  laws.  3  Story,  1663,  1739, 
1778,  1927. 

2.  That  the  Secretary  of  the  Treasury  pursued  the  intent  of  the 
act  of  1832,  in  requiring  the  affidavit  in  this  case  ;  and  that  the  oath 
falls  within  the  thirteenth  section  of  the  crimes  act  of  1825. 

3.  That  the  aot  of  1823  embraces  all  oaths,  that,  by  the  usage  of 
the  government,  are  received  as  evidence  in  support  of  claims 
against  the  United  States. 

4.  That  the  justice  of  the  peace  had  jurisdiction  to  administer 
this  oath  under  the  said  act. 

5.  That  the  act  embraces  every  case  of  swearing  in  which  a  false 
oath  is  actually  taken,  and  the  affidavit  is  used  fraudulently  in  sup- 
port of  a  claim  against  the  United  States. 

6.  That  this  construction  of  the  act  creates  no  new  offence ;  the 
evidence  against  the  prisoner  showing  an  offence  which  would  be 
punishable  if  the  Circuit  Court  had  a  common  law  jurisdiction  of 
crimes.  1  Hawk.  430$  Noy,  100;  Moore,  627;  Hob.  62;  8  East's 
Rep.  364. 

7.  That  in  a  prosecution  upon  the  act  of  1823,  it  is  not  necessary 
to  a  conviction  to  show  the  requisites  of  technical  perjury. 

Mr.  Loughborough,  for  the  United  States. 

The  indictment  is  founded  upon  the  thirteenth  section  of  the 
crimes  act  of  1825,  3  Story,  2002,  and  the  third  section  of  an  act 
of  1823,  3  Story,  1917.  Two  counts  of  the  indictment  charge  the 
offence  of  perjury  under  the  first  named  law ;  and  two,  the  offence 
of  false  swearing  denounced  by  the  act  of  1823. 

The  oath  was  made  before  a  justice  of  the  peace  of  the  com- 
monwealth of  Kentucky,  in  support  of  a  claim  by  the  prisoner 
against  the  United  States,  as  the  executor  of  his  father,  John  Bailey ; 
falsely  alleged  to  have  been  a  captain  in  the  Illinois  regiment  in  the 
army  of  the  revolution,  for  the  amount  of  half-pay  due  to  such 
captain,  in  virtue  of  the  provisions  of  an  act  of  Congress  of  July 
moAQi  5th>  1832,  entitled  "an  act  to  provide  for  *liquidating  and 
J   paying  certain  claims  of  the  state  of  Virginia." 

The  objections  to  the  prosecution,  in  the  Court  below,  took  a 
wide  range.  It  was  urged  on  behalf  of  the  prisoner,  that  the  oath 
upon  which  perjury  or  false  swearing  is  assigned,  must  be  a  legal 
oath ;  that  is,  an  oath  taken  before  an  officer  having  a  jurisdiction 
to  administer  it — that  Congress  could  not  confer  upon  the  justice 
jurisdiction  to  administer  this  oath — that  such  jurisdiction  had  not 
in  fact  been  confirmed  by  Congress — that  the  practice  of  the  govern 
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merit,  and  the  regulations  oL  the  treasury,  could  not  give  the  juris- 
diction— that  the  ttnited  States  could  not  punish  the  swearing 
falsely,  in  an  oath  taken  before  a  state  officer. 

The  point  certified  for  the  opinion  of  this  Court  regards  the  juris- 
diction of  the  justice ;  the  difficulty  in  the  mind  of  one  of  the  judges 
below,  Existing  on  the  ground  that  the  oath  in  the  case  had  not  been 
authorized  by  act  of  Congress,  to  be  taken  before  the  justice. 

As  to  so  much  of  the  objections  to  the  prosecution  as  rest  upon 
assumed  constitutional  grounds,  little  need  be  said.  It  is  not  sup- 
posed they  would  be  seriously  urged  in  this  tribunal.  A  glance  at 
the  statute  books  of  the  United  States  will  show  what  has  been  the 
sense  of  Congress  upon  the  subject. 

The  first  act  of  Congress,  after  the  adoption  of  the  present  Con- 
stitution, authorized  oaths  to  be  administered  by  state  officers. 

Oaths  of  custom-house  officers  may  be  taken  before  state  justices. 
Story,  17. 

Depositions  in  Courts  of  the  United  States  may  be  made  before 
state  judges,  1  Story,  64 ;  and  perjury  in  them  is  punishable  by  the 
United  States. 

By  an  act  of  March  3d,  1819,  oaths  therein  directed  may  be  made 
before  state  officers,  and  false  swearing  is  expressly  made  perjury. 
3  Story,  1736. 

False  swearing  before  state  officers,  in  support  of  claims  for  pen- 
sions, under  the  acts  of  1818  and  1820,  is  expressly  made  punish- 
able as  perjury. 

Instances  might  be  multiplied  to  show  that  Congress  frequently 
avails  itself  of  the  agency  of  state  officers  in  executing  *its   r*244 
laws,  and  supposes  its  power  competent  to  the  punishment  L 
of  offences  committed  by,  or  before  them. 

To  deny  these  powers  in  the  federal  government,  would  be  to 
create  a  necessity  for  a  great  multiplication  of  federal  officers  to  dis- 
charge duties  now  well  performed  by  state  functionaries.  That 
Congress  might  avail  itself  of  the  agency  of  state  officers,  was  ad- 
mitted at  thg  period  of  its  adoption.  See  Federalist,  82,  and  as  late 
as  the  case  of  Houston  v.  Moore,  3  Wheaton,  423,  4  Cond.  Rep. 
286.  It  is  not  a  question  whether  Congress  can  compel  a  state 
officer  to  perform  a  duty,  or  make  an  obligatory  enlargement  of  his 
jurisdiction.     Here  the  justice  has  exercised  the  jurisdiction. 

Acts  upon  the  same  subject,  should  receive  the  like  construction. 
This  is  one  of  the  soundest  rules.  The  act  of  July  5,  1832,  under 
which  this  oath  was  taken,  is  in  pari  materia  with  the  other  acts  for 
the  payment  of  claims  for  revolutionary  services,  as  pensions  and 
half-pay.  These  acts  constitute  a  system  of  legislation.  How  may 
other  claims  for  pensions  and  half-pay  be  obtained  ? 

Previous  to  1818,  evidence  for  pensions  was  to  be  made  before 
federal  officers.     See  acts  of  1793, 1803, 1806,  Story,  304,  903, 1008. 

But  by  the  act  of  1816,  Story,  1562,  the  President  and  Secretary 
of  War,  were  authorized  to  prescribe  forms  of  evidence  in  cases 
under  that  act,  for  five  years'  half-pay  pensions. 
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By  the  act  of  1818,  Story,  1663,  and  the  following  other  acts, 
oaths  for  pensions  may  be  made  before  state  officers:  act  of  IS  19, 
Story,  1739;  act  of  1820,  Story,  1778;  act  of  1823,  Story%1926. 

The  act  of  May  15th,  1828,  directs .  pensions  to  be  granted  to 
those  who  shall  produce  to  the  Secretary  of  the  Treasury,  "  satis- 
factory evidence"  that  they  are  entitled.  This  act  places  upon  the 
pension  roll,  a  distinct  class  of  persons  not  before  entitled. 

The  act  of  June  7th,  1832,  is  supplementary  to  that  of  1828.  It 
places  also  upon  the  roll,  a  new  class  of  persons,  who  shall  produce 
"  satisfactory  evidence"  that  they  are  entitled. 

Under  these  last  two  acts,  a  very  large  number  of  pensions  have 
been  granted;  and  five-sixths  of  them  upon  oaths  made  before  state 
officers.  Are  these  oaths  illegal  and  unauthorized?  Have  the 
*24'51  Pens*ons  been  improperly  granted?  Shall  they  now  *be 
J  arrested  ?  Neither  of  the  acts  authorizes  state  officers  to  ad- 
minister the  oaths  which  were  received  as  evidences  by  the  depart- 
ment. These  acts  merely  required  that  the  evidence  should  be 
"  satisfactory"  to  the  Secretary.  By  receiving  under  them  evidences 
made  in  the  manner  expressly  authorized  by  Congress  in  similar 
cases,  under  laws  relating  to  the  same  general  subject,  did  the  de- 
partment pass  beyond  the  line  of  its  duty  ? 

The  certificate  shows,  that  the  affidavit  in  this  case  was  made 
pursuant  to  a  regulation  of  the  Secretary  of  the  Treasury,  to  carry 
into  effect  the  act  of  July  5th,  1832.  That  act  devolved  upon 
him  the  performance  of  a  certain  duty.  To  perform  this  duty,  it 
was  essential  he  should  inform  himself  in  every  case  arising  under 
the  act  of  certain  facts.  Who  are  the  identical  officers  entitled  to 
half-pay ;  whether  living  or  dead,  and  if  dead,  who  their  represent- 
atives are :  these  are  things  of  which  it  is  manifest  the  Secretary 
of  the  Treasury  could,  as  such,  have  no  intuitive  knowledge.  The 
act  of  Congress  gave  him  no  knowledge  upon  these  points.  It  is 
general.  To  the  officers  or  their  representatives  he  shall  pay  the 
money.  The  act  does  not  prescribe  the  mode  in  which  he  shall  be 
informed.  It  was  essential,  then,  that  it  should  be  prescribed  by 
himself.  As  he  is  to  be  satisfied  of  certain  facts,  it  is  for  him  to  say 
to  claimants  how  they  shall  proceed  to  effect  that  object.  He  has 
prescribed  the  mode  of  procedure ;  and  in  doing  so,  must  be  sup- 
posed to  have  exercised  a  power  vested  in  him  by  necessary  impli- 
cation. Was  it  illegal  or  improper  for  him  to  make  a  regulation, 
when  without  a  regulation  the  law  must  have  remained  a  dead 
letter  ? 

Then,  as  to  the  nature  of  the  regulation  made  by  the  Secretary.  It 
is  to  receive  as  evidence  an  oath  before  a  state  justice  of  the  peace — 
a  mode  of  evidence  expressly  prescribed  by  Congress  in  similar 
cases  of  claims  against  the  United  States,  under  laws  in  pari  materia 
with  that  which  he  was  executing.  Not  only,  then,  has  the  Secre- 
tary adopted  no  novel  or  improper  mode  of  proof,  but  he  has  only 
availed  himself  of  an  instrument,  placed  under  his  control  in  like 
cases  *  and  which,  when  the  uniform  practice  of  the  government  is 
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considered,  Congress  must  have  supposed  at  his  disposition  in  a 
case  in  which  no  other  direction  is  made  by  it. 

*It  has  been  the  uniform  practice,  it  is  believed,  of  the  r#24f 
government,  to  receive  in  support  of  claims  against  the  L 
United  States,  evidence  such  as  the  present.  In  the  various  account- 
ing offices  of  the  Treasury,  depositions  and  affidavits  before  state 
officers  are,  and  have  been  taken  as  competent  proofs  in  support  of 
claims  and  accounts.  Congress,  and  its  various  committees,  have 
also  been  in  the  constant  practice  of  receiving  these  affidavits  as 
competent  evidence  in  support  of  claims.  In  the  judiciary  depart- 
ment of  the  government,  also,  it  has  been,  and  is  yet,  the  practice 
to  receive  as  affidavits  papers  sworn  to  before  state  magistracy.  It 
will  be  strange,  if  it  shall  now  for  the  first  time  be  discovered,  that 
these  oaths  are  not  such  legal  oaths  as  that  they  who  falsely  take 
them  may  be  punished — strange,  that  Congress  and  every  other  de- 
partment of  the  government,  should  have  remained  in  darkness  till 
the  present  day — and  that  a  practice  coeval  with  the  government, 
shall  have  now  to  be  set  aside  as  erroneous.  If  such  be  the  case, 
then  it  will  result  that  things  may  be  oaths  for  some  purposes  and 
not  for  others ;  that  a  paper  may  be  an  affidavit  for  the  purpose  of 
effecting  a  fraud,  and  yet  not  one  for  the  purpose  of  judicial  ex- 
amination. 

The  thirteenth  section  of  the  crimes  act  of  1825,  makes  it  perjury 
to  swear  falsely  in  any  case,  matter,  hearing,  or  other  proceedings, 
whenever  an  oath  shall  be  required  to  be  taken,  under  any  act  of 
Congress.  Such  was  the  oath  in  the  present  case.  This  was  a  pro- 
ceeding by  claim  on  the  part  of  the  prisoner  against  the  United 
States,  and  the  oath  was  required  to  be  taken  by  the  Secretary  of 
the  Treasury,  under  the  act  of  July  5th,  1832.  It  has  been  at- 
tempted to  be  shown  that  the  Secretary  of  the  Treasury  holds  the 
power  to  require  this  oath.  If  this  be  so,  it  results  that  the  justice 
had  jurisdiction  to  administer  it.  He  h*\dsi^34urisdiction  as  the 
Secretary  of  the  Treasury  deemed  competent  And  as  he  has  ex- 
ercised it,  and  rtKe  paper  has  been  used  as  an  affidavit  or  sworn 
paper  by  the  party,  the  objection  of  the  want  of  jurisdiction  will 
not  lie. 

It  is  not  necessary  at  common  law,  in  a  prosecution  for  perjury, 
to  show  that  the  oath  was  expressly  directed  by  an  act  of  Parlia- 
ment. Perjury  may  be  committed  in  false  swearing  in  a  Court  of 
Equity,  ecclesiastical,  military,  or  maritime.  1  Hawk.  PI.  430.  So 
also  false  oaths  taken  before  *commissioners  appointed  by  r*o47 
the  king  to  examine  witnesses  in  relation  to  any  matters  con-  >- 
cerning  his  honour  or  interest,  are  perjuries,  1  Hawk.  PI.  430 ;  or 
before  commissioners  to  inquire  of  the  forfeiture  of  his  tenants' 
estates.  Noy,  100;  Moore,  627;  Hob.  62.  In  Connecticut  it  has 
been  settled,  that  wherever  the  administration  of  an  oath  is  lawful, 
that  is,  not  forbidden,  false  swearing  is  perjury  at  common  law. 
2  Conn.  Rep.  30.  Here,  the  justice  is  as  the  commissioners  ap- 
pointed by  the  crown  to  examine  a  witness  concerning  its  interest. 
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At  common  law,  and  in  England,  then,  the  offence  in  this  case 
would  be  a  perjury  :  and  the  construction  of  the  act  of  1825,  which 
makes  it  embrace  this  case,  creates  no  new  offence;  nor  any  offence 
which  the  Court  below  would  not  have  power  to  punish,  if  it  pos- 
sessed a  common  law  jurisdiction  of  crimes. 

If,  however,  the  case  does  not  fall  within  the  act  of  1825,  it  is 
respectfully  contended  that  it  is  embraced  by  the  act  of  1823  for  the 
punishment  of  the  offence  of  false  swearing  in  support  of  claims 
against  the  United  States. 

Previous  to  a  discussion  of  this  statute,  we  will  examine  the 
doctrines  of  the  common  law  as  to  false  oaths.  That  law  does  not 
content  itself  with  the  punishment  of  the  crime  of  perjury  only.  As 
all  false  swearing  is  not,  technically,  perjury,  the  common  law  would 
be  very  defective  if  it  visited  with  punishment  the  one  species  only 
of  this  class  of  offences.  Accordingly,  it  will  be  found  that  the  law 
is  not  thus  deficient.  It  is  held  that  false  swearing  in  fraud  of  an- 
other's right,  or  to  the  stoppage  or  hindrance  of  justice,  is  a  misde- 
meanor, punishable  by  fine,  imprisonment,  and  corporal  pain. 

Where  an  act  of  Parliament  requires  an  oath  to  be  taken,  false 
swearing  is  not  perjury  unless  the  statute  so  declares.  4  Christian's 
Black.  137,  note.  Will  it  be  said,  however,  that  such  false  swearing 
is  no  offence  ?   That  it  is  no  misdemeanor,  because  it  is  no  felony? 

In  the  case  of  O'Mealy  v.  Newell,  8  East,  364,  a  false  affidavit 
made  in  France,  was  produced  and  used  in  the  King's  Bench.  Lord 
Ellenborough  held  it  an  offence  punishable  at  common  law  as  a 
misdemeanor.  In  that  case,  a  prosecution  in  England  for  perjury 
could  not  be  sustained,  because  the  swearing  was  out  of  the  king- 
dom. The  Court  could  not  take  cognisance  of  any  fraud  committed 
*2481  out  °^  *ts  Jurisdiction.  In  *lhis  case,  supposing  the  Court 
J  below  to  have  possessed  a  common  law  jurisdiction  of  crimes, 
can  it  be  doubted  that  the  certificate  shows  a  misdemeanor  on  the 
part  of  the  prisoner?  a  false  oath  actually  made  within  the  jurisdic- 
tion of  the  Court,  and  used  as  a  competent  and  true  affidavit  in  the 
successful  perpetration  of  a  fraud  ?  The  general  principle  of  the 
common  law,  and  the  case  in  East,  irresistibly  lead  to  this  con- 
clusion. 

In  prosecuting  Bailey,  therefore,  for  false  swearing  in  support  of  a 
claim  against  the  government,  nothing  was  done  which  the  common 
.aw  would  not  sanction.  But  as  it  is  not  contended  that  the  Circuit 
Court  derives  from  the  common  law  any  power  to  punish  offences, 
it  remains  to  show  that  the  indictment  and  the  case  shown  in  the 
certificate,  fall  within  the  statute  upon  which  the  prosecution  was 
based.  In  doing  this,  it  will  appear  that  the  act  of  1823  creates  no 
new  offence.  It  only  prescribes  a  punishment  for,  and  gives  the 
Courts  of  the  Union  jurisdiction  to  try  an  offence  before  known  to 
the  common  law.  It  simply  converts  a  common  law  misdemeanor 
into  the  special  statutory  offence  of  "false  swearing."  As  a  statu- 
tory offence  only,  it  is  a  new  one.  In  a  prosecution  founded  upon 
the  act  of  1823,  it  is  not  necessary  to  show  the  requisites  of  technical 
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perjury.  It  is  necessary  merely  that  the  case  be  brought  within  the 
words  of  the  statute.  This  is  all  that  is  ever  required  upon  indict- 
ments concluding  against  the  form  of  a  statute. 

The  words  of  the  act  are,  that  "  if  any  person  shall  swear  falsely 
in  support  of  a  claim  against  the  United  States,  he  shall  suffer,"  &c. 
It  does  not  say  how,  or  before  whom,  the  false  oath  punished  by  it 
shall  be  taken.  Why  was  the  act  made  thus  general  ?  The  answer 
is,  that  the  lawmakers  were  aware  of  the  practice  of  the  government, 
in  every  department,  to  receive  oaths  before  state  officers  in  support 
of  claims.  The  inconvenience  of  abolishing  this  practice,  and 
requiring  claimants  to  go  in  all  cases  before  federal  judges  was 
obvious.  Congress,  therefore,  left  the  practice  undisturbed,  as  it  had 
always  existed ;  but  affixed  to  falsehood  in  these  oaths  the  punish- 
ment of  perjury.  Indeed,  considering  the  uniform  practice  of  the 
departments  and  of  Congress  itself,  to  receive  these  oaths  as  evidence, 
and  the  presumption  that  it  must  have  been  *in  the  minds  of  r*o49 
the  legislators,  at  the  time  of  the  adoption  of  the  act  of  1823,  L 
the  conclusion  cannot  well  be  resisted,  that  the  generality  of  the 
language  of  that  act  was  of  purpose  to  embrace  oaths  such  as  this. 

Thus  regarding  the  subject,  it  is  contended,  that  the  justice  had 
a  jurisdiction  to  administer  this  oath  under  the  act  of  1823.  But  it 
is  submitted  whether,  upon  a  true  construction  of  that  act,  and  the 
application  of  it  to  the  facts  of  this  case,  a  difficulty  as  to  the  want 
of  jurisdiction  in  the  justice,  can  be  resisted  by  one  who  has  actually 
taken  a  false  oath,  and  successfully  used  it,  in  support  of  a  fraudu- 
lent claim  against  the  United  States.  Without  any  particular  inquiry 
as  to  jurisdiction,  does  not  the  act  of  1823  extend  to  every  case  in 
which  a  false  oath  is  actually  taken  in  support  of  a  claim  ?  Does  it 
not  embrace  every  case  in  which  the  oath  is,  by  the  admitted  prac- 
tice of  the  departments,  received  as  evidence  in  support  of  claims? 
It  is  contended  that  it  does. 

Justices  of  the  peace  have,  by  common  law,  a  power  to  administer 
oaths  in  some  cases.     Burn's  Justice,  "Oaths." 

In  Kentucky,  justices  have  a  criminal  and  a  civil  jurisdiction  in 
matters  of  tort  and  contract ;  and  their  proceedings  are,  by  law, 
records.  2  Dig.  Kent.  Laws,  701.  The  justice  of  the  peace  was,  by 
the  laws  of  Kentucky,  as  competent  to  take  this  affidavit  as  the 
highest  judge  of  the  state,  or  as  any  other  Court  of  Record. 

The  Kentucky  statute  against  perjury,  2  Dig.  Kent.  Laws,  994, 
punishes  false  swearing,  in  certain  cases,  before  justices  of  the  peace. 

By  the  nature  of  his  office,  therefore,  the  justice  had  a  general 
jurisdiction  to  administer  oaths.  It  was  in  contemplation  of  such 
a  jurisdiction,  that  the  Secretary  of  the  Treasury  made  the  regulation 
found  in  this  case ;  and  that  the  prisoner  took  the  oath. 

Suppose  this  oath  had  been  made  before  the  United  States  District 
Judge ;  would  not  the  objection  of  the  want  of  jurisdiction  then  lie 
as  well  as  now?  No  law  of  Congress  has  expressly  authorized  him 
to  administer  the  oath.  And  he  has  no  more  general  right  to  admi- 
nister oaths  than  the  Kentucky  justice  of  the  peace. 
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»  -  ,  It  is  unnecessary  to  dwell  upon  the  consequences  to  flow 
*  J  *from  a -decision  of  this  case  against  the  prosecution.  They 
are  obvious.  They  may  be  summed  up  as  constituting  much  public 
inconvenience  and  mischief*  and  great  private  wrong,  not  to  speak 
of  the  impuntity  with  which  frauds,  in  cases  of  revolutionary  claims, 
will  have  been  perpetrated.  Truly,  there  is  nothing  in  these  results 
to  attract  the  Court. 

Mr.  Butler,  Attorney-General,  declined  going  at  large  into  an 
argument  of  the  case,  after  it  had  been  so  fully  discussed  by  Mr. 
Loughborough ;  but  would  give  the  Court  some  references  to  pro- 
visions of  the  laws  of  the  United  States. 

The  third  and  fourth  counts  in  the  indictment  are  on  the  act  of  1823, 
and  charge  the  defendant  with  "  false  swearing."  The  first  count 
charges  perjury,  and  is  not  founded  on  that  act.  If  the  act  of  1823 
created  a  new  offence,  one  not  before  known,  that  of  false  swearing  to 
support  claims  on  the  United  States,  the  three  counts  in  the  indictment 
can  be  supported.  The  case  admits  the  false  swearing,  and  this  brings 
the  defendant  within  the  provisions  of  that  law.  The  affidavit  made 
by  the  defendant  before  a  magistrate  was  false ;  why  is  he  not  within 
the  law  ?  The  doubt  is  whether  the  magistrate  had  authority  to  ad- 
minister such  an  oath.     This  is  the  point  the  Court  must  decide. 

The  act  of  1823  does  not  prescribe  what  magistrates  shall  admi- 
nister the  oath  or  affirmation.  If  there  is  any  doubt  of  the  false 
swearing  being  a  crime  under  the  statute,  it  must  rest  on  the  asser- 
tion, that  Congress  meant  to  make  it  an  offence  only  where  the 
affidavit  was  taken  before  a  judicial  officer  of  the  United  States,  or 
an  officer  of  a  state  specially  authorized  to  administer  the  oath. 

The  counsel  who  has  argued  the  case  has  shown  acts  of  Congress 
in  pari  materia.  The  act  of  1823,  he  rightly  says,  was  passed  by  the 
legislature  adverting  to  former  acts,  and  to  the  practice  under  them. 

It  has  always  been  the  practice  of  Congress  to  give  power  to  state 
magistrates  to  administer  oaths  in  cases  of  this  kind,  or  in  cases 
calling  for  affidavits.  The  first  act  passed  by  Congress,  1  Story's 
Laws,  I,  was  such  a  case. 

The  inducement  to  authorize  this  practice,  in  addition  to  the  con- 
*°511  ven*ence  ft  afforded,  was  the  indisposition  to  create  a  *great 
J  number  of  officers  of  the  United  States,  having  authority  to 
administer  oaths,  and  answerable  only  to  the  United  States.  The 
allowance  of  this  power  to  state  officers,  was  within  the  principle 
which  operated  upon  those  who  formed  the  government,  and  who 
desired  that  it  should  not  be  exposed  to  consolidation.  Statutes  in 
which  such  powers  are  given  to  state  officers,  will  also  be  found  in 
1  Story,  17.  69.  73.  130.  214.  224,  225,  226.  801,  and  in  many  other 
places  in  the  statute  books.  To  show  that  Congress  have  recognised 
the  power  of  the  Secretary  of  the  Treasury  to  make  regulations  in 
relation  to  claims  on  the  United  States,  cited,  1  Story's  Laws  U.  S., 
sect.  7.  Many  of  the  operations  of  the  Treasury  are  conducted 
under  regulations  established  by  the  Secretary  of  the  Treasury, 
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In  legislating  on  the  claims  which  the  law  declared  should  be 
paid  by  the  Secretary  of  the  Treasury,  Congress  adverted  to  the 
established  custom  of  the  department,  by  which  the  Secretary  was 
to  satisfy  himself,  that  claimants  were  entitled  to  the  benefit  of 
this  law. 

Mr.  Tnfrtifft Jitobt  fHJTfrHjhf  opinion  of  thft  Court. 

This  is  a  criminal  case,  certified  from  the  Circuit  Court  of  the 
District  of  Kentucky  upon  a  division  of  opinion  of  the  judges  of 
that  Court. 

The  defendant,  John  Bailey,  was  indicted  for  false  swearing 
under  the  third  section  of  the  act  of  Congress  of  the  1st  day  of 
March,  1823,  ch.  165,  which  pixyydes  "that  if  any  person  shall 
swear  or  affirm  falsely  touching  me  expenditure  of  public  money, 
or  in  support  of  any  claim  against  the  United  States,  he  or  she  shail, 
upon  conviction  thereof,  sufFer  as  for  wilful  and  corrupt  perjury." 
The  indictment  charges  the  false  swearing  to  be inan affidavit  made 
by  the  defendant,  before  a  justice  of  the  peace  of  the  common- 
wealth of  Kentucky,  in  support  of  a  claim  against  the  United  States, 
under  the  act  of  Congress  of  the  5th  day  of  July,  1832,  ch.  173,  to 
provide  for  liquidating  and  paying  certain  claims  of  the  state  of 
Virginia :  and  there  are  various  counts  in  the  indictment,  stating 
the  charge  in  different  manners.  It  appears  from  the  record,  that 
at  the  trial  "  the  attorney  for  the  United  States  read  in  evidence  the 
papers  set  out  in  the  indictment,  purporting  to  be  the  affidavit  of  the 
prisoner,  with  the  certificates  of  the  said  Josiah  Reed  and  r*o52 
•William  Suddeth,  and  gave  evidence  to  the  jury,  conducing  *- 
to  prove  that  the  prisoner  did,  at  the  time  and  place  charged  in  the 
indictment,  take  oath  as  charged,  and  subscribe  the  paper  set  out  in 
the  indictment  as  his  affidavit,  before  the  said  Reed ;  and  that  the 
said  Reed  was  then  and  there  a  justice  of  the  peace  of  the  common- 
wealth of  Kentucky,  in  and  for  the  said  county  of  Bath,  duly  com- 
missioned, qualified,  and  acting  as  such ;  and  also  gave  Evidence 
conducing  to  prove,  that  immediately  after  the  passage  of  the  said 
act  of  Congress  of  the  5th  day  of  July,  1832,  entitled  "an  act  for 
liquidating  and  paying  certain  claims  of  the  state  of  Virginia,"  the 
Secj»^aiyXQfjl^JIie.ajSttry  did>estahlish,  as  a  regulation  for  the  go- 
vernment of  the  department  and  its  officers,  in  their  action  upon  the 
claims  in  said  act  mentioned,  that  affidavits  made  and  subscribed 
before  any  justice  of  the  peace,  of  any  of  the  states  of  the  United 
States,  would  be  receivedand  considered, to  prove  the  persons  making 
claims  under  said  act,  or  the  deceased  whom  they  represented,  were 
the  persons  entitled  under  the  provisions  thereof,  and  that  the  said, 
regulations  had  been  ever  since  acted  under  at  the  department,  and 
numerous  claims  heard,  allowed,  and  paid  on  such  affidavits;  and 
also  gave  evidence  conducing  to  prove  that  the  prisoner,  acting  as 
the  executor  of  his  father,  John  Bailey,  had,  before  the  time  of 
making  and  subscribing  said  affidavit,  asserted  the  claim  therein 
mentioned,  and  employed  Thomas  Triplett  to  prosecute  the  same, 
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and  receive  the  money  thereon ;  that  the  said  Triplett  did  afterwards 
present  the  said  affidavit  and  certificates,  in  support  of  said  claim,  at 
the  said  department,  on  which,  together  with  other  affidavits,  the 
same  was  allowed  and  the  money  paid,  and  a  part  thereof  paid  to 
the  prisoner.  The  above  being  all  the  evidence  conducing  to  prove 
the  authority  or  jurisdiction  of  the  said  Josiah  Reed,  to  administer 
said  oath  and  take  said  affidavit,  the  counsel  for  the  prisoner  moved 
the  Court  to  instruct  the  jury,  that  the  said  Josiah  Reed  had  no  au- 
thority or  jurisdiction  to  administer  said  oath,  or  take  said  affidavit ; 
and  that  whatever  other  facts  they  might  find  on  the  evidence,  the 
prisoner  could  not  have  committed  the  crime  of  perjury,  denounced 
by  the  thirteenth  section  of  the  act  of  Congress,  more  effectually  to 
provide  for  the  punishment  of  certain  crimes  against  the  United 
States  and  for  other  purposes,  "approved  on  the  3d  of  March, 
#Q  _..  1825,"  nor  of  false  swearing  *denounced  by  the  third  section 
~°  J  of  the  act  "in  addition  to  the  act"  entitled  "  an  act  for  the 
prompt  settlement  of  public  accounts,  and  for  the  punishment  of  the 
crime  of  perjury,"  approved  on  the  1st  of  March,  1823,  and  their 
verdict  ought  to  be  for  the  prisoner;  which  motion  the  attorney  for 
the  United  States  opposed. 

On  this  question,  the  judges  were  divided  and  opposed  in  opinion, 
whereupon,  on  the  motion  of  the  attorney  of  the  United  States,  the 
said  question  and  disagreement  were  stated,  and  ordered  to  be  cer- 
tified to  the  Supreme  Court. 

It  is  admitted  that  there  is  no  statute  of  the  United  States  which 
expressly  authorizes  any  justice  of  the  peaqe  of  a  state,  or  indeed 
any  officer  of  the  national  government,  judicial  or  otherwise,  to  ad- 
minister an  oath  in  support  of  any  claim  against  the  United  States 
under  the  act  of  1832,  ch.  173.  And  the  question  is,  whether, 
under  these  circumstances,  the  oath  actually  administered  in  this 
case  was  an  oath  upon  which  there  would  be  a  false  swearing, 
within  the  true  intent  and  meaning  of  the  act  of  1823,  ch.  165. 

It  is  unnecessary  to  consider  in  this  case,  whether  an  oath  taken 
before  a  mere  private  or  official  person,  not  authorized  to  administer 
an  oath  generally,  or  in  special  cases,  or  not  specially  authorized, 
recognised,  or  allowed  by  the  regulations  or  practice  of  the  treasury 
department,  as  competent  to  administer  an  oath,  in  support  of  any 
claim  against  the  United  States,  would,  though  the  claim  should  be 
admitted  or  acted  upon  in  the  treasury  department,  under  such  a 
supposed  sanction,  be  within  the  provision  of  the  act  of  1823,  ch. 
165.  These  questions  may  well  be  reserved  for  consideration  until 
they  shall  arise  directly  in  judgment.  In  the  present  case,  the  oath 
was  administered  by  a  state  magistrate,  having  an  admitted  author- 
ity under  the  state  laws  to  administer  oaths,  virtute  officii,  in  many 
cases,  if  not  in  the  present  case ;  and  it  is  further  found  in  the  case, 
that  there  was  evidence  at  the  trial  conducing  to  prove  (and  for  the 
purposes  of  the  present  argument  it  must  be  taken  as  proved)  that 
the  Secretary  of  the  Treasury  did  establish  a  regulation,  authorizing 
affidavits  made  before  any  justice  of  the  peace  of  a  state,  to  be  re- 
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ceived  and  considered  in  proof  of  claims  under  the  act  of  1832.  So 
that  the  solution  of  the  question,  now  before  us,  depends  upon  this ; 
whether  the  oath,  so  *administered  under  the  sanction  of  the   r»„54 
treasury  department,  is  within  the  true  intent  and  meaning  L 
of  the  act  of  1823. 

Admitting,  for  the  sake  of  argument,  that  it  is  true  (on  which, 
however,  we  express  no  opinion)  that  a  state  magistrate  is  not  com- 
pellable to  administer  an  oath,  virtute  officii,  under  a  law  of  the 
United  States, which  expressly  confers  power  on  him  for  that  pur- 
pose ;  still,  if  he  should  choose  to  administer  an  oath  under  such  a 
law,  there  can  be  no  doubt,  that  it  would  be  a  lawful  oath,  by  one 
having  competent  authority ;  and  as  much  so,  as  if  he  had  been  spe- 
cially appointed  a  commissioner  under  a  l&w  of  the  United  States, 
for  that  purpose.  And  we  think  that  such  an  oath,  administered 
under  such  circumstances,  would  clearly  be  within  the  provision  of 
the  act  of  1823.  That  act  does  not  create  or  punish  the  crime  of 
perjury,  technically  considered.  But  it  creates  a  new  and  substan- / 
tive  offence  of  false  swearing,  and  punishes  it  in  the  same  manner/ 
as  perjury.  The  oath,  therefore,  need  not  be  administered  in  a  ju-/ 
dicial  proceeding,  or  in  a  case  of  which  the  state  magistrate,  undet 
the  state  laws,  had  judicial  jurisdiction,  so  as  to  make  the  false ' 
swearing  perjury.  It  would  be  sufficient,that  it  might  be  lawfully 
administered  by  the  magistrate,  and  was  not  in  violation  of  his 
official  duty. 

There  being  no  express  authority  given  by  any  law  of  the  United^  // 
States  to  any  state  magistrate  to  administer  an  oath  in  the  present" 
case,  the  next  inquiry  naturally  presented  is,  whether  the  Secretary 
of  the  Treasury  had  an  implied  powexlg  require,  authorize,  allow, 
or  admit  any  affidavits  swonTbefore  state  magistrates,  in  proof  or  in 
support  of  any  claim  under  the  act  of  1832 ;  for  if  he  had,  it  would 
be  very  difficult  to  show,that  such  an  affidavit  is  not  within  the  true 
intent  and  meaning  of  the  act  of  1823,  as  it  certainly  is  within  the 
very  words  of  the  enactment.  The  policy  of  the  act  clearly  ex- 
tends to  such  a  case ;  and  the  public  mischief  to  be  .remedied  is 
precisely  the  same,  as  if  the  affidavit  had  been  taken  under  the  ex- 
press and  direct  authority  of  a  statute  of  the  United  States. 

And  we  are  of  opinion,  that  the  Secretary  of  the  Treasury  did,  by 
implication,  possess  the  power  to  make  such  a  regulation,  and  to 
allow  such  affidavits  in  proof  of  claims,  under  the  act  of  1832.  It 
was  incident  to  his  duty  and  authority,  in  settling  claims,  under  that 
act.  The  third  section  provides  "  that  the  *Secretary  of  the  r*255 
Treasury  be,  and  he  is  hereby,  directed  and  required  to  adjust  *- 
and  settle  those  claims  for  half-pay  of  the  officers  of  the  aforesaid 
regiment  and  corps,  which  have  not  been  paid,  &c;  which  several 
sums  of  money  herein  directed  to  be  settled  or  paid,  shall  be  paid  out 
of  any  money  in  the  treasury  not  otherwise  appropriated  by  law." 
It  is  a  general  principle  of  law,  in  the  construction  of  all  powers  of  \ 
this  sort,  that  where  the  eud  is  required,  the  appropriate  means  are  l 
given.     It  is  the  duty  of  the  Secretary  to  adjust  and  settle  these 
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claims,  and  in  order  to  do  so  he  must  have  authority  to  require  suita- 
ble vouchers  and.  evidence  of  the  facts,  which  are  to  establish  the 
claim.  No  one  can  well  doubt  the  propriety  of  requiring  the  facts, 
which  are  to  support  a  claim,  and  rest  on  testimony,  to  be  establish- 
ed under  the  sanction  of  an  oath ;  and  especially  in  cases  of  the 
nature  of  those,which  are  referred  to  in  the  act,  where  the  facts  are 
so  remote  in  point  of  time,  and  must  be  so  various  in  point  of  force 
and  bearing.  It  cannot  be  presumed  that  Congress  were  insensible 
of  these  considerations,  or  intended  to  deprive  the  Secretary  of  the 
Treasury  of  the  fullest  use  of  the  best  means  to  accomplish  the  end, 
viz.  to  suppress  frauds,  and  to  ascertain,  and  allow  just  claims.  It 
is  certain,  that  the  laws  of  the  United  States  have,  in  various  cases 
of  a  similar  nature,  from  the  earliest  existence  of  the  government 
down  to  the  present  time,  required  the  proof  of  claims  against  the 
government  to  be  by  affidavit.  In  some  of  these  laws  authority  has 
been  given  to  judicial  officers  of  the  United  States  to  administer  the 
oaths  for  this  purpose;  and  at  least  as  early  as  1818,  a  similar  au- 
thority was  confided  to  state  magistrates.  The  citations  from  the 
.  laws,  made  at  the  argument,  are  direct  to  this  point,  and  establish  in 
the  clearest  manner  a  habit  of  legislation  to  this  effect,  (a)  It  may 
•  be  added,  that  it  has  been  stated  by  the  attorney-general,  and  is  of 
public  notoriety,  that  there  has  been  a  constant  practice  and  usage 
in  the  treasury  department  in  claims  against  the  United  States,  and 
especially  of  a  nature  like  the  present,  to  require  evidence  by  affi- 
davits in  support  of  the  claim,  whether  the  same  has  been  expressly  \ 
*2561  *re(ll^re^  by  statute  or  not;  and  that,  occasionally,  general       ! 

-*  regulations  have  been  adopted  in  the  treasury  department 
for  this  purpose. 

Congress  must  be  presumed  to  have  legislated  under  this  known 
state  of  the  laws  and  usage  of  the  treasury  department.  The  very 
circumstance,  that  the  treasury  department  had,  for  a  long  period, 
required  solemn  verifications  of  claims  against  the  United  States, 
under  oath,  as  an  appropriate  means  to  secure  the  government 
against  frauds,  without  objection,  is  decisive  to  show  that  it  was 
not  deemed  a  usurpation  of  authority. 

The  language  of  the  act  of  1823  should,  then,  be  construed  with 
reference  to  this  usage.  The  false  swearing  and  false  affirmation, 
referred  to  in  the  act,  ought  to  be  construed  to  include  all  cases  of 
swearing  aad  affirmation  required  by  the  practice  of  the  department 
in  regard  to  the  expenditure  of  public  money,  or  in  support  of  any 
claims  against  the  United  States.  The  language  of  the  act  is  suffi- 
ciently broad  to  include  all  such  cases ;  and  we  can  perceive  no 
reason  for  excepting  them  from  the  words,  as  they  are  within  the 
policy  of  the  act,  and  the  mischief  to  be  remedied.  The  act  does 
no  more  than  change  a  common  law  offence  into  a  statute  offence. 

There  is  nothing  new  in  this  doctrine.     It  is  clear,  by  the  common 

(a)  Act  of  28th  of  February,  1793,  ch.  61,  [17-1     Act  of  3d  March,  1803,  ch.  90.     Act 
of  1 0th  of  April,  1806,  ch.  25.    Act  of  18th  of  March,  1818,  ch.  18.     Act  of  1ft  of  May, 
1820,  ch.  51.     Act  of  3d  of  March,  1823,  ch.  187. 
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law,  that  the  taking  of  a  false  oath,  with  a  view  to  cheat  the  govern- 
ment, or  to  defeat  the  administration  of  public  justice,  though  not 
taken  within  the  realm,  or  wholly  dependent  upon  usage  and  prac- 
tice, is  punishable  as  a  misdemeanor.  The  case  of  O'Mealy  v. 
Newell,  8  East's  Rep.  364,  affords  an  illustration  of  this  doctrine. 
In  that  case  it  was  held,  that  a  person  making,  or  knowingly  using 
a  false  affidavit  of  debt,  sworn  before  a  foreign  magistrate,  in  a 
foreign  country,  for  the  purpose  of  holding  a  party  to  bail  in  Eng- 
land, although  such  affidavit  was  not  authorized  by  any  statute,  but 
was  solely  dependent  upon  the  practice  and  usage  of  the  Courts  of 
England,  was  punishable  as  a  misdemeanor  at  the  common  law,  as 
an  attempt  to  pervert  public  justice.  Upon  this  occasion  Lord  El- 
lenborough,  after  alluding  to  the  practice  of  receiving  such  affidavits 
made  in  Ireland  and  Scotland,  as  well  as  in  foreign  countries,  said, 
the  practice  in  both  cases  must  be  equally  warranted  or  unwarrant- 
ed. In  none  of  these  cases  *can  the  party  making  a  false  r*257 
affidavit  be  indicted  specifically  for  the  crime  of  perjury,  in  *- 
the  Courts  of  this  country.  But  in  all  of  them,  as  far  as  he  is  pu- 
nishable at  all,  he  is  punishable  for  a  misdemeanor,  in  procuring  the 
Court  to  make  an  order  to  hold  to  bail,  by  means  and  upon  the 
credit  of  a  false  and  fraudulent  voucher  of  a  fact  produced  and  pub- 
lished by  him  for  that  purpose.  And  the  Court  held  the  practice 
perfectly  justifiable.  # 

Upon  the  whole,  we  are  of  opinion,  that  where  the  oath  is  taken 
before  a  state  or  national  magistrate,  authorized  to  administer  oaths, 
in  pursuance  of  any  regulations  prescribed  by  the  treasury  depart- 
ment, or  in  conformity  with  the  practice  and  usage  of  the  treasury 
department,  so  that  the  affidavit  would  be  admissible  evidence  at 
the  department  in  support  of  any. claim  against  the  United  States, 
and  the  party  swears  falsely,  the  case  is  within  the  purview  of  the 
act  of  1823,  ch.  165.  It  will  be  accordingly  certified  to  the  Circuit 
Court,  that  the  said  Josiah  Reed,  named  in  the  certificate  of  division 
of  the  judges  of  the  Circuit  Court,  being  a  justice  of  the  peace  of 
the  commonwealth  of  Kentucky,  authorized  by  the  laws  of  that 
state  to  administer  oaths,  had  authority  and  jurisdiction  to  administer 
the  oath,  and  take  the  affidavit  in  the  said  certificate  of  division  men- 
tioned; and  that  if  the  facts  stated  therein  were  falsely  sworn  to,  the 
case  is  within  the  act  of  Congress  of  the  1st  day  of  March,  1823, 
referred  to  in  the  same  certificate. 

Mr.  Justice  M'Lean  dissenting. 

The  question  involved  in  this  case  is  important,  as  it  regards  the 
construction  of  a  highly  penal  law  of  the  Union ;  and  of  still  greater 
importance,  as  it  respects  the  powers  of  state  officers  under  an  act 
of  Congress  which  confers  on  them  no  special  authority. 

In  the  third  section  of  the  act  of  Congress  of  the  1st  of  March, 
1823,  it  is  provided,  that  "  if  any  person  shall  swear  or  affirm  falsely, 
touching  the  expenditure  of  public  money,  or  in  support  of  any  claim 
against  the  United  States,  he  or  she  shall,  upon  conviction  thereof, 
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suffer  as  for  wilful  and'corrupt  perjury."  And  in  the  thirteenth  sec- 
tion cf  the  act  of  the  3d  of  March,  1825,  it  is  declared,  that  "  if  any 
*<>58i  Person>  in  an7  case>  matter,  hearing,  or  *other  proceeding, 
~  ■*  when  an  oath  or  affirmation  shall  be  required  to  be  taken  or 
administered  under  or  by  any  law  or  laws  of  the  United  States,  shall, 
upon  taking  such  oath  or  affirmation,  knowingly  and  willingly  swear 
or  affirm  falsely,  every  person  so  offending  shall  be  deemed  guilty 
of  perjury,  &c." 

These  are  the  acts  under  which  the  offence  of  false  swearing  is 
charged  against  the  defendant.  The  oath  was  administered  by  Josiah 
Reed,  a  justice  of  the  peace  for  Bath  county,  in  the  state  of  Ken- 
tucky, with  a  view  of  obtaining '  money  from  the  government.  It 
does  not  appear  that  in  this  law  or  any  other  the  claim  asserted  was 
required  to  be  substantiated  by  oath ;  but  it  was  proved  that  such 
requirement  was  made  by  the  Secretary  of  the  Treasury,  whose 
duty  it  was  to  decide  on  the  merits  of  the  claim.  Nor  does  it  appear 
that  any  authority  has  been  given  by  any  act  of  Congress  to  a  justice 

«of  the  peace  to  administer  an  oath  in  such  a  case ;  and  the  question 
arises,  whether,  admitting  the  affidavit  of  Bailey  to  be  false,  Justice 
Reed  had  power  to  administer  such  an  oath  ?  If  it  shall  be  found 
that  no  such  power  existed,  the  false  swearing,  though  highly  im- 
moral, is  not  an  offence  under  either  of  the  acts  of  Congress  which 
have  been  cited. 

The  statutes  of  1823  and  1825  above  cited,  have  extended  the 
crime  of  perjury,  or  the  punishment  annexed  to  it,  to  a  false  swear- 
ing ;  which  neither  by  the  common  law  nor  the  previous  acts  of 
Congress,  constituted  perjury.  Beyond  this  these  acts  do  not  go. 
They  do  not  dispense  with  any  of  the  essential  requisites,  beyond 
what  is  expressed,  to  constitute  the  crime  of  perjury. 

The  definition  of  perjury  at  common  law,  as  given  by  Hawkins, 
is,  "  a  wilful,  false  oath,  &c.,in  any  procedure  in  a  course  of  justice." 
This  offence  may  be  committed  in  depositions,  affidavits,  &c,  taken 
out  of  a  Court  of  Justice. 

By  the  act  of  Congress  of  1790,  it  is  provided,  that  "if  any  per- 
son shall  wilfully,  and  corruptly  commit  perjury  on  his  or  her  oath 
or  affirmation,  in  any  suit,  controversy,  matter  or  cause  depending 
in  any  of  the  Courts  of  the  United  States,  or  in  any  deposition 
taken  pursuant  to  the  laws  of  the  United  States,  every  person  so 
offending  shall  suffer,"  &c.  In  4  Black.  Com.  136,  it  is  stated,  "the 
law  takes  no  notice  of  any  perjury  but  such  as  is  committed  in  some 
*2*591  ^ourt  °f  Jllstice  having  power  *to  administer  an  oath,  or  be- 
-*  fore  some  magistrate  or  proper  officer  invested  with  a  similar 
authority."  And  Lord  Coke,  in  3  Inst.  165, says,  "that  no  old  oath 
can  be  altered  or  new  oath  raised,  without  an  act  of  Parliament ;  or 
any  oath  administered  by  any  that  hath  not  allowance  by  the  com- 
mon law,  or  by  act  of  Parliament." 

No  one  can  doubt,  that  an  oath  administered  by  a  person  without 
authority  is  a  void  act.  It  imposes  no  legal  obligation  on  the  person 
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swearing  to  state  the  truth,  nor  is  he  punishable  under  any  law  for 
swearing  falsely  in  such  a  case.  > 

The  prosecution  in  this  case  is  attempted  to  be  sustained  on  two 
grounds.  'zz- 

1.  From  the  general  language  of  the  law  defining  the  offence  of 
false  swearing. 

2.  From  the  usage  of  the  Treasury  Department. 

And  first,  as  to  the  language  of  the  act  under  which  this  prosecu- 
tion was  commenced.  The  act  is  general  in  its  language  against 
"any  person  who  shall  swear  falsely;"  but  it  gives  no  authority, 
either  general  or  special,  to  administer  an  oath.  This  power  must 
be  sought  in  other  acts  of  Congress,  or  in  a  judicial  office  to  which 
the  power  is  incident. 

The  federal  government  is  one  of  limited  and  specific  powers.  In 
the  discharge  of  its  functions,  except  in  certain  specified  cases,  its 
acts  are  as  distinct  from  those  of  a  state  government  as  if  they  were 
foreign  to  each  other.  The  officers  of  the  one  government,  as  such, 
can  do  no  official  acts  under  the  other:  the  sources  of  their  authority 
are  different,  as  well  as  their  duties  and  responsibilities. 

When  a  law  for  the  punishment  of  offences  is  passed  by  either  the 
federal  or  a  state  government,  it  can  only  operate  within  the  proper 
jurisdiction.  The  officers  of  the  federal  government  can  take  no 
cognisance  of  the  penal  laws  of  a  state ;  nor  can  the  judiciary  of  a 
state,  in  my  opinion,  carry  into  effect  the  criminal  laws  of  the  Union. 
If  this  could  be  done,  it  would  consolidate  the  jurisdictions  of  the 
respective  governments,  and  introduce  into  our  judicial  proceedings 
the  utmost  confusion.  It  is  not  in  the  power  of  Congress  to  transfer 
any  part  of  the  jurisdiction  which  the  Constitution  has  vested  in  the 
federal  government  If  this  can  be  done  by  Congress,  to  any  extent, 
it  may  be  done  without  limitation ;  and  in  this  way  the  powers 
•of  the  federal  government  might  be  lessened  or  utterly  r*orA 
destroyed.  L  26° 

A  federal  judicial  officer,  either  by  act  of  Congress,  or  as  an  inci- 
dent to  his  office,  has  the  power  to  administer  oaths.  This  power, 
however,  can  only  be  exercised  Within  the  jurisdiction  of  the  federal 
government,  and  in  cases  where  an  oath  is  required  or  sanctioned 
by  the  laws  of  that  government.  And  so  of  the  judicial  officers  of  a 
state.  If  either  officer  act  beyond  the  sphere  of  his  appropriate  juris- 
diction, his  act  is  a  nullity. 

In  this  view  of  the  case,  there  is  no  difference  in  principle  between 
administering  an  oath,  and  any  other  act  which  belongs  to  the  judi- 
cial character  of  the  officer. 

By  an  act  of  Congress,  depositions  may  be  taken  before  certain 
state  officers,  in  any  cause  pending  in  the  Court  of  the  United  States. 
Among  these  officers  a  justice  of  the  peace  is  not  named,  unless  he 
be  a  judge  of  a  County  Court :  and  it  has  been  often  decided  that  a 
deposition  taken  before  a  justice  of  the  peace,  who  is  not  a  member 
of  a  County  Court,  or  before  any  other  state  officer  than  those  named 
in  the  act,  cannot  be  read  in  evidence. 
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Under  the  state  jurisdiction,  the  justice  may  have  power  to  admi 
nister  oaths,  but  he  is  not  recognised  as  having  a  right  to  exercise 
this  power  under  the  act  of  Congress.    And  would  any  one  contend 
that  a  deposition  taken  before  a  justice,  under  such  circumstances, 
could  lay  the  foundation  of  a  prosecution  for  perjury? 

The  state  officers  named  in  the  act,  as  having  the  power  to  take 
depositions,  do  not  act,  in  taking  them,  under  their  general  power  to 
administer  oaths  as  state  officers,  but  under  the  special  authority  of 
the  act  of  Congress.  Any  other  persons  designated  by  their  official 
characters,  might  as  well  have  been  named  in  the  act  of  Congress, 
though  they  had  no  power  under  any  law  of  the  state,  to  administer 
oaths.  The  officers  named  in  the  act,  are  referred  to,  as  descriptive 
of  persons  who  may  exercise  the  authority  given,  and  for  no  other 
purpose. 

In  the  argument  of  this  case  for  the  prosecution,  a  great  number 
of  acts  of  Congress  were  read,  granting  pensions  and  for  other  pur- 
poses, in  which  state  officers  were  especially  authorized  to  administer 
*2611  oaths'  ^his  I  take  to  be  a  conclusive  *exposition  by  Con- 
J  gress  against  the  powers  of  state  officers  to  administer  oaths 
for  federal  purposes.  Would  a  special  authority  have  been  vested 
in  them  for  this  purpose,  if,  in  the  opinion  of  Congress,  they  pos- 
sessed a  general  authority  under  the  state  laws  ?  But  one  answer 
can  be  made  to  this  inquiry.  Congress  knew  well  that  state  officers 
could  exercise,  under  their  general  authority,  no  such  power,  and  it 
was  expressly  conferred  on  them  by  an  act  of  federal  legislation. 

If  this  power  to  administer  an  oath  by  a  judicial  officer  of  a  state, 
in  matters  of  a  civil  nature  which  relate  to  the  federal  jurisdiction, 
cannot  be  recognised  as  legal ;  much  less  should  it  be  sanctioned,  as 
laying  the  foundation  of  a  prosecution  for  perjury.  The  false  swear- 
ing with  which  the  defendant  stands  charged,  though  not  technically 
perjury,  is  punished  as  such. 

Under  a  general  law  of  a  state  which  defines  the  offence  and  pro- 
vides for  the  punishment  of  perjury,  would  a  false  oath  taken  before 
a  fedei^lmtiigial  officer  be  punishable  ?  Would  it  not  be  essentia), 
in  sucnacase,  to  show  that  the  person  administering  the  oath,  acted 
under  the  authority  of  the  state  ?  Could  the  state  tribunals  recog- 
nise any  other  authority  than  that  which  belongs  to  their  own  juris- 
diction ?  If  no  state  law  authorizes  an  oath  to  be  administered  by 
a  federal  officer,  can  he  administer  it  for  state  purposes  ?  Could  the 
acknowledgment  of  a  deed  or  other  instrument  be  made  before  a 
federal  judge,  under  a  general  statute  of  a  state  requiring  such 
instrument  to  be  acknowledged  before  a  judge  of  the  Court?  All 
these  questions  must  be  answered  in  the  negative. 

To  say  that  the  federal  officer  has  a  right  to  administer  oaths  by 
an  act  of  Congress,  or  as  an  incident  of  his  office,  does  not  remove 
the  objection.  Can  a  judge  of  the  Federal  Court  exercise  his  func- 
tions in  a  state  tribunal  ?  Such  a  pretension  would  be  too  absurd 
to  merit  serious  consideration.  And,  yet,  is  there  any  difference  in 
principle  between  a  federal  judicial  officer  discharging  his  function 
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in  a  state  tribunal,  and  administering  an  oath  for  state  purposes? 
Does  he  not,  in  both  cases,  exercise  the  functions  of  his  office  under 
the  jurisdiction  of  the  state. 

It  is  admitted  that  the  legisJature-of  a  state,  as  well  as  Congress,^ 
may  authorize  any  persons,  by  name,  or  by  their  official  designations  J 
to  administer  oaths  in  all  cases  required,  under  *the  laws  of  r*Q62 
their  respective  governments :  but  I  am  examining  the  case  *- 
of  the  defendant  where  no  statutory  power  to  administer  the  oath  is 
pretended  to  have  been  given  by  Congress. 

Any  official  act  of  a  federal  officer,  under  the  jurisdiction  of  a  state 
which  has  not  authorized  such  act  by  him,  is  extra-judicial,  and  in 
no  point  of  view  legal.  Nor  can  an  oath  administered  under  such 
circumstances,  however  false,  be  punishable  under  a  general  statute 
of  the  state  against  false  swearing.  The  act  of  administering  the 
oath,  being  done  without  authority,  is  void.  It  subjects  the  false 
swearer  to  no  greater  penalty  than  if  it  had  been  administered  by  a 
private  citizen,  without  any  pretence  of  power. 

The  law,  it  may  be  said,  denounces  the  punishment  for  false 
swearing  generally.  And  can  there  be  a  false  swearing,  within  the 
meaning  of  the  act,  before  a  person  who  has  no  authority  to  admi- 
nister an  oath  ? 

From  these  considerations  it  would  seem  that  no  punishment 
could  be  inflicted  by  a  state  tribunal,  under  an  act  against  false 
swearing,  where  the  oath  had  been  administered  by  a  federal  officer, 
whose  act  was  not  sanctioned  by  any  law  of  the  state. 

And  if  this  be  the  case  under  the  jurisdiction  of  a  state,  is  it  not 
equally  clear  that  the  same  principle  applies  to  the  federal  jurisdic- 
tion? If  a  state  tribunal  cannot  punish  for  false  swearing,  where 
the  oath  is  administered  by  a  federal  officer  without  any  sanction  by 
the  laws  of  the  state,  can  a  federal  tribunal  punish  for  false  swear- 
ing, where  the  oath  is  administered  by  a  state  officer  without  any 
sanction  by  the  laws  of  the  Union  ? 

The  act  of  Congress  against  false  swearing  is  general,  and  no 
reference  is  made  to  the  authority  under  which  the  oath  shall  be 
administered:  but  does  it  ritft' follow  as  a  consequence,  that  the  oath 
must  be  administered  under  the  same  jurisdiction  which  enacted  the 
law  ?  Did  Congress  intend  to  punish  an  offence  committed  before 
a  state  tribunal  ?  They  had  the  power  to  punish  false  swearing, 
before  any  individual  whom  they  authorized  to  administer  the  oath ; 
but  in  this  law  they  have  not  so  provided,  nor  in  any  other  law 
which  relates  to  the  case  under  consideration.  It  therefore  follows, 
in  this  view,  that  justice  Reed,  in  administering  the  oath  to  the 
•defendant,  acted  without  authority,  and  the  affiant  cannot  r#26Q 
be  subjected  to  the  penalty  for  false  swearing.  *- 

If  this  offence  may  be  perpetrated  before  a  state  officer,  because 
the  law  denouncing  it  is  general ;  on  the  same  ground,  may  not  a 
state  tribunal  inflict  the  penalties  of  this  law  ? 

But  it  is  insisted  that  under  the  rule  of  the  treasury  department 
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which  required  the  oath  to  substantiate  the  claim,  the  justice  was 
authorized  to  administer  the  oath. 

Can  this  position  be  sustained  ? 

It  has  been  shown  that  justice  Reed,  in  administering  the  oath, 
did  not  act  under  the  authority  of  the  state,  or  of  any  law  of  Con- 
gress ;  and  the  question  is  fairly  presented,  whether  the  Secretary 
of  the  Treasury  has  the  go^er  to  invest  any  individual  with  a  com- 
petent authority  to  administer  oaths,  in  matters  which  relate  to  the 
treasury  department. 

That  the  Secretary  of  the  Treasury,  who,  in  the  discharge  of  his 
duties,  is  required  to  investigate  and  decide  annually,  numerous  and 
various  claims  on  the  treasury,  may  require  certain  claims  to  be 
substantiated  by  oath,  is  not  controverted. 

But  this  admission  goes  no  length  in  sustaining  the  prosecution : 
for  it  does  not  follow,  if  the  Secretary  require  an  oath  in  proof  of 
a  claim,  that  he  can  invest  any  individual  with  the  power  to  ad- 
minister such  oath. 

In  the  first  place,  there  is  no  necessity  for  the  exercise  of  the 
power,  by  the  Secretary ;  because  there  are  officers  of  the  United 
States  who  are  duly  authorized  to  administer  oaths.  But  there  is 
^  no  power  in  any  executive  officer  to  clothe  any  individual  with  the 
Limportant  authority  of  administering  oaths.  It  is  a  power  which 
^belongs  to  the  legislative  department,  and  can  nowhere  else  be  ex- 
ercised. 

In  certain  cases  Courts  may  issue  commissions  to  take  depositions, 
and  these  give  authority  to  administer  oaths  in  the  cases  stated;  but 
this  is  done  under  the  express  sanction  of  law.  Can  the  Secretary 
himself  administer  an  oath  which  shall  lay  the  foundation  of  a  pro- 
secution for  perjury  ?  But  it  is  said  that  it  has  been  the  usage  of 
the  department  to  act  on  oaths  administered  by  state  officers.  That 
such  has  been  the  usage  I  can  entertain  no  doubt ;  but  there  is  no 
proof  before  this  Court,  nor  was  there  any  before  the  Circuit  Court, 

*2641  *****  8UC^  usa£e  ex^sts  *in  cases  where  Congress  have  given 
J   no  authority  to  administer  the  oath. 

But  suppose  the  usage  did  extend  to  cases  where  no  authority 
had  been  given  by  Congress  to  a  state  officer  to  administer  an  oath; 
could  usage  constitute  the  law  in  such  a  case.  The  usage  of  the 
department  may  not  only  fix  the  rule  of  decision,  but,  in  many 
cases,  the  ground  and  extent  of  a  claim  against  the  government. 
But  this  usage  cannot  extend  beyond  the  action  of  the  department 

The  Secretary  of  the  Treasury  requires  oaths  to  be  administered 
by  state  officers,  in  proof  of  certain  claims,  to  guard  the  public  in- 
terest; but  does  that  legalize  such  a  procedure?  It  may  prove 
salutary  for  the  purpose  intended ;  but  does  it  follow  that  the  oaths 
administered  by  any  one,  if  false,  are  within  the  act  of  Congress 
against  false  swearing  ?  This  act  is  a  highly  penj^gne.  A  con- 
viction under  it  destroys  the  character  OT  the  individual,  and  de- 
prives him  of  his  liberty.  Like  all  other  criminal  acts,  it  should 
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receive  a  strict  construction,  and  no  person  should  be  subjected  to 
its  penalties  who  has  not  clearly  violated  its  letter  and  spirit. 

In  one  sense  it  may  be  said,  that  the  defendant,  Bailey,  is  within 
the  law,  because  the  law  punishes  false  swearing;  and  he  has  sworn 
falsely  before  a  justice  of  the  peace.  But  the  question  recurs,  had 
this  justice  the  power  to  administer  the  oath  ?  If  he  had  not,  Bailey 
has  not  incurred  the  penalties  of  the  law. 

A  decision  from  8  East,  364,  has  been  read,  as  applicable  to  the 
case  now  under  consideration.  That  was  a  case  in  which  the  Court 
of  King's  Bench  decided  that  an  affidavit  taken  in  a  foreign  country 
was  sufficient,  under  the  practice  of  the  Court,  to  hold  a  defendant 
to  bail  But  Lord  Ellenborough  says,  that  "  in  none  of  these  cases 
can  the  party  making  a  false  affidavit  be  indicted,  specifically,  for 
the  crime  of  perjury  in  the  Courts  of  this  country;  but  in  all  of  them, 
as  far  as  the  party  is  punishable  at  all,  is  punishable  for  a  misde- 
meanor, in  procuring  the  Court  to  make  an  order  to  hold  to  bail,  by 
means,  and  upon  the  credit  of  a  false  and  fraudulent  voucher  of  a 
fact,  produced  and  published  by  him  for  that  purpose." 

It  appears,  from  this  opinion,  that  the  false  swearing  in  a  foreign 
affidavit  could  not  lay  the  foundation  of  a  criminal  *prose-  r*26<- 
cution ;  but  the  use  which  was  made  of  such  affidavit,  and  *- 
the  effect  produced  by  it — these  constitute  the  gist  of  the  prose- 
cution. 

A  false  affidavit,  to  hold  to  bail,  if  made  in  England,  and  before 
a  person  competent  to  administer  an  oath,  would  be  perjury.  But 
Lord  Ellenborough  says,  in  substance,  if  the  oath  be  administered 
in  a  foreign  country,  or  in  Ireland  or  Scotland,  though  false,  does 
not  subject  the  affiant  to  a  prosecution  for  perjury,  uor  for  any 
criminal  prosecution  founded  exclusively  upon  the  false  swearing. 

If,  by  the  practice  of  the  Court,  a  mere  statement  by  the  plaintiff 
were  sufficient  to  hold  to  bail,  and  such  statement  were  made 
falsely,  it  would  subject  the  plaintiff  to  punishment  by  the  common 
law ;  for,  in  the  language  of  the  judge,  "  procuring  the  Court  to 
make  an  order  to  hold  to  bail,  by  means  and  upon  the  credit  of  a 
false  and  fraudulent  voucher  of  a  fact  produced  and  published  by 
him  for  that  purpose." 

This  opinion,  it  appears  to  me,  does  not  conflict  with  the  view  I 
have  taken  of  this  case. 

But  it  is  insisted,  that  the  law  against  false  swearing  was  passed 
with  a  knowledge  by  Congress  of  the  usage  of  the  department  to 
require  oaths  before  state  officers ;  and  that  it  must  be  presumed, 
they  intended  to  sanction  such  usage.  Is  such  a  presumption  ad- 
missible in  a  crin4gaJLcase  ?  The  effect  of  the  law  must  be  limited 
in  its  penalties,  to  the  jurisdiction  under  which  it  was  enacted ;  and  it 
should  not  be  construed  to  embrace  cases  which  do  not  come  legiti- 
mately within  its  purview. 

A  Court,  in  giving  a  construction  to  a. highly  penal  law,  will  look 
at  its  letter  and  spirit,  and  cannot  extend  its  provisions  by  construc- 
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tion,  from  motives  of  policy  which  may  be  supposed  to  have  in- 
fluenced the  legislature. 

If  state  and  federal  officers,  as  such,  may  exercise  their  functions 
within  the  jurisdiction  of  either  government,  to  any  extent ;  I  see 
no  principle  by  which  their  powers  shall  be  limited.  Such  a  course 
would  blend  the  jurisdictions  of  the  federal  and  state  governments, 
and  be  likely  to  lead  to  the  most  serious  collisions. 

I  consider  this  question  as  one  of  great  importance,  and  differing, 
as  I  do,  from  the  opinion  of  the  Court,  I  have  felt  bound  to  give  the 
reasons  for  my  opinion. 

*266T  *This  cause  came  on  to  be  heard  on  the  transcript  of  the 
J  record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky ;  and  on  the  point  on  which  the  judges  of  the 
said  Circuit  Court  were  opposed  in  opinion,  and  which  was  certified 
to  this  Court  for  its  opinion,  agreeably  to  the  act  of  Congress  in 
such  case  made  and  provided;  and  was  argued  by  counsel :  on  con- 
sideration whereof,  it  is  ordered  and  adjudged  by  this  Court,  that  it 
be  certified  to  the  said  Circuit  Court,  as  the  opinion  of  this  Court, 
that  the  said  Josiah  Reed,  named  in  the  certificate  of  division,  being 
a  justice  of  the  peace  of  the  commonwealth  of  Kentucky,  authorized 
by  the  laws  of  that  state  to  administer  oaths,  had  authority  and  juris- 
diction to  administer  the  oath  and  take  the  affidavit  in  the  said  cer- 
tificate of  division  mentioned,  and  that  if  the  facts  stated  therein 
were  falsely  sworn  to,  the  case  is  within  the  act  of  Congress  of  the 
1st  day  of  March,  1823,  referred  to  in  the  same  certificate. 
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Kentucky.  Indictment  upon  the  act  of  Congress  of  March  3d,  1823,  for  the  punishment 
of  frauds  committed  against  the  government  of  the  United  States. 

After  the  whole  case  had  been  laid  before  the  Circuit  Court  by  the  United  States,  the  coun- 
sel for  the  prisoner  moved  the  Court  to  instruct  the  jury,  that  the  evidence  did  not  con- 
duce to  prove  the  offence  charged  under  the  acts  of  Congress ;  which  was  opposed  by  the 
United  States ;  and  on  this  question  the  judges  were  divided,  and  their  opinions  opposed. 
The  question  and  disagreement  were  stated,  and  ordered  to  be  certified  to  the  Supreme 
Court. 

The  language  of  the  sixth  section  of  the  act  to  amend  the  judicial  system  of  the  United 
States,  which  provides  for  the  removal  of  cases  from  the  Circuit  Court  to  the  Supreme 
Court,  when  the  judges  of  the  Circuit  Court  are  opposed  in  opinion ;  shows  conclu- 
sively that  Congress  intended  to  provide  for  a  division  of  opinion  on  single  points,  which 
frequently  occur  in  the  trial  of  a  cause ;  not  to  enable  a  Circuit  Court  to  transfer  an 
entire  cause  into  the  Supreme  Court,  before  a  final  judgment  A  construction  which 
would  authorize  such  transfer,  would  counteract  the  policy  which  forbids  writs  of  error 
or  appeals,  until  the  judgment  or  decree  be  final. 

The  certificate  of  the  judgea  leaves  no  doubt  that  the  whole  cause  was  submitted  to  the 
Circuit  Court  by  the  motion  of  the  counsel  of  the  prisoner.  It  has  been  repeatedly 
decided  that  the  whole  cause  cannot  be  adjourned  on  a  division  of  the  judges ;  and  this 
is  a  case  of  that  description* 

ON  a  certificate  of  division  of  opinion  of  the  judges  of  the  Circuit 
Court  of  the  United  States,  of  the  District  of  Kentucky. 

The  defendant  was  indicted  under  the  act  of  March  3d,  1823, 
entitled  "an  act  for  the  punishment  of  frauds  committed  on  the 
government  of  the  United  States." 

The  act  provides,  "  that  if  any  person  or  persons  shall  falsely 
make,  alter,  forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely 
made,  altered,  forged,  or  counterfeited,  or  willingly  aid  or  assist  in 
the  false  making,  altering,  forging,  or  counterfeiting  any  deed,  power 
of  attorney,  order,  certificate,  receipt,  or  other  writing,  for  the  pur- 
pose of  obtaining  or  receiving,  or  of  enabling  any  other  person  or 
persons,  either  directly  or  indirectly,  to  obtain  or  receive  from  the 
United  States,  or  of  any  of  their  officers  or  agents,  any  sum  or  sums 
of  money;  or  shall  alter  or  publish  as  true,  or  cause  to  be  altered  or 
published  as  true,  any  such  false,  forged,  altered,  or  counterfeited 
deed,  power  of  attorney,  order,  certificate,  receipt,  or  other  writing  as 
aforesaid,  with  *intent  to  defraud  the  United  States,  knowing  r*26fi 
.the  same  to  be  false,  altered,  forged,  or  counterfeited ;  or  shJl  ^ 
transmit  to,  or  present  at,  or  cause  or  procure  to  be  presented  at  any 
office  or  offices  of  the  government  of  the  United  States,  any  deed, 
power  of  attorney,  order,  or  certificate,  receipt,  or  other  writing,  in 
support  of,  or  in  relation  to  any  account  or  claim,  with  intent  to 
defraud  the  United  States,  knowing  the  same  to  be  false,  altered, 
forged,  or  counterfeited :  every  such  person  shall  be  decreed  and 
adjudged  guilty  of  felony." 

On  the  5th  of  July,  1832,  an  act  was  passed,  entitled  "an  act 
to  provide  for  liquidating  and  paying  certain  claims  of  the  state  of 
Virginia." 
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The  third  section  of  the  act  directs  and  requires  the  Secretary 
of  the  Treasury  to  adjust  and  settle  the  claims,  the  payment  of 
which  the  United  States  thus  assumes ;  and  among  them  certain 
claims  to  half-pay  of  the  officers  of  the  Virginia  line ;  and  to  pay 
the  same  out  of  the  treasury. 

The  defendant  and  his  brothers  presented  a  claim  under  this  act, 
asserting  themselves  to  be  the  representatives  of  John  Bailey,  de- 
ceased, a  captain  in  the  regiment  commanded  by  Colonel  Clark ;  and 
received  by  their  attorney,  under  powers  delegated  to  him,  a  large 
sum  of  money  from  the  United  States,  as  and  for  the  half-pay  of 
John  Bailey. 

The  paper  presented  at  the  treasury  in  support  of  the  claim,  was 
in  the  following  words  and  figures. 

"  The  commonwealth  of  Kentucky,  county  of  Bath,  to  wit : 
"  The  affidavit  of  John  Bailey,  one  of  the  executors  of  Captain 
John  Bailey,  deceased,  states  that  he  is  not  interested  in  said  estate ; 
that  Warren  Bailey,  Jun.,  and  James  C.  Bailey,  who  have  joined 
with  him  in  a  power' of  attorney,  to  the  honourable  Richard  M. 
Johnson,  to  draw  any  moneys  that  may  be  due  them,  from  the 
government  of  the  United  States,  are  the  residuary  legatees,  and 
solely  interested;   that  he  is  years  of  age,  and  the  son 

of  said  John  Bailey,  deceased,  who,  from  his  earliest  recollection, 
was  reputed  a  captain  in  the  revolutionary  army,  and  in  the  Illinois 
regiment ;  that  he  has  seen  his  father's  commission,  and  thinks  there 
were  two ;  of  that  fact  he  will  not  be  certain,  but  it  is  his  strongest 
impression,  and  is  perfectly  confident  that  the  commissions,  if  two, 
*2691  ^  *were  signed  by  Thomas  Jefferson  ;  that  his  father's  pa- 
•J  pers  fell  into  his  hands,  as  executor,  and  he  has  made  many 
fruitless  searches  for  them,  and  can  in  no  wise  account  for  their  loss, 
unless  they  were  given  to  General  Thomas  Fletcher,  deceased,  while 
a  member  of  Congress,  to  see  if  he  could  get  any  thing,  as  affiant 
knows  that  his  father  applied  to  said  Fletcher  to  do  something  for 
him,  and  understood  afterwards,  the  law  had  made  no  provision  for 
cases  situated  like  said  John  Bailey's.  As  witness  my  hand  and  seal, 
this        day  of  November,  1832.  "John  Bailey,  [seal.] 

"  State  of  Kentucky,  Bath  county,  to  wit: 

u  The  foregoing  affidavit  was  signed  and  sworn  to,  before  me,  by 
John  Bailey,  Jun.,  and  I  further  certify  that  said  John  Bailey,  Jun., 
is  a  man  of  truth  and  respectability,  and  to  be  strictly  relied  on 
when  on  oath. 

u  Given  under  my  hand  and  seal,  as  a  justice  of  the  peace  for 
Bath  county,  and  commonwealth  aforesaid,  this  25th  day  of  No- 
vember, 1832.  "  J.  Reed,  J.  P.  B.  C,  [seal.] 

"  State  of  Kentucky,  Bath  county,  to  wit : 
"  I,  William  M.  Suddeth,  clerk  of  the  Bath  County  Court,  do  cer- 
tify that  the  aforesaid  J6siah  Reed,  whose  name  is  subscribed  to  the 
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foregoing  certificate,  is  a  justice  of  the  peace  in  and  for  the  county 
aforesaid,  duly  commissioned  and  sworn,  and  the  handwriting  is 
genuine  and  well  known  to  the  aforesaid  William  M.  Suddeth ,  as 
witness  my  hand  and  seal  of  office  this  26th  November,  1832. 

"  W.  M.  Suddeth,  [seal.]" 

The  indictment  which  set  forth  this  writing,  contained  four 
counts,  charging  respectively  the  false  making  of  the  said  writing, 
purporting  to  be  an  affidavit,  and  feloniously  causing  the  jurat  of 
the  justice  of  the  peace  to  be  annexed  to  it — the  uttering  as  true 
the  whole  paper — the  causing  it  to  be  transmitted  to  the  treasury 
department— and  causing  it  to  be  presented  at  the  department  in 
support  of  the  claim. 

In  the  record  the  following  case  was  stated,  and  the  division 
*of  the  judges  of  the  Court  on  the  same,  in  the  Circuit  r*07A 
Court  L^70 

The  attorney  of  the  United  States  read  in  evidence  to  the  jury 
the  paper  set  out  in  the  indictment,  purporting  to  be  the  affidavit 
of  the  prisoner  and  the  certificates  of  Josiah  Reed  and  William 
Suddeth  thereto  attached,  and  proved  that  the  signature  of  John 
Bailey,  to  the  writing  purporting  to  be  his  affidavit,  was  in  the 
handwriting  of  him,  the  prisoner;  that  the  signature  to  the  certifi- 
cate of  Josiah  Reed  was  in  his  handwriting,  and  that  he  was  a 
justice  of  the  peace  of  Kentucky,  for  the  county  of  Bath,  at  the  date 
thereof;  that  the  certificate  of  William  Suddeth  was  made  and  signed 
by  him,  and  that  he  was  clerk  of  the  County  Court  of  Bath,  as  he 
certifies,  and  then  gave  satisfactory  evidence  that  John  Bailey,  the 
father  and  testator  of  the  prisoner,  was  not  the  John  Bailey  who  was 
a  captain  in  the  Illinois  regiment,  as  represented,  and  gave  evidence 
conducing  to  prove  that  the  prisoner  had  signed  the  paper  purport- 
ing to  be  his  affidavit,  and  aided  in  procuring  the  said  Reed  to 
sign  his  certificate  without  he,  the  prisoner,  ever  having  been 
sworn  by  the  said  Reed ;  that  said  Bailey  fraudulently  signed  the 
said  paper,  and  aided  in  procuring  the  certificate  of  Reed,  and 
caused  the  said  paper  to  be  transmitted  and  presented  at  the  treasury 
department  of  the  United  States,  and  there  used  in  support  of  the 
claim,  fraudulently  made  by  the  prisoner,  as  executor  of  his  father, 
for  the  half-pay  due  to  John  Bailey,  as  a  captain  in  the  Illinois  regi- 
ment under  the  act  of  Congress  of  the  5th  of  July,  1832 ;  that  on 
this  paper  presented  and  received  at  the  treasury,  as  the  affidavit  of 
the  prisoner,  and  other  documents,  the  claim  was  allowed,  and  the 
money  paid  to  the  attorney  of  the  prisoner,  and  a  part  thereof  paid 
over  to  him ;  this  being  all  the  evidence  given  on  the  part  of  the 
prosecution,  the  counsel  for  the  prisoner  moved  the  Court  to  instruct 
the  jury  that  the  evidence  did  not  conduce  to  establish  the  offence 
denounced  by  the  first  section  of  the  act  of  Congress  of  the  3d  of 
March,  1823,  entitled  "an  act  for  the  punishment  of  frauds  com- 
mitted on  the  government  of  the  United  States,"  nor  any  other  act 
of  Congress  under  which  the  indictment  was  framed,  which  motion 
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the  attorney  of  the  United  States  opposed,  and  on  this  question  the 
judges  were  divided,  and  their  opinions  opposed.  Whereupon,  on 
*2711  mot*on  *°f  ^e  attorney  °f  ^e  United  States,  the  said  ques- 
J  tion  and  agreement  are  stated  and  ordered  to  be  certified  to 
the  Supreme  Court. 

The  case  was  argued  by  the  Attorney-General,  and  Mr.  Lough- 
borough, for  the  United  States;  no  counsel  appeared  for  the  de- 
fendant. 

For  the  United  States,  it  was  contended : 

1.  That  the  writing  set  forth  in  the  indictment  is  within  the  act 
of  Congress  of  1823,  for  the  punishment  of  frauds.     3  Inst.  169, 171 ; 

2  East's  Crown  Law,  920 ;  The  King  v.  Lyon,  1  Russ.  &  Ry.  255; 
Dyer,  302. 

2.  That  the  evidence  shows  a  fraud  committed  on  the  govern- 
ment by  the  prisoner. 

3.  That  the  act  of  1823  is  not  against  forgeries  only,  but  is  an  act 
for  the  punishment  of  frauds.  It  should  be  construed  so  as  to 
effectuate  the  intention  of  the  legislature,  as  expressed,  not  only  in 
the  title  of  the  act,  but  by  its  words,  taken  in  their  ordinary  sense ; 
and  cases  should  not  be  excluded  which,  thus  construed,  the  act  em- 
braces. United  States  v.  Wiltberger,  5  Wheat.  95,  4  Cond.  Rep. 
593;  1  Black.  Com.  59,  60.  89. 

4.  That  the  first  count  in  the  indictment  is  sustained,  the  writing 
having  been  "  falsely  made,"  in  the  sense  in  which  these  words  in 
the  act  should  be  taken.     3  Inst,  169 ;  Taverner's  Case,  Dyer,  322; 

3  Leon.  108  ;  Moore,  655;  1  Hawk.  ch.  70  ;  2  East,  920;  13  Viner, 
464 ;  The  King  v.  Maddox,  2  Russ.  on  Crimes,  458. 

5.  That  the  subsequent  counts,  founded  upon  the  use  of  the  paper, 
were  sustained  by  the  proof;  and  the  writing  which  the  prisoner 
fraudulently  uttered,  and  caused  to  be  transmitted  and  presented  at 
the  treasury,  was  such  a  false  writing  and  certificate,  as  is  meant  by 
the  act  of  Congress.  Ellsworth's  Case,  2  East's  Crown  Law,  986. 
988;  2  Russ.  on  Crimes,  1513. 

6.  That  the  construction  of  the  act  contended  for,  will  create  no 
new  offence,  the  acts  shown  against  the  prisoner  amounting  to  an 
offence  at  common  law,  which  would  be  punishable  in  the  Circuit 
Court,  if  it  had  a  common  law  criminal  jurisdiction.  2  Russ.  on 
»2721   Crimes,  1361.  1366.  1373;  4  East's  Rep.  171;  2  •Chitty's 

J  Black.  158,  note ;  1  Hawk,  323 ;  Strange,  1 144 ;  7.  Mod.  379. 

7.  That  if  the  act  of  1823  be  regarded  as  an  act  against  forging 
and  counterfeiting  only,  still  an  offence  is  shown  against  the  prisoner, 
because, 

1st.  A  writing  may  be  falsely  made,  i.  e.  forged,  in  the  party's 
own  name.  1  Hawk.  ch.  70;  Lewis's  Case,  Foster,  117;  Case  of 
Parks  and  Brown,  2  East,  963 ;  6  Cowen,  72. 

2d.  The  writing,  though  in  the  prisoner's  own  name,  was  made 
as  in  a  character  which  he  did  not  bear,  and  without  the  assumption 
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of  which  the  fraud  could  not  have  been  perpetrated.    Cases  supra ; 
1  Leach,  110. 

3d.  The  writing  purports  to  be,  and  was  used  as,  an  affidavit  or 
writing  sworn  to,  not  being  so  in  fact.  The  credit  which  was  given 
to  it,  was  that  which  was  due  to  a  sworn  paper  only ;  a  paper  not 
sworn  to  being,  in  the  particular  case,  unavailing  as  an  instrument 
of  fraud.  There  was,  therefore,  given  to  the  writing  the  false  ap- 
pearance of  that,  without  which,  it  could  not  have  imposed  upon 
the  Secretary  of  the  Treasury.  Wherefore,  it  is  a  counterfeit. 
United  States  v.  Turner,  7  Peters,  132. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court 

This  is  a  case  certified  to  this  Court  from  the  Circuit  Court  of  the 
United  States,  for  the  seventh  circuit  and  district  of  Kentucky,  on 
which  the  judges  of  that  Court  were  divided  in  opinion. 

An  indictment  had  been  found  against  John  Bailey  upon  the  act 
of  March  3d,  1823,  for  the  punishment  of  frauds  committed  against 
the  United  States. 

After  the  attorney  for  the  prosecution  had  laid  his  whole  case  be* 
fore  the  Court  and  jury,  the  counsel  for  the  prisoner  moved  the 
Court  to  instruct  the  jury,  that  the  evidence  did  not  conduce  to  esta- 
blish the  offence  denounced  by  the  first  section  of  the  act  of  Con- 
gress of  the  3d  of  March,  1823,  entitled  "an  act  for  the  punishment 
of  frauds  committed  on  the  government  of  the  United  States,"  nor 
any  other  act  of  Congress  under  which  the  indictment  was  framed ; 
which  motion,  the  attorney  for  the  United  States  opposed,  and  on 
this  question  the  judges  were  divided  and  their  opinions  opposed. 
Whereupon,  *on  motion  of  the  attorney  for  the  United  States,  r*27q 
the  said  question  and  disagreement  were  stated  and  ordered  *• 
to  be  certified  to  the  Supreme  Court. 

The  sixth  section  of  the  act  "  to  amend  the  judicial  system  of  the 
United  States,"  enacts,  "  that  whenever  any  question  shall  occur 
before  a  Circuit  Court,  upon  which  the  opinions  of  the  judges  shall 
be  opposed,  the  point  upon  which  the  disagreement  shall  happen, 
shall,  during  the  same  term,  upon  the  request  of  either  party  or  their 
counsel,  be  stated  under  the  direction  of  the  judges,  and  certified 
under  the  seal  of  the  Court  to  the  Supreme  Court,  at  their  next 
session,  to  be  held  thereafter ;  and  shall  by  the  said  Court  be  finally 
decided."  The  act  also  contains  a  provision,  that,  "  nothing  herein 
contained  shall  prevent  the  cause  from  proceeding ;  if,  in  the  opinion 
of  the  Court,  farther  proceedings  can  be  had  without  prejudice  to 
the  merits."     2  Story,  856. 

The  language  of  the  section  shows,  we  think,  conclusively,  that 
Congress  intended  to  provide  for  a  division  of  opinion  on  single 
points,  which  frequently  occur  in  the  trial  of  a  cause ;  not  to  enable 
a  Circuit  Court  to  transfer  an  entire  cause  into  this  Court,  before  a 
final  judgment.  A  construction  which  would  authorize  such  transfer, 
would  counteract  the  policy  which  forbids  writs  of  error  or  appeal 
until  the  judgment  or  decree  be  final.    If  an  interlocutory  judgment 
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or  decree  could  be  brought  into  this  Court,  the  same  case  might 
again  be  brought  up  after  a  final  decision ;  and  all  the  delays  and 
expense  incident  to  a  repeated  revision  of  the  same  cause,  be  in- 
curred. So  if  the  whole  cause,  instead  of  an  insulated  point,  could 
be  adjourned,  the  judgment  or  decree  which  would  be  finally  given 
by  the  Circuit  Court,  might  be  brought  up  by  writ  of  error  or  ap- 
peal, and  the  whole  subject  be  re-examined.  Congress  did  not 
intend  to  expose  suitors  to  this  inconvenience ;  and  the  language  of 
the  provision  does  not,  we  think,  admit  of  this  construction.  A  di- 
vision on  a  point,  in  the  progress  of  a  cause,  on  which  the  judges 
may  be  divided  in  opinion ;  not  the  whole  cause ;  is  to  be  certified 
to  this  Court. 

The  certificate  of  the  judges  leaves  no  doubt  that  the  whole  cause 
was  submitted  to  the  Circuit  Court,  by  the  motion  of  the  counsel  for 
the  prisoner.  The  whole  testimony  in  support  of  the  prosecution 
*274l  ka(*  beeti  submitted  to  the  Court,  and  *upon  this  whole  testi- 
J  mony,  the  counsel  for  the  prisoner  moved  the  Court  to  instruct 
the  jury,  that  the  evidence  did  not  conduce  to  establish  the  offence 
denounced  by  any  act  of  Congress,  under  which  the  indictment  was 
framed.  This  instruction  necessarily  embraced  the  whole  cause. 
Had  it  been  given,  the  prisoner  must  have  been  acquitted.  Had  the 
Court  declared  that  the  testimony  did  support  the  indictment,  the 
whole  law  of  the  case  would  have  been  decided  against  the  prisoner; 
and  the  jury  must  have  convicted  him,  or  have  disregarded  the  in- 
struction of  the  Court. 

It  has  been  repeatedly  decided,  that  the  whole  cause  cannot  be 
adjourned  on  a  division  of  the  judges;  and  as  this  is,  we  think,  a 
case  of  that  description,  we  cannot  decide  it  in  its  present  form. 
The  case  is  remanded  to  the  Circuit  Court ;  this  Court  not  having 
jurisdiction  over  the  question  as  stated. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States,  for  the  District  of  Ken- 
tucky, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
the  opinion  of  this  Court,  that  the  whole  case  has  been  certified  to 
this  Court;  and  as  it  has  been  repeatedly  decided  by  this  Court,  that 
the  whole  case  cannot  be  adjourned  on  a  division  of  the  judges,  the 
Court  cannot  decide  this  case  in  its  present  form.  Whereupon,  it  is 
ordered  and  adjudged  by  this  Court,  that  this  case  be,  and  the  same 
is  hereby,  remanded  to  the  said  Circuit  Court  for  further  proceedings 
to  be  had  therein  according  to  law  and  justice,  this  Court  not  having 
jurisdiction  over  the  question  as  stated. 
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*  James  Boyce's  Executors,  Appellants,  t>.  Felix  Grundy. 

On  the  hearing  of  the  case  of  Boyce's  Executors  v.  Grundy,  at  January  tend,  1830,  on  an 
appeal  from  the  decree  of  the  Circuit  Court  of  West  Tennessee,  3  Peters,  210,  the  decree 
of  the  Circuit  Court  was  affirmed ;  by  which,  after  decreeing  a  rescision  of  a  contract  made 
between  Felix  Grundy  and  James  Boyce,  the  intestate,  for  the  purchase,  by  the  former, 
from  the  latter,  of  a  tract  of  land  lying  in  the  State  of  Mississippi;  the  Court, 'also,  de- 
creed, that  Robert  Boyce,  the  administrator  of  James  Boyce,  of  the  goods,  <fcc,  of 'James 
Boyce,  deceased,  do  pay  the  sum  of  two  thousand  and  sixty-five  dollars  and  twenty-one 
cents,  to  be  levied  on  the  goods  of  the  said  James  Boyce,  in  his  hands,  to  be  administered: 
and  execution  issue  therefor  as  at  law.  In  this  decree,  nothing  was  said  as  to  any  allow- 
ance of  damages  or  interest  A  mandate  was  issued  in  the  usual  form,  to  the  Circuit 
Court,  to  carry  the  same  into  effect.  On  filing  the  mandate  in  the  Circuit  Court,  in  1 830, 
the  cause  was  referred  to  the  clerk,  as  master,  to  take  an  account  of  the  assets  of  James 
Boyce  in  the  hands  of  the  administrator;  who  reported  that  no  assets  appeared  in  the 
hands  of  the  administrator,  but  that  Robert  Boyce  had,  under  an  agreement  with  the  ap- 
pellee, received  for  rents  of  the  land  in  Mississippi,  before  the  1st  of  January,  1824,  two 
thousand  one  hundred  dollars,  which,  with  interest  thereon,  one  thousand  one  hundred 
and  twenty  dollars,  to  the  1st  of  September,  1830,  would  amount  to  three  thousand  two 
hundred  and  twenty  dollars :  and,  that  the  land  in  Mississippi  was  devised  by  James 
Boyce,  the  intestate,  to  his  son  Robert  Boyce.  The  report  was  confirmed,  except  as  to  the 
one  thousand  one  hundred  and  twenty  dollars  interest.  The  Circuit  Court  decreed  that 
the  plaintiff  recover  of  Robert  Boyce,  two  thousand  one  hundred  dollars,  with  interest 
from  the  decree;  to  be  levied  of  his  proper  goods  and  chattels:  and  for  the  balance  due 
the  plaintiff)  four  hundred  and  ninety-six  dollars  and  forty-six  cents,  with  interest,  in  case 
the  same  was  not  paid  by  him,  the  plaintiff  had,  for  the  whole  amount  of  the  decree,  a 
lien  on  the  lands  in  the  state  of  Mississippi ;  and  that  the  same  should  be  sold  to  satisfy 
the  same,  by  the  clerk  of  the  Court,  acting  as  a  commissioner. 

Held,  that  if  the  sum  of  two  thousand  one  hundred  dollars,  the  rents  of  the  lands  in  Missis- 
sippi, came  into  the  hands  of  Robert  Boyce,  as  assets  of  the  estate  of  James  Boyce,  no 
decree  could  be  bad  against  him  in  his  individual  capacity,  in  this  case.  The  rents,  under 
the  agreement,  upon  the  rescision  of  the  contract  for  the  sale  of  the  land,  became  virtually 
the  money  of  James  Boyce,  the  intestate,  and  were  assets  in  the  hands  of  his  adminis- 
trator. The  decree  should  have  been  rendered  against  the  defendant  in  the  Circuit  Court, 
as  administrator,  and  not  individually.  Also,  Held,  that  no  lien  upon  the  land  in  Missis- 
sippi exists,  under  the  decree  of  the  Circuit  Court  of  Tennessee,  and  that  Court  had  no 
jurisdiction  to  decree  a  sale  to  be  made  of  land  lying  in  another  state.  Also,  Held,  that 
the  decree  is  erroneous,  in  allowing  interest  on  the  original  sum  decreed  in  the  Circuit 
Court,  viz.  two  thousand  And  sixty-five  dollars  and  twenty-one  cents,  in  1826,  (understood 
to  be  the  sum  of  four  hundred  and  ninety-six  dollars  and  forty-six  cents,)  to  the  affirmance 
of  that  decree  in  the  Supreme  Court  in  1830. 

It  is  solely  for  the  decision  of  the  Supreme  Court,  whether  any  damages,  or  interest,  (as  a 
part  thereof,)  are  to  be  allowed  or  not  in  cases  of  affirmance.    *If,  upon  affirm- 
ance, no  allowance  of  interest  or  damages  is  made,  it  is  equivalent  to  a  denial   [*276 
of  any  interest  or  damages. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  West  Tennessee. 

At  January  term,  1830,  this  case  was  before  the  Court  on  an  appeal 
by  the  same  appellants,  and  a  decree  was  rendered  in  favour  of  the 
appellee.     3  Peters,  210. 

The  appellee  in  that  case,  had  filed  in  the  Circuit  Court  a  bill  for 
the  rescision  of  a  contract  entered  into  by  him  with  the  appellant's 
testator,  James  Boyce,  for  the  purchase  of  a  quantity  of  land  in  the 
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state  of  Mississippi ;  and  upon  which  contract  the  two  first  instal 
ments,  payable  by  the  same,  being  due,  and  unpaid,  a  suit  had  been 
instituted,  and  a  judgment  for  the  amount  obtained.     The  bill  also 
prayed  an  injunction  against  the  judgment. 

The  Circuit  Court  decreed  that  the  contract  should  be  rescinded, 
and  ordered  a  perpetual  injunction  of  proceedings  on  the  judgment : 
and  the  following  mandate  was  issued  from  this  Court,  on  the  af- 
firmance of  the  decree  of  the  Circuit  Court. 

"  The  President  of  the  United  States  of  America,  to  the  Honoura- 
ble the' Judges  of  the  Circuit  Court  of  the  United  States  for  the  District 
of  West  Tennessee,  greeting : 

"Whereas,  lately,  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  West  Tennessee,  before  you,  or  some  of  you,  in  a  cause 
wherein  Felix  Grundy  was  complainant,  and  Robert  Boyce  and 
Richard  Bqyce,  executors  of  James  Boyce,  deceased,  were  defend- 
ants in  chancery,  the  decree  of  the  said  Circuit  Court  was  in  the  fol- 
lowing words,  viz.  « His  honour  does  order,  adjudge,  and  decree,  that 
said  contract  or  agreement  between  James  Boyce,  now  deceased,  and 
complainant,  be  in  all  things  rescinded  and  annulled ;  and  because 
it  appears  from  the  evidence  that  complainant  has  never  received 
any  part  of  the  rents  for  the  plantation,  but  that  an  arrangement 
between  him  and  Robert  Boyce,  authorized  him  (R.  Boyce)  to  sue 
Reed,  the  complainant's  tenant,  in  complainant's  name,  for  Boyce's 
benefit,  for  the  rents  of  1819,  1820,  1821,  1822,  and  1823,  that  he 
did  so  and  recovered  therefor,  and  got  the  same,  and  that  complain- 
ant did,  by  his  agent,  Harry  L.  Douglas,  Esq.,  notify  defendants  to 
*2771  ta^e  Possess*on  of  said  land  and  *plantation,as  he  would  not 
J  retain  the  same  on  account  of  the  fraud  aforesaid;  it  also 
appearing,  from  the  records  of  this  Court,  that  this  bill  was  filed  on 
the  day  of  ,  1823 ;  that  at  the  June  term  of  this  Court, 

1824,  complainant  was  ready  and  pressed  for  a  trial,  and  that  the 
defendants  were  not  ready  for  trial,  at  that  or  any  subsequent  term, 
but  continued  the  same  on  their  affidavit ;  and  it  appearing  to  the 
Court  that  complainant  did  pay  said  James  Boyce  the  sum  of  one 
thousand  two  hundred  and  fifty  dollars,  on  the  5th  day  of  July,  1818, 
and  on  that  day  executed  to  him  his  note  for  seven  hundred  and 
fifty  dollars,  in  part  payment  for  said  land,  and  that  James  Boyce 
had  a  counterpart  of  the  agreement : 

"  '  It  is  further  ordered,  adjudged,  and  decreed,  that  defendant 
Robert,  administrator  of  the  goods,  &c.  of  James  Boyce,  deceased, 
do  pay  to  complainant  the  said  sum  of  one  thousand  two  hundred 
and  fifty  dollars,  with  legal  interest  thereon,  at  the  fate  of  eight  per 
centum  per  annum;  which  appears  to  be  the  legal  rate  of  interest 
in  said  Mississippi  state ;  from  the  said  5th  day  of  July,  181fc,  until 
this  day,  making  the  sum  of  two  thousand  and  sixty-five  dollars  and 
twenty-eight  cents,  to  be  levied  of  the  goods,  &c,  of  said  James,  in 
his  hands  to  be  administered,  and  execution  issued  therefor  as  at  law; 
and  that  defendants  dp  surrender  to  the  clerk  and  master  of  this 
Court,  said  note  for  seven  hundred  and  fifty  dollars,  and  said  coun- 
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terpart,  within  three  calendar  months  after  final  decree  in  this  cause, 
which,  together  with  the  agreement  exhibited  in  the  bill,  shall  be  by 
him  cancelled,  and  that  defendant  be  perpetually  enjoined  from 
executing  said  judgment  on  the  law  side  of  this  Court.  It  is  further 
decreed  that  defendants  pay  the  costs  of  this  suit,  and  the  costs  of 
said  suit  at  law,  and  that  execution  issue  therefor  as  at  law :' — as  by 
the  inspection  of  the  transcript  of  the  record  of  the  said  Circuit  Court, 
which  was  brought  into  the  Supreme  Court  of  the  United  States  by 
virtue  of  an  appeal,  agreeably  to  the  act  of  Congress  in  such  case 
made  and  provided,  fully  and  at  large  appears. 

"And  whereas,  in  the  present  term  of  January,  in  the  year  of  our 
Lord  1830,  the  said  cause  came  on  to  be  heard  before  the  said 
Supreme  Court,  on  the  said  transcript  of  the  record,  and  was  argued 
by  counsel ;  on  consideration  whereof,  it  is  ordered  and  decreed  by 
the  Court,  that  the  decree  of  the  said  Circuit  *Court  in  this  r»o78 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs.  Fe-  L 
bruary  2,  1830  : 

"  You  therefore  are  hereby  commanded,  that  such  execution  and 
proceedings  be  had  in  said  cause,  as  according  to  right  and  justice, 
and  the  laws  of  the  United  States,  ought  to  be  had,  the  said  appeal 
notwithstanding." 

In  the  Circuit  Court,  the  proceedings  on  the  mandate  were  the 
following. 

"  September  13th,  1830.  This  cause  came  on  this  day,  and  on  a 
former  day  of  this  term,  to  be  heard  before  the  Honourable  John 
M'Lean  and  John  M'Nairy,  judges,  in  presence  of  counsel  on  both 
sides,  upon  the  mandamus  from  the  Supreme  Court,  affirming  the 
decree  formerly  rendered  in  this  Court ;  and  in  obedience  to  said 
mandate  it  is  ordered,  adjudged,  and  decreed  that  the  defendants  pay 
the  costs  of  the  Supreme  Court  of  the  United  States,  and  the  costs 
of  appeal,  to  be  taxed  by  the  clerk  and  master ;  and  upon  motion 
and  petition  of  complainant,  the  cause  is  set  down  for  further  direc- 
tions ;  and  it  is  ordered  that  the  clerk  and  master  take  an  account  of 
the  assets  of  James  Boyce,  deceased,  in  the  hands  of  the  defendant, 
Robert  Boyce,  to  be  administered,  and  make  report,  during  this  term, 
until  the  coming  of  which  report  other  matters  are  reserved. 

"And  at  the  same  term,  to  wit,  1830.  'This  cause  came  on  for 
further  directions,  this  28th  of  September,  1830 ;  and  upon  the  ex- 
ceptions filed  by  the  counsel  for  defendants  to  the  report  of  the  clerk 
and  master,  which  report  was  made  in  pursuance  of  a  decree  ren- 
dered at  a  former  day  of  this  term,  and  is  in  the  words  and  figures 
following,  to  wit : 

"  '  In  obedience  to  the  interlocutory  order  made  in  this  cause  at 
the  present  term,  the  clerk  and  master  reports,  that  it  does  not  appear 
that  any  personal  assets  of  James  Boyce,  deceased,  came  to  the  hands 
of  said  defendants  as  his  executors ;  but  it  does  appear,  from  the 
agreement  between  complainant  and  Robert  Boyce,  admitted  to  have 
been  dated  the  23d  of  May,  1823,  and  from  the  depositions  of  Thomas 
B.  Reed,  Isaac  Caldwell,  and  James  E.  Gillespie,  that  Robert  Boyce 
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has  received  for  rents,  previous  to  the  1st  day  of  January,  1824,  the 
sum  of  two  thousand  one  hundred  dollars.  That  interest  on  this 
sum,  from  the  1st  day  of  January,  1824,  till  the  1st  of  September, 
1830,  (at  the  rate  of  eight  per  centum  per  annum,  the  transaction 
*2791  having  taken  *place  in  the  state  of  Mississippi,  where,  by  the 
J  pleadings  in  this  cause,  that  is  admitted  to  be  the  legal  rate 
of  interest,)  will  amount  to  one  thousand  one  hundred  and  twenty 
dollars ;  amounting  in  all  to  three  thousand  two  hundred  and  twenty 
dollars.  The  above  depositions  of  Reed,  Gillespie,  and  Caldwell, 
and  said  agreement  are  herewith  produced  as  a  part  of  this  report 
It  appears  from  the  answers  of  defendants,  that  the  land  in  contro- 
versy was  devised  by  James  Boyce,  deceased,  to  one  Richard  Boyce, 
one  of  the  defendants  in  this  cause.  All  of  which  is  respectfully 
submitted. 

" '  And  exceptions  to  said  report  being  argued  by  counsel,  and 
fully  understood  by  the  Court  here ;  it  is  ordered,  adjudged,  and  de- 
creed, that  the  exceptions  to  said  report  be  overruled,  and  that  the 
report  be  confirmed,  except  so  far  as  relates  to  the  interest  on  the 
sum  of  two  thousand  one  hundred  dollars.  It  is  further  ordered, 
adjudged,  and  decreed,  that  the  complainant  recover  of  Robert 
Boyce  the  said  sum  of  two  thousand  one  hundred  dollars,  with  in- 
terest from  this  day,  to  be  levied  of  his  own  proper  goods  and  chat- 
tels, lands  and  tenements ;  and  that  for  the  balance  due  the  com- 
plainant, amounting  to  four  hundred  and  ninety-six  dollars  and 
forty-six  cents,  with  interest  from  this  time,  and  also  the  aforemen- 
tioned sum  of  two  thousand  one  hundred  dollars,  in  case  the  same 
is  not  paid  by  the  said  Robert  Boyce,  on  or  before  the  first  Monday 
in  March  next,  and  the  costs  of  this  suit,  that  the  complainant  has 
a  lien  on  the  tract  of  land  in  the  state  of  Mississippi,  in  the  plead- 
ings mentioned ;  and  is  entitled  to  have  the  same  sold  to  satisfy  the 
above  mentioned  sums  of  money.  It  is  further  ordered,  adjudged, 
and  decreed,  that  in  case  the  said  sums  of  money  and  costs  of  suit, 
or  any  part  thereof,  be  unpaid  on  the  1st  day  of  March  next,  that 
in  that  case,  the  said  tract  of  land  and  appurtenances  be  exposed 
for  sale  at  Natchez,  in  the  state  of  Mississippi,  by  commissioners  to 
be  appointed  by  the  clerk  and  master  of  this  Court,  on  such  credit 
as  he  may  direct,  forty  days'  notice  of  the  time  and  place  of  sale 
being  given  in  some  public  newspaper  printed  in  Natchez.  And  it 
is  further  ordered,  adjudged,  and  decreed,  in  case  of  said  sale,  that 
the  defendants,  Robert  Boyce,  as  executor  and  administrator  with 
the  will  annexed,  and  Richard  Boyce,  join  in  a  deed  or  deeds  to  the 
purchaser  or  purchasers,  under  the  direction  of  the  clerk  and  master 
of  this  Court ;  and  it  is  further  ordered,  that  the  clerk  and  master 
of  this  Court  make  report  of  his  proceedings  to  the  next  term  of 
this  Court.* 

*280l       *  "  ^e  excePti°ns  fi'e<*  to  the  report  of  the  clerk  and 
■*  master,  are  in  the  words  following,  to  wit : 

" i  Defendants,  by  their  counsel,  except  in  manner  following  to 
the  report  of  the  clerk  and  master  of  this  Court  in  this  cause. 
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u '  1.  It  is  not  the  fact,  as  stated  by  the  said  clerk  and  master,  that 
the  agreement  between  R.  Boyce  and  F.  Grundy,  of  date  the  23d 
of  May,  1823,  admits,  either  on  its  face  or  by  implication,  that  the 
said  Robert  Boyce  had  then,  or  has  now,  assets  in  his  hands  as  ex- 
ecutor of  the  last  will  and  testament  of  James  Boyce,  deceased. 

" '  2.  Defendants  except  to  said  report,  if  by  it  it  is  intended  to 
render  Robert  Boyce  liable,  as  executor  of  James,  on  the  ground 
that  he  had  assets  in  May,  1823 ;  because  the  same  may  have  been 
long  since  paid  away  in  discharge  of  debts  due  by  the  testator  in 
his  lifetime. 

" '  3.  Defendant  excepts  to  said  report,  because  it  should  have 
been  stated  that  the  agreement  between  R.  Boyce  and  F.  Grundy, 
of  May  23d,  1823,  was  an  agreement  with  said  Boyce,  not  as  ex- 
ecutor, but  in  his  own  individual  capacity,  and  that  said  Boyce  was 
acting  merely  as  attorney  in  fact  for  said  Grundy,  and  is  responsible, 
if  at  all,  in  his  individual  capacity,' — '  the  collections  to  be  made 
by  said  Boyce,  if  the  contract  between  James  Boyce  and  said 
Grundy  was  rescinded,  to  be,  stand  and  remain  subject  to  future 
arrangements  between  said  parties.' 

" '  For  these  and  many  other  reasons  to  be  assigned  on  argument, 
defendant's  counsel  pray  that  said  report  be  recommitted  to  said 
clerk  and  master.' " 

The  defendants  appealed  to  this  Court. 

The  case  was  argued  by  Mr.  Loughborough,  for  the  appellants ; 
and  by  Mr.  Key,  for  the  appellee. 

Mr.  Loughborough,  for  the  appellants. 

This  cause  was  once  before  in  this  Court ;  when,  in  1830,  the 
decree  of  the  Court  below,  of  1826,  rescinding  the  contract  for  land 
between  Grundy  and  Boyce,  was  affirmed.     3  Peters,  210. 

By  the  decree  of  1826,  it  was,  amongst  other  things,  directed 
♦that  Robert  Boyce,  administrator  of  James  Boyce,  should  r*2Qi 
pay  to  Grundy  one  thousand  two  hundred  and  fifty  dollars  *- 
purchase-money,  received  by  James  Boyce,  and  eight  hundred  and 
fifteen  dollars  for  interest  at  eight  per  cent.,  making  two  thousand 
and  sixty-five  dollars,  to  be  levied  of  the  goods  of  the  intestate. 

At  the  first  term  of  the  Circuit  Court,  after  the  affirmance  of  this 
decree,  the  mandate  of  this  Court  was  entered ;  and,  on  the  same 
day,  the  clerk  and  master  was  ordered  to  take  and  report  an  account 
of  assets  in  the  hands  of  Robert  Boyce. 

On  the  28th  September,  during  the  same  term,  the  master  reported 
that  no  assets  had  come  to  the  hands  of  the  defendants,  but  that 
Robert  Boyce  had  received  two  thousand  one  hundred  dollars  for 
rents,  under  an  agreement  with  Grundy. 

This  report  was  excepted  to ;  but  sustained,  except  as  to  the  in- 
terest ;  and  a  decree  entered  against  Robert  Boyce,  in  his  own  right, 
for  two  thousand  one  hundred  dollars,  and  interest  from  the  date  of 
the  decree.    Also,  there  was  decreed  to  Grundy,  four  hundred  and 
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ninety-six  do.lars  and  forty-six  cents,  and  interest,  making  the  sum 
of  two  thousand  five  hundred  and  ninety-six  dollars  and  forty-six 
cents,  with  interest ;  for  the  whole  of  which  the  decree  recognised 
a  lien  upon  the  land  in  Mississippi,  and  directed  the  same  to  be 
sold,  unless  the  whole  amount  of  principal,  interest,  and  costs  should 
be  paid  by  the  1st  day  of  March,  succeeding. 

The  proceedings  in  the  Court  below,  subsequent  to  the  decree  of 
1826,  are  improper.  That  decree  was  final,  and  concluded  the 
whole  cause.  It  settled  the  sum,  with  interest,  due  to  the  plaintiff, 
gave  him  execution  for  it  and  for  the  costs.  It  has  every  charac- 
teristic of  a  final  decree.  Nothing  is  reserved.  It  is  a  reservation 
of  further  directions  in  a  decree  that  enables  the  Court  to  give  the 
plaintiff  any  subsequent  incidental  relief.  2  Mad.  Ch.  Pr.  456 ; 
2  Atk.  284. 

The  order  for  an  account  before  the  master  was  erroneous :  such 
an  order  is  in  its  nature  interlocutory.  It  should  precede,  not  fol- 
low a  decree.  After  a  final  decree,  an  order  for  the  defendant  to 
account  before  the  master,  so  as  to  vary  the  relief  sought  by  the 
bill,  cannot  be  granted  on  motion.  Hendricks  v.  Robinson,  2  Johns. 
Ch.  Rep.  484. 

There  is  no  regular  way  to  call  an  executor  to  account  but  by  bilL 
1  Ball  and  Beatty's  Rep.  75. 

Though  it  be  generally  true,  that  when  a  cause  comes  up  to  this 
Court  a  second  time,  the  Court  will  not  look  behind  its  mandate,  yet 
*282l  ^e  Pr*or  proceedings  will  be  examined  so  far  as  *it  is  neces- 
J  sary  to  an  investigation  of  new  points  of  controversy,  be- 
tween the  parties,  not  disposed  of  by  the  first  decree.  The  Santa 
Maria,  10  Wheaton,  431,  6  Cond.  Rep.  176. 

The  decree  now  appealed  from  subjects  Boyce  in  his  own  right : 
yet  the  bill  of  Mr.  Grundy  does  not  charge  a  devastavit  It  was 
not  framed  with  a  view  to  charge  Boyce  personally.  It  does  not 
pray  a  discovery  and  an  account  of  assets.  It  contains  no  allega- 
tions proper  to  found  proceedings  upon  against  the  goods  and  chat- 
tels of  Robert  Boyce.  The  facts,  the  proof  of  which  was  necessary 
to  subject  R.  Boyce  in  his  own  right,  were  not  put  in  issue  by  the 
plaintiff's  pleadings.  The  reference  to  the  master,  therefore,  was 
not  proper  in  this  suit ;  and  the  last  decree  is  not  sustained  by  the 
pleadings.     Carneal  v.  Banks,  10  Wheat.  181,  6  Cond.  Rep.  64. 

Neither  do  the  proofs  sustain  the  last  decree.  In  fact,  no  addi- 
tional proof  was  taken  after  the  first  decree,  either  in  Court  or 
before  the  master.  The  report  of  the  master  was  a  form  only.  It 
was  wholly  founded  upon  evidence  in  the  cause  previous  to  the 
first  decree.  Can  the  Circuit  Court,  after  a  decree  de  bonis  testa- 
toris,  which  reserves  nothing ;  upon  motion  merely ;  and  without 
further  pleading  or  proof,  make  it  a  decree  de  bonis  propriis  ?  Can 
a  final  decree  affirmed  by  this  Court  be  afterwards  changed  in  a 
substantial  matter  by  the  Court  below  ?  The  proceedings  in  the 
Circuit  Court,  after  receiving  the  mandate  of  this  Court,  show  an 
amendment  made  at  the  instance  of  one  party,  the  other  objecting, 
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in  the  body  of  the  first  decree.  If  the  last  decree  is  proper,  then 
the  first,  which  was  affirmed  by  this  Court,  is  wrong. 

The  answer  of  Boyce  does  not  admit  assets.  It  responds  to  the 
matter  of  the  contract  only.  But  if  it  had  admitted  assets,  the  ad- 
mission was  waived  by  proceeding  to  an  account  before  the  master. 
1  Bro.  Ch.  Rep.  484;  2  Mad.  Ch.  Pr.  379. 

The  master's  report  should  not  have  been  confirmed.  The  decree 
is  not  sustained  by  it.  The  reference  was  to  ascertain  the  assets  of 
James  Boyce,  in  the  hands  of  the  defendant.  The  report  states  that 
no  assets  have  come  to  defendant's  hands.  This  was  all  the  master 
had  in  charge.  It  was  within  the  reference,  and  fully  responsive  to 
it ;  and  upon  this  no  decree  against  the  defendant,  personally,  could 
be  made.  Indeed  the  *report  states  the  fact  which  dis-  r*2s3 
charges  Robert  Boyce  from  individual  responsibility.  *- 

But  the  master,  exceeding  his  authority,  reports  that  R.  Boyce  has 
received  a  large  sum  for  rents  of  the  land  in  controversy,  under  an 
agreement  with  Grundy,  of  May,  1823.  The  matter  of  rents  was 
not  referred  to  the  master.  When  a  master's  report  manifestly 
exceeds  his  authority,  though  not  excepted  to,  but  confirmed,  still 
it  must  be  considered  a  nullity.  2  Mad.  Ch.  Pr.  508 ;  1  Meri- 
vale,  179. 

The  receipt  of  the  rents  by  Boyce,  cannot  charge  him  personally 
in  this  suit  for  purchase-money  paid  to  his  intestate.  Boyce  received 
them  as  attorney  in  fact  for  Grundy ;  and  his  responsibility  for  them, 
is  in  his  individual  capacity,  not  as  administrator.  The  rents,  when 
received  by  Boyce,  did  not  become  assets  of  the  estate  of  James 
Boyce.  The  agreement  under  which  they  were  collected,  recites  a 
contemplated  suit  for  the  rescision  of  the  contract,  and  provides  that 
if  the  contract  be  affirmed,  the  rents  may  be  applied  by  Boyce  as 
purchase-money ;  but  if  rescinded,  they  are  to  be  held  by  Boyce, 
subject  to  future  arrangement  between  the  parties.  Not  only  the 
event  upon  which  alone  they  were  to  be  applied  as  purchase-money, 
did  not  happen;  but,  by  the  happening  of  the  other  event,  the 
rescision  of  the  contract,  the  express  provision  of  the  agreement 
took  effect,  and  they  were  prevented  falling  into  the  estate  of  James 
Boyce  as  purchase-money.  Boyce's  responsibility  for  these  rents 
is  at  law,  upon  the  agreement.  Suppose  an  action  against  him  by 
Grundy,  could  he  plead  this  decree  against  him  as  administrator,  for 
money  due  from  the  estate  of  another,  as  a  bar  ?  In  a  suit  by  the 
distributees  of  the  estate  of  James  Boyce,  for  an  account  and  distri- 
bution of  the  estate,  can  R.  Boyce  be  charged  with  these  rents  as 
part  of  the  assets,  in  the  face  of  the  agreement,  making  him  respon- 
sible to  Grundy  for  them  ?  If  this  cannot  be  done,  then  it  seems 
clearly  to  follow  that  Boyce  cannot  be  made  responsible  for  them 
in  this  suit :  because,  a  plaintiff  cannot,  in  one  suit  in  chancery, 
unite  a  demand  against  the  estate  of  James  Boyce,  with  one  against 
the  representative,  personally,  for  which  the  estate  was  never 
chargeable.  The  whole  effort  in  this  case,  is  to  satisfy  a  decree 
against  the  estate  of  James  Boyce,  out  of  mouey  due  to  plaintiff 
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*284l  **om  ^°^ert'  WM  the  *Court  permit  the  plaintiff  thus  to 
J  unite  his  demands  ?  Will  it  allow  him  the  privilege  of  sub- 
stituting the  report  of  a  master  in  chancery  for  an  action  at  law 
upon  the  agreement,  and  have  a  summary  decree  for  his  money  ? 
Boyce  may  have  a  good  legal  defence  to  an  action  at  law,  upon  the 
agreement ;  yet  of  this  he  is  deprived  by  the  proceedings  below. 

Upon  the  view  of  the  matter  now  taken  in  behalf  of  Grundy, 
he  has  paid  for  purchase-money  not  only  one  thousand  two  hundred 
and  fifty  dollars,  but  also  two  thousand  one  hundred  dollars,  (the 
amount  of  the  rents.)  Yet  he  alleged  the  payment  of  one  thousand 
two  hundred  and  fifty  dollars  only,  and  took  his  first  decree  for  the 
return  of  that  and  interest.  The  report  of  the  master  is  founded 
upon  evidence  in  the  Court,  prior  to  the  first  decree.  It  was  not 
until  after  the  affirmance  of  that  decree  by  this  Court,  that  new  light 
broke  in  upon  Mr.  Grundy. 

When  a  contract  is  rescinded,  chancery  puts  the  parties  as  nearly 
as  may  be  in  statu  quo.  If  it  returns  to  the  one  his  money  and 
interest,  it  gives  to  the  other  his  land  and  rents.  This  has  not  been 
done  here.  Grundy  possesses  this  land  for  five  years,  and  now  has 
a  decree  for  his  money  and  a  large  sum  for  interest,  without  the 
estate  of  James  Boyce  receiving  any  of  the  rents.  This  is  unequal 
The  Court  should  have  done  full  justice. 

The  decree  is  erroneous  in  respect  to  interest.  Interest  is  allowed 
upon  interest  This  is  improper.  Waring  v.  Cunliffe,  1  Vesey, 
Jun.  99;  Turner  v.  Turner,  1  Jacob  and  Walker,  37;  3  Hen.  and 
Mumf.  89—116. 

A  lien  is  declared  upon  land  in  Mississippi,  and  a  sale  of  it  is 
directed  to  satisfy  the  money  due.  The  Circuit  Court  for  Tennessee 
had  no  jurisdiction  to  do  this.  No  Court  can  act  directly  in  rem, 
when  the  thing  is  out  of  its  jurisdiction.  Here  neither  the  person 
of  the  defendant,  nor  the  land,  is  within  the  jurisdiction  of  the 
Court.  Boyce  is  a  citizen  of  Kentucky,  and  it  is  because  he  is  not 
resident  within  the  jurisdiction  of  the  Court,  that  the  case  is  within 
its  cognisance.  The  chancery  of  England  has,  it  is  true,  taken  cog- 
nisance of  cases  respecting  land  in  Ireland  and  the  colonies,  but  in 
such  cases  it  never  attempts  to  act  directly  upon  the  land  itself! 
Having  the  person,  it  acts  upon  the  land  through  the  person,  and 
compels  a  performance  of  its  decrees  by  committing  the  party  to  the 
Fleet  for  a  contempt  by  disobedience.  The  Court  below  has  not 
*2851  *ta^en  that  course.  It  has  decreed  as  though  the  land  in 
-*  Mississippi  were  within  its  jurisdiction,  and  has  directed  its 
officer  to  sell  it.    This  is  certainly  a  novel  proceeding. 

Mr.  Key  for  the  defendant. 

The  Court  below  have  only  fairly  proceeded,  in  obedience  to  the 
mandate,  to  such  further  proceedings  as  were  proper. 

The  mandate  is  referred  to,  to  show  that  the  cause  was  sent  down 
for  "  such  executions  and  proceedings  to  be  had  in  said  cause,  as 
were  according  to  right  and  justice." 
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The  appellee  filed  a  petition  in  the  Circuit  Court  on  this  mandate, 
and  had  the  cause  "set  down  for  further  directions,"  and  then  there 
was  an  order  to  the  master  to  take  an  account. 

The  report  of  the  master  says,  there  were  no  personal  assets,  bpt 
he  reports  other  assets — real  assets,  equitable  assets. 

The  Court  then  decreed,  that  out  of  these  assets  thus  found  in 
defendant's  hands,  he  shall  pay  over  to  the  complainant  the  amount 
adjudged  to  him  by  this  Court.  This  is  a  proper  execution  of  the 
mandate. 

The  original  decree  gave  a  certain  relief,  and  all  that  was  done 
by  the  Court  below  was  to  adopt  such  further  proceedings  as  were 
necessary  to  give  the  complainant  the  relief  decreed. 

As  to  the  orders  of  the  Court,  they  are  correct ;  and  according  to 
all  the  reasonable  strictness  required  in  chancery  proceedings;  cited, 
1  Swanst.  293. 573 ;  2  Bro.  Ch.  Pr.  548.  As  to  motions  and  peti- 
tions, and  further  directions  after  decree :  also,  1  Grant's  Chan.  230. 
243,  244 ;  4  Madd.  464 ;  2  Grant,  248. 

The  master's  report  was  properly  confirmed. 

The  decree  states  the  money  to  have  been  collected  by  Boyce. 
According  to  the  evidence,  it  was  the  money  of  the  testator ;  having 
been  received  from  the  lands,  which  became  his,  by  the  rescision 
of  the  contract.  The  master  finds  that  that  sum  was  in  his  hands 
as  executor,  and  was  assets. 

If  not  assets,  under  the  circumstances,  the  defendant  might  have 
been  considered  to  have  collected  these  rents,  pending  the  contro- 
versy, as  a  receiver.  , 

As  to  the  objection  that  the  Court  could  not  order  land  in  the 
state  of  Mississippi  to  be  sold,  he  contended  that  the  Court  r*oga 
*(the  parties  being  within  its  jurisdiction)  could  proceed  in  *• 
rem.  Penn  v.  Lord  Baltimore,  1  Ves.  Sen.  454 ;  Lord  Cranstown  v. 
Johnson,  3  Ves.  170;  1  Salk.  404;  1  Vern.  75.  405;  Carroll  v.  Lee, 
3  Gill  &  John.  509. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  for  the  Dis- 
trict of  West  Tennessee,  rendered  upon  a  mandate,  directing  that 
Court  to  execute  a  former  decree  of  this  Court.  The  case,  when 
formerly  before  this  Court,  will  be  found  reported  in  3  Peters,  210; 
to  which  reference  may,  therefore,  be  had  for  a  full  statement  of  the 
facts. 

The  material  facts  are,  that  the  original  plaintiff,  Mr.  Grundy,  in 
1823,  brought  his  bill  against  Robert  Boyce  and  Richard  Boyce,  as 
executors  of  James  Boyce,  deceased,  for  the  rescision  of  a  contract 
for  the  sale  of  lands  in  the  state  of  Mississippi,  stated  in  the  bill ; 
and  for  the  repayment  of  the  sums  of  money  paid  by  the  plaintiff 
on  the  contract,  and  for  a  perpetual  injunction  of  a  judgment 
obtained  on  the  same  contract.  It  appeared  from  the  bill  and 
answer,  that  Robert  Boyce  alone  was  qualified  as  executor  under 
this  will ;  and  the  answer  alleged  that  another  and  later  will  had 

211 


286  SUPREME  COURT. 

[Boyce's  Execaton  0.  Grundy.] 

been  subsequently  discovered,  by  which  the  whole  proceeds  of  the 
land  in  controversy  were  devised  to  Richard  Boyce,  who  was 
appointed  sole  executor  thereof;  but  he  renounced  the  executor- 
ship, and  Robert  Boyce  was  appointed  administrator,  with  the  will 
annexed.  Upon  the  hearing  of  the  cause  in  the  Circuit  Court,  in 
August,  1826,  it  was  among  other  things  decreed,  that  the  contract 
stated  in  the  bill  be  in  all  things  rescinded  and  annulled ;  and  "  that 
the  defendant,  Robert,  administrator  of  the  goods,  &c.,  of  James 
Boyce,  deceased,  do  pay  the  said  sum  of  one  thousand  two  hundred 
and  fifty  dollars,  with  legal  interest  thereon  at  the  rate  of  eight  per 
centum  per  annum,  which  appears  to  be  the  legal  rate  of  interest 
in  the  said  state  of  Mississippi,  from  the  said  5th  day  of  July,  1818, 
until  this  day,  making  the  sum  of  two  thousand  and  sixty-five  dol- 
lars and  twenty-eight  cents,  to  be  levied  of  the  goods,  &c,  of  the 
said  James  in  his  hands,  to  be  administered  and  execution  issued 
therefor,  as  at  law."  From  this  decree  the  defendants  appealed  to 
this  (the  Supreme)  Court ;  and  at  the  January  term  thereof,  1830, 
the  decree  of  the  Circuit  Court  was  affirmed  with  costs,  nothing 
*2871  being  *said  as  t0  anv  allowance  of  damages  or  interest.  A 
J  mandate  in  the  usual  form  was  issued  to  the  Circuit  Court, 
to  carry  the  same  into  effect.  At  the  September  term  of  the  Circuit 
Court,  1830,  in  obedience  to  the  mandate,  the  Circuit  Court  ordered 
the  cause  to  be  set  down  for  further  directions,  and  it  was  referred 
to  the  clerk,  as  master,  to  take  an  account  of  the  assets  of  James 
Boyce  in  the  hands  of  the  defendant,  Robert  Boyce,  to  be  adminis- 
tered, and  to  report  thereon.  The  master  made  a  report  at  the 
same  term,  stating,  in  substance,  that  it  did  not  appear, that  any  per- 
sonal assets  of  James  Boyce  came  to  the  hands  of  the  defendants, 
as  his  executors ;  but  that  it  did  appear  from  the  agreement  between 
the  plaintiff  and  the  defendant,  Robert  Boyce  admitted  to  have 
been  dated  on  the  23d  of  May,  1823,  and  returned  with  the  report, 
and  from  certain  depositions  in  the  case,  that  Robert  Boyce  had 
received  for  rents,  previous  to  the  1st  of  January,  1824,  the  sum  of 
two  thousand  one  hundred  dollars,  and  that  the  interest  thereon, 
from  the  1st  day  of  January,  1824,  to  the  1st  day  of  September, 
1830,  at  the  rate  of  eight  per  cent.,  will  amount  to  one  thousand  one 
hundred  and  twenty  dollars,  making  in  all  three  thousand  two 
hundred  and  twenty  dollars.  The  report  also  stated,  that  the  land 
in  controversy  was  devised  by  James  Boyce  to  the  defendant, 
Richard  Boyce. 

Upon  the  coming  in  of  the  master's  report,  exceptions  were  filed 
by  the  defendant,  Robert  Boyce,  and  upon  hearing  the  same,  they 
were  overruled,  and  the  report  was  confirmed  by  the  Circuit  Court 
at  the  same  term,  except  as  to  the  one  thousand  one  hundred  and 
twenty  dollars.  And  thereupon  the  Court  decreed,  "  that  the  plaintiff 
recover  of  Robert  Boyce  the  sum  of  two  thousand  one  hundred  dol- 
lars with  interest  from  this  day,  to  be  levied  of  his  own  proper 
goods  and  chattels,  &c;  and  that  for  the  balance  due  the  plaintiff, 
amounting  to  four  hundred  and  ninety-six  dollars  and  forty-sir 
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cents,  with  interest  from  this  time,  and  also  the  aforementioned  sum 
of  two  thousand  one  hundred  dollars,  in  case  the  same  is  not  paid 
by  the  said  Robert  Boyce,  on  or  before  the  first  Monday  in  March 
next,  and  the  costs  of  suit,  the  plaintiff  has  a  lien  on  the  tract  of 
land  in  the  state  of  Mississippi,  in  the  pleadings  mentioned,  and  is 
entitled  to  have  the  same  sold  to  satisfy  the  above  mentioned  sums 
of  money."  And  it  then  proceeded  to  direct  the  time,  manner,  &c, 
of  the  sale. 

It  is  from  this  decree  that  the  present  appeal  is  taken ;  and  various 
objections  to  it  have  been  insisted  upon  in  the  arguments  at  the  bar. 
Some  confusion  arises  in  the  case,  from  the  *report  of  the  r*2gQ 
master :  he  having  stated,  in  one  part  thereof,  that  no  assets  *- 
came  to  the  hands  of  the  defendants  as  executors ;  and  yet,  in  another 
part,  having  stated  that  the  rents  of  the Jands  in  controversy  had  come 
to  the  hands  of  Robert  Boyce,  under  an  agreement  between  the  plain- 
tiff and  Robert  Boyce,  without  stating  that  they  had  come  to  his 
hands  as  assets,  and  were  now  to  be  deemed  assets  of  James  Boyce. 
If,  under  the  agreement,  these  rents  were  received  by  Robert  Boyce, 
as  agent  of  the  plaintiff,  and  not  as  executor,  it  is  very  clear  that  in 
the  present  suit  no  decree  could  be  had  against  him  therefor ;  since 
he  is  sued  only  in  his  representative  capacity  as  administrator,  and 
therefore  no  decree  could  be  rendered  against  him  in  his  personal 
capacity.  But  if  the  rents,  under  the  agreement,  upon  the  rescision 
of  the  contract  stated  in  the  bill,  and  finally  decreed  thereon,  became 
virtually  the  money  of  James  Boyce,  then  they  might  be  properly 
deemed  assets  in  the  hands  of  the  administrator,  and,  as  such,  liable 
to  the  execution  of  the  plaintiff.  And  we  are  of  opinion,  that  under 
all  the  circumstances,  the  latter  is  the  predicament  in  which  they 
are  to  be  viewed ;  and  that  the  master  ought  to  have  reported  the 
sum  of  two  thousand  one  hundred  dollars,  so  received,  to  be  assets. 
And  to  this  extent  there  is  no  objection  to  the  decree  of  the  Circuit 
Court. 

A  more  important  objection  is,  that  the  decree  is  not  rendered 
against  the  administrator,  as  such,  payable  out  of  the  assets  in  his 
hands  to  be  administered,  or  payable  out  of  the  said  sum  of  two 
thousand  one  hundred  dollars,  (the  rents  above  stated ;)  and  if  these 
assets  are  not  sufficient,  then  out  of  the  assets  of  his  testator,  quando 
acciderent ;  but  the  decree  is  personally  against  Robert  Boyce  for 
the  said  sum  of  two  thousand  one  hundred  dollars,  to  be  levied  out 
of  his  own  proper  goods  and  chattels,  &c,  although  no  devastavit 
is  either  suggested  or  proved.  We  are  of  opinion  that  the  decree  is 
erroneous  in  this  respect,  and  that  it  ought  to  have  been  for  the 
amount  against  the  administrator  in  his  representative  character,  to 
be  levied  of  the  assets  of  the  testator  in  his  hands ;  and  as  to  the 
two  thousand  one  hundred  dollars,  if  no  such  assets  should  be  found, 
then  (as  upon  a  devastavit)  against  the  proper  goods  of  the  admi- 
nistrator to  the  same  amount,  with  costs.  In  no  other  way  can  the 
defendant,  Robert  Boyce,  be  protected  by  the  payment,  in  the  course 
of  his  administration,  of  the  assets  of  the  testator ;  for  it  will  not 
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•2891  ot^ierwise  judicially  appear,  that  the  *rents  were  treated  as 
J  assets.     And,  besides,  the  decree  will  not  otherwise  conform 
to  the  capacities  and  rights  of  the  parties,  according  to  the  frame  of 
the  bill,  and  the  original  decree.  x 

Another  objection  is  to  that  part  of  the  decree,  which  creates  a 
lien  upon  the  land  in  controversy,  lying  in  another  state,  and  decrees 
a  sale  for  the  discharge  of  the  lien.  We  are  of  opinion,  that  the  de- 
cree is  erroneous  in  this  respect.  In  the  first  place,  the  Court  had 
no  jurisdiction  to  decree  a  sale  to  be  made  of  land  lying  in  another 
state,  by  a  master  acting  under  its  own  authority.  In  the  next 
place,  the  original  decree,  affirmed  by  the  Supreme  Court,  which 
alone  the  Circuit  Court  was  called  upon  to  execute,  created  no  such 
lien,  and  authorized  no  such  sale.  The  decree  was  therefore,  in 
both  respects,  not  in  execution  of  the  former  decree,  but  a  new  and 
enlarged  decree.  In  the  next  place,  the  proper  parties,  the  heirs  at 
law  or  devisees,  were  not  properly  before  the  Court;  for  though  the 
master  in  his  report  states,  that  Richard  Boyce  was,  under  the  will, 
devisee  of  the  lands  in  controversy,  this  was  a  matter  extra-official, 
and  not  confided  to  the  master  by  the  reference  to  him;  and,  if  it 
had  been,  the  bill  itself  was  not  framed  so  as  to  charge  the  devisee 
or  seek  relief  against  him  personally,  but  only  as  representative  of 
the  deceased. 

Another  objection  to  the  decree  is,  that  it  decrees  the  sum  of  four 
hundred  and  ninety-six  dollars  and  forty-six  cents,  intended,  as  is 
understood,  (though  not  so  stated  in  the  decree,)  as  interest  upon  the 
original  sum  decreed  in  the  Circuit  Court,  viz.:  two  thousand  and 
sixty-five  dollars  and  twenty-eight  cents,  in  1826,  from  the  time  of 
the  rendition  thereof  to  the  affirmance  in  the  Supreme  Court,  in 
January  term,  1830.  We  are  of  opinion  that  there  is  error,  also,  in 
this  part  of  the  decree.  By  the  judiciary  act  of  1789,  ch.  20,  s.  23, 
the  Supreme  Court  is  authorized,  in  cases  of  affirmance  of  any 
judgment  or  decree,  to  award  to  the  respondent  just  damages  for 
his  delay.  And  by  the  rules  of  the  Supreme  Court,  made  in 
February  term,  1803,  and  February  term,  1807,  in  cases  where  the 
suit  is  for  mere  delay,  damages  are  to  be  awarded  at  the  rate  of  ten 
per  centum  per  annum  on  the  amount  of  the  judgment,  to  the  time 
of  the  affirmance  thereof.  And  in  cases  where  there  is  a  real  con- 
troversy, the  damages  are  to  be  at  the  rate  of  six  per  cent,  per  annum 
only.  And  in  both  cases  the  interest  is  to  be  computed  as  part  of 
*290l  t^ie  damages.  I*  *s>  therefore,  solely  for  the  decision  *of  the 
J  Supreme  Court,  whether  any  damages,  or  interest,  (as  a  part 
thereof,)  are  to  be  allowed  or  not  in  cases  of  affirmance.  If  upon 
the  affirmance  no  allowance  of  interest  or  damages  is  made,  it  is 
equivalent  to  a  denial  of  any  interest  or  damages ;  and  the  Circuit 
Court,  in  carrying  into  effect  the  decree  of  affirmance,  cannot  en- 
large the  amount  thereby  decreed ;  but  is  limited  to  the  mere  execu- 
tion of  the  decree  in  the  terms  in  which  it  is  expressed.  A  decree 
of  the  Circuit  Court  allowing  interest  in  such  a  case,  is  to  all  intents 
and  purposes,  quoad  hoc,  a  new  decree,  extending  the  former  decree. 
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In  Rose  v.  Himely,  5  Cranch,  313,  it  was  said,  that  upon  an  appeal 
from  a  mandate,  nothing  is  before  the  Court  but  the  proceedings 
subsequent  to  the  mandate ;  and  the  Court  refused  to  allow  interest 
in  that  case,  which  was  given  by  the  Circuit  Court  in  executing  the 
mandate,  because  it  was  not  awarded  by  the  Supreme  Court  upon 
the  first  appeal.  The  same  point  was  fully  examined  in  the  case 
of  The  Santa  Maria,  10  Wheaton's  Rep.  431. 442,  where  the  Court 
held  that  interest  or  damages  could  not  be  given  by  the  Circuit 
Court  in  the  execution  of  a  mandate,  where  the  same  had  not  been 
decreed  by  the  Supreme  Court  upon  the  original  appeal. 

For  these  reasons,  the  decree  of  the  Circuit  Court  must  be  re- 
versed ;  and  a  new  decree  will  be  entered  by  this  Court  upon  the 
principles  stated  in  this  opinion. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  West 
Tennessee,  and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  ordered,  adjudged,  and  decreed,  that  the  decree  of  the  Circuit 
Court,  rendered  upon  the  mandate  aforesaid,  be,  and  hereby  is,  re- 
versed and  annulled.  And  this  Court,  proceeding  to  render  such 
decree  as  the  Circuit  Court  ought  to  have  rendered  in  the  premises, 
do  further  order,  adjudge,  and  decree  as  follows :  that  the  said  sum 
of  two  thousand  one  hundred  dollars,  reported  by  the  master  as  re- 
ceived for  rents  by  the  said  Robert  Boyce,  under  the  agreement 
therein  mentioned,  ought,  under  all  the  circumstances  of  the  case,  to 
be  deemed  assets  of  the  said  James  Boyce,  deceased,  in  his,  the  said 
Robert's  hands,  to  be  administered  according  to  law ;  and  that  the 
same  ought  to  be  "applied,  in  a  due  course  of  administration,  r*2Q1 
to  the  payment  of  the  debt  of  two  thousand  and  sixty-five  '- 
dollars  and  twenty-eight  cents,  in  the  original  decree  of  the  Circuit 
Court,  awarded  to  the  plaintiff,  and  to  the  payment  of  the  costs  of 
the  present  suit;  and  it  is  therefore  ordered, adjudged,  and  decreed, 
that  the  same  be  so  applied  and  paid  by  the  said  Robert,  as  admi- 
nistrator with  the  will  annexed  of  the  said  James  Boyce,  accordingly. 
And  it  is  further  ordered,  adjudged,  and  decreed,  that  execution  do 
issue  against  the  said  Robert  Boyce,  administrator  as  aforesaid,  for 
the  said  debt  of  two  thousand  and  sixty-five  dollars  and  twenty- 
eight  cents,  and  the  costs  of  the  present  suit,  to  be  levied  of  the 
goods  and  chattels,  &c.  of  the  said  James  Boyce,  in  the'  hands  of 
the  said  Robert,  administrator  as  aforesaid,  and  if  none  such  shall 
be  found,  then  to  be  levied  out  of  the  proper  goods  and  chattels,  &c , 
of  him,  the  said  Robert 
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*  J  AMES   GrEENLEAF,   PLAINTIFF   IN   ERROR,  V.  J  AMES   BlRTH. 

Where  there  is  np  evidence  tending  to  prove  a  particular  fact,  the  Court  are  bound  ao  to 
instruct  the  jury  when  requested ;  but  they  cannot  legally  give  any  instruction  which  shall 
take  from  the  jury  the  right  of  weighing  what  effect  the  evidence  shall  have. 

An  instruction  to  the  jury,  founded  on  part  of  the  evidence  only,  is  error. 

IN  error  to  the  Circuit  Court  of  the  District  of  Columbia,  in  the 
county  of  Washington. 

This  case  was  argued  by  Mr.  Coxe  and  Mr.  Jones,  for  the  plain- 
tiff in  error ;  and  by  Mr.  Swann  and  Mr.  Key,  for  the  defendant. 

The  case  is  fully  stated  in  the  opinion  of  the  Court,  delivered  by 
Mr.  Justice  M'Lean. 

This  case  is  brought  before  this  Court  by  a  writ  of  error  to  the 
Circuit  Court  of  the  District  of  Columbia. 

The  plaintiff  commenced  an  action  of  ejectment  against  the  defend- 
ant, and  on  the  trial  showed  a  legal  title  to  the  premises  in  dispute, 
deduced  from  the  patentee,  by  mesne  conveyances,  down  to  the  13th 
of  May,  1796.  This  title  was  not  controverted  by  the  defendant,  as 
he  claimed  under  it ;  but  he  read  in  evidence  the  following  deeds 
and  documents,  to  show  that  the  title  to  the  premises  in  controversy, 
was  out  of  the  plaintiff  and  in  himself. 

1.  Articles  of  agreement  dated  the  10th  of  July,  1795,  between  the 
plaintiff,  Robert  Morris,  and  John  Nicholson,  in  which  the  plaintiff 
sold  all  his  title  to  a  great  number  of  lots  in  the  City  of  Washington, 
for  the  consideration  specified,  reserving  all  lots  which  had  not  been 
sold  previously,  supposed  to  be  nine  hundred  and  ninety,  and  also 
certain  other  lots  designated. 

2.  A  deed  of  conveyance  by  the  plaintiff  to  Morris  and  Nicholson, 
in  pursuance  of  the  above  articles  of  agreement,  dated  the  13th  of 
May,  1796.  In  this  deed,  there  is  the  following  clause,  "  excepting 
nevertheless,  out  of  the  lots,  squares,  lands  and  tenements  above 
*2931  meQti°ned>  all  that  square,  marked  and  "distinguished  on  the 

-"  plat  of  the  said  city  of  Washington,  by  the  number  five  hun- 
dred, all  that  other  square  lying  next  to  and  south  of  the  said  number, 
five  hundred  and  six,  &c,  and  excepting  also  all  such  squares,  lots, 
lands  or  tenements,  as  were  either  conveyed  or  sold  or  agreed  to  be 
conveyed,  either  by  all  or  either  of  them,  the  said  James  Greenleaf, 
John  Nicholson,  and  Robert  Morris,  or  any  of  their  agents  or  attor- 
neys, to  any  person  or  persons  whatsoever,  at  any  time  prior  to  the 
10th  of  July,  1795." 

3.  A  deed  from  Morris  and  Nicholson,  dated  the  26th  of  October, 
1796,  to  William  Duncanson,  William  Deakins,  jun.,  and  Uriah 
Forrest,  for  the  consideration  of  fifty  thousand  dollars,  for  a  great 
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number  of  squares  in  Washington  City,  and  among  others,  square 
seventy-five,  all  of  which  squares  were  stated  to  be  worth  two 
hundred  and  twelve  thousand  and  sixty-eight  dollars."  In  this  dded 
there  is  excepted,  "such  part  of  the  said  squares,  and  all,  and  every 
of  them,  as  may  have  been  heretofore  sold  by  James  Greenleaf,  or 
by  them  the  said  Morris  and  Nicholson." 

4.  A  deed  from  William  Duncanson  to  Deakins  and  Forrest,  dated 
16th  of  August,  1797,  which  conveyed  to  them  all  his  interest  in  the 
squares  recited  in  the  above  deed  from  Morris  and  Nicholson. 

5.  The  last  will  and  testament  of  William  Deakins,  which  vested 
in  his  brother,  Francis  Deakins,  the  right  of  the  testator  to  the  above 
squares,  for  certain  uses  expressed  in  the  will. 

6.  A  deed  from  Francis  Deakins  to  Uriah  Forrest,  dated  the  31st 
of  May,  1802,  for  lot  seventeen,  in  square  seventy-five,  being  Ihe 
property  in  dispute,  together  with  other  lots  in  the  same  and  other 
squares. 

7.  The  following  instrument  to  Shaw  and  Birth : — "  We  agree  to 
convey  to  John  Shaw  and  James  Birth,  their  heirs  or  assigns,  the 
lots  number  sixteen  and  seventeen,  in  square  number  seventy-five, 
in  the  city  of  Washington,  assuring  it  against  our  heirs,  and  all  per- 
sons claiming  under  us,  on  their  paying  two  notes  of  this  date,  each 
for  four  hundred  and  fifty  dollars  and  two  cents,  bearing  interest 
from  and  since  the  1st  day  of  September  last  past— one  payable  the 
1st  of  September  next,  and  the  other  the  1st  of  September,  1801. 
Witness  our  hands  and  seals,  this  16th  October,  1799. 

"Uriah  Forrest,  [seal.]" 

8.  A  deed  from  the  assignees  of  U.  Forrest  to  John  Shaw   r*2g4 
*and  James  Birth,  dated  23d  November,  1807,  for  the  lot  in  L 
controversy. 

9.  A  deed  by  the  trustee  of  Shaw  to  Birth,  the  defendant,  for  the 
same  lot,  dated  7th  of  August,  1828. 

10.  A  letter  from  Forrest  to  W.  Cranch,  the  trustee  of  Greenleaf, 
stating  that  he  had  sold  lot  seventeen,  with  others,  to  which  he 
understood  Cranch  had  a  claim  as  part  of  the  estate  of  Greenleaf, 
and  a  proposition  is  made  that,  should  the  property  eventually  be 
decided  to  belong  to  the  estate  of  Greenleaf,  the  purchase-money 
should  be  received  in  lieu  of  the  property.  This  letter  is  without 
date. 

1 1.  The  reply  of  Mr.  Cranch,  dated  2d  November,  1799,  in  which 
he  consents  to  the  proposition  on  certain  conditions. 

Thomas  Monroe,  a  witness,  was  introduced  by  the  defendant,  who 
stated  in  substance  that  the  first  occupation  of  the  lot  in  controversy, 
known  to  him,  was  in  May,  1802.  There  was  then  a  house  on  said 
lot,  in  which  Shaw  and  Birth  resided.  This  lot  is  bounded  by  the 
main  avenue,  leading  from  the  President's  house  to  Georgetown. 
That  the  plaintiff  was  frequently  in  the  city  in  the  years  1794  and 
1795,  but  witness  did  not  see  him  in  Washington  between  the  years 
1795  and  1802.  He  heard,  soon  after  the  transaction,  of  the  con- 
tract of  General  Walter  Stewart  with  Greenleaf,  Morris,  and  Nichol- 
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son,  for  the  purchase  of  the  lot  in  controversy,  and  several  other  lots 
and  squares  in  Washington.  That  Stewart  built  some  houses  and 
commenced  others,  which  were  left  unfinished  when  he  failed  in 
business;  and  that  he  died  insolvent  some  time  about  the  year  1796. 
That  after  the  deed  from  plaintiff  to  Morris  and  Nicholson,  they 
seemed  to  have  the  management  and  control  of  the  property  con- 
veyed by  that  instrument ;  and  also  to  be  generally  recognised  as 
having  the  settlement  of  the  sales  of  the  joint  property  of  Greenleaf, 
Morris,  and  Nicholson,  made  before  said  conveyance;  and  as  having 
the  right  to  receive  the  purchase-money  from  the  several  purchasers; 
and  the  witness  states  that  one  Davis  acted  as  agent  for  General 
Stewart  respecting  his  purchases,  and  that  after  his  death  Davis 
continued  to  act  as  agent  for  his  representatives. 

And  it  was  also  proved  by  defendant,  that  the  said  lot  seventeen, 
in  square  seventy-five,  was  assessed  on  the  corporation  books,  to 

♦2951  *Sliaw  an(*  Birth>  fr°m  the  year  1803  t0  the  year  *828>  and 
J  that  the  first  assessment  of  corporation  taxes  was  made  in  the 
year  1803.  It  was  also  proved,  that  square  seventy-five  is  not  either 
of  the  squares  described  in  the  deed  from  plaintiff  to  Morris  and 
Nicholson,  as  lying  next  to,  and  south  of  square  five  hundred  and 
six,  and  the  one  adjoining  that  square  on  the  south.  Defendant  also 
proved. that  Shaw  and  Birth  took  possession  of  lot  seventeen,  after 
their  agreement  with  Forrest,  in  October,  1799,  and  prior  to  that 
time  ij  was  under  the  superintendence  of  Joseph  Forrest,  as  the  agent 
of  U.  Forrest. 

And  the  plaintiff,  to  explain  and  rebut  the  evidence  introduced  by 
the  defendant,  proved  the  contents  of  a  written  contract  under  the 
hands  and  seals  of  Morris,  Nicholson,  and  Greenleaf,  on  the  one 
part,  and  Walter  Stewart  of  the  other,  dated  on  the  19th  of  Februa- 
ry, 1795,  in  which  Morris,  Nicholson,  and  Greenleaf  bargained  and 
sold  and  covenanted  to  convey  to  said  Stewart,  on  the  1st  of  June 
thereafter,  certain  lots  and  squares  in  the  city  of  Washington ;  and 
among  others,  the  lot  now  in  controversy.  And  to  lay  the  founda- 
tion for  the  introduction  of  a  copy  of  this  agreement,  the  deposition 
of  Walter  C.  Livingstone  was  read,  in  which  he  states  that  he  has 
diligently  searched,  in  various  places,  among  the  papers  of  Nicholson, 
for  the  original  contract  with  Stewart,  without  being  able  to  find  it 
That  Nicholson  died  some  years  ago,  insolvent.  That  the  deponent 
received  from  W.  P.  Farrand  a  paper  purporting  to  be  a  copy  of 
said  contract,  a  copy  of  which  the  deponent  annexed  to  his  depo- 
sition. 

The  affidavit  of  the  plaintiff  was  also  read,  stating  that  duplicates 
of  the  original  agreement  with  Stewart  were  signed,  one  of  which 
was  taken  by  the  affiant  and  the  other  was  delivered  to  Stewart. 
That  the  affiant  left  his  original  with  William  Cranch,  of  Washington 
City,  who  was  then  acting  as  agent  for  him,  and  he  believes  that 
the  agreement  was  delivered  to  Nicholson,  by  Cranch,  some  time  in 
the  year  1796.  That  affiant  has  never  seen  the  paper  since,  although 
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he  has  made  diligent  search  for  it  among  his  own  papers,  and  at 
many  other  places  where  he  could  expect  to  find  it. 

William  Cranch,  being  sworn,  states,  that  for  several  years  he 
acted  as  the  agent  of  the  plaintiff,  and  had  the  charge  of  his  papers, 
&c.  That  his  agency  extended  to  property  in  *which  Ni-  r»2ofi 
cholson  and  Morris  were  interested  with  the  plaintiff.  By  *• 
means  of  this  agency  he  became  acquainted  with  the  transactions 
of  the  above  parties,  in  relation  to  their  property  in  Washington ; 
and  he  believes  that,  on  the  10th  of  July,  1795,  and  13th  of  May, 
1796,  there  was  an  existing  valid  contract  betwen  Morris,  Nichol- 
son, and  Greenleaf,  and  the  late  General  Walter  Stewart,  for  the 
sale,  by  the  former  to  the  latter,  of  the  lot  in  controversy.  That  he 
received  from  Greenleaf,  then  in  Philadelphia,  in  a  letter  dated  19th 
February,  1795,  a  paper  purporting  to  be  *copy  of  such  an  agrdfe- 
ment,  under  the  hands  and  seals  of  the  parties,  by  which  the  square 
seventy-five,  in  Washington,  with  other  squares,  was  contracted  to 
be  conveyed  to  Stewart,  on  or  before  the  1st  of  June,  1795.  That 
after  the  decease  of  Stewart,  George  Davis,  of  Philadelphia,  acted 
as  the  agent  of  the  representatives  of  Stewart,  in  relation  to  the 
property.  That  he  has  a  strong  impression  that  he  saw  the  original 
contract  with  Stewart;  and  if  he  ever  had  the  original,  he  has  no 
doubt  he  compared  it  with  a  copy  which  he  had  previously  made  in 
a  book,  and  which  copy  he  sets  forth  in  his  deposition.  Various 
other  facts  are  stated  by  the  witness,  as  to  notice  given  by  him  to 
certain  purchasers,  under  Morris  and  Nicholson,  of  lots  included  in 
the  Stewart  contract,  and  which  were  excepted  in  the  deed  of  13th 
of  May,  1796,  from  the  plaintiff  to  Nicholson  and  Morris;  but  he 
does  not  recollect  of  ever  having  given  notice  to  Shaw  and  Birth,  or 
either  of  them. 

It  was  insisted  in  the  argument  of  this  case,  that  the  copy  of  the 
Stewart  contract,  which  was  admitted  as  evidence  to  the  jury, « 
should  have  been  excluded ;  as  a  sufficient  foundation  for  the  ad- 
mission of  a  copy  was  not  laid ;  and  that  the  paper  read  was  a  copy 
of  a  copy. 

This  objection  is  sufficiently  answered  by  saying,  that  the  defend- 
ant can  only  take  advantage  of  it  on  his  own  exception.  The  case 
is  now  before  the  Court,  on  the  exceptions  of  the  plaintiff. 

The  evidence  being  closed,  the  plaintiff,  by  his  counsel,  moved  the 
Court  to  instruct  the  jury,  "that  the  evidence  produced  on  the  part 
of  the  defendant  does  not  show  a  sufficient  legal  title  to  the  premises 
in  controversy  vested  in  him,  by  the  documents  and  deeds  read  in 
evidence." 

The  language  of  this  instruction  would  seem  to  imply,  that  r«297 
*to  make  good  his  defence,  the  defendant  must  establish  a  L 
legal  title  in  himself. 

When  this  case  was  before  the  Court  on  the  former  writ  of  error, 
the  defendant  insisted  that  the  deed  from  the  plaintiff  to  Nicholson 
and  Morris  showed  an  outstanding  title :  the  Court  said, "  the  defend- 
ant sets  up  no  title  in  himself,  but  seeks  to  maintain  his  possession 
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as  a  mere  intruder,  by  setting  up  a  title  in  third  persons  with  whom 
he  has  no  privity.  In  such  a  case  it  is  incumbent  upon  the  party 
setting  up  the  defence,  to  establish  the  exist  nee  of  such  an  outstand- 
ing title,  beyond  controversy." 

The  Court  do  not  say  that  the  defendant  could  not  show  an  out- 
standing title  unless  he  exhibited  some  evidence  of  title  in  himself; 
but  that  where  an  intruder  relies  upon  an  outstanding  title,  he  must 
establish  it  beyond  controversy. 

In  the  present  case,  the  defendant  gave  in  evidence  to  the  jury  a 
deed  of  conveyance  from  Morris  and  Nicholson,  to  Duncanson, 
William  Deakins,  jun.,  and  Uriah  Forrest,  which  covered  the  proper- 
ty in  controversy,  unless  it  was  excluded  by  the  exception  of  "  such 
parts  of  the  said  squares,  and  all  and  every  of  them,  as  may  have 
been  heretofore  sold."  And  also  a  deed  from  Duncanson  to  Deakins 
and  Forrest,  and  a  deed  from  the  devisee  of  Deakins  to  Forrest,  and 
a  deed  from  the  assignees  of  Forrest  to  Shaw  and  Birth ;  and  also  a 
deed  executed  subsequently  to  the  commencement  of  the  action, 
from  the  trustee  of  Shaw  to  Birth. 

From  this  exhibition  of  title,  it  appears  that  the  defendant  Birth 
had  a  legal  title  to  one-half  of  the  lot  in  controversy  when  the  suit 
was  commenced ;  unless  it  was  excluded  by  the  exception  in  the 
deed  from  the  plaintiff  to  Morris  and  Nicholson.  And,  whether  this 
exception  excludes  the  lot,  depends  upon  other  evidence  than  that 
which  the  deeds  referred  to  afford ;  and  of  the  effect  of  which,  a 
part  of  it  being  in  parol,  the  jury  are  the  proper  judges.  It  would 
seem,  therefore,  that  the  Circuit  Court,  when  requested  to  instruct 
the  jury,  that  the  defendant  had  not  proved  a  sufficient  legal  title  in 
himself,  very  properly  refused  to  give  the  instruction. 

But  the  Court,  upon  the  prayer  of  the  defendant's  counsel,  gave 
the  following  instruction.  "  If  the  jury  should  believe  from  the 
*298l  ev^ence  ^^  Pr*or  t0  October,  1799,  Uriah  Forrest  *was  in 
J  possession  of  the  premises  in  the  declaration  mentioned,  and 
that  he  agreed  to  sell  the  same  to  Shaw  and  Birth  on  the  16  th  of 
October,  1799;  and  that  said  Shaw  and  Birth,  and  the  defendant 
claiming  under  them,  have  been  in  possession  of  the  same  ever 
since,  and  that  they  have  paid  the  taxes  on  the  same  to  the  corpora- 
tion of  Washington  ever  since  1803,  when  city  property  was  first 
assessed ;  and  that  no  claim  or  demand  for  said  premises  was  ever 
made  upon  them  or  said  defendant,  until  the  bringing  of  this  suit  in 
1818 ;  then  it  is  competent  for  the  jury  to  presume  that  the  title  to 
said  premises  passed  from  said  James  Greenleaf,  by  the  deed  of  the 
13th  of  May,  1796;  and  that  said  premises  were  not  included  in 
any  of  the  exceptions  of  said  deed." 

All  the  facts  hypothetically  stated  in  this  instruction  may  be  ad- 
mitted, and  yet  the  conclusion  attempted  to  be  deduced  from  them 
does  not  necessarily  follow. 

The  possession  of  the  defendant  did  not  enable  him  to  plead  in 
bar  the  statute  of  limitations ;  nor  had  the  ordinary  time  elapsed 
which  authorizes  the  presumption  of  a  title.  That  the  length  of 
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possession,  and  the  other  facts  stated  in  the  instruction  were  proper 
subjects  of  consideration  for  the  jury,  may  be  admitted ;  but  the 
objection  to  the  instruction  is,  that  it  was  founded  on  only  a  part  of 
the  evidence  in  the  case. 

It  does  not  embrace  any  of  the  facts  brought  before  the  jury  by 
the  plaintiff,  in  relation  to  the  contract  with  Stewart.  This  contract 
was  introduced  to  show  that  in  February,  1795,  the  lot  in  dispute 
was  sold  to  Stewart,  and  was  consequently  within  the  exception 
of  "all  such  squares,  lots,  lands,  or  tenements,  as  were  either  con- 
veyed, or  sold,  or  agreed  to  be  conveyed,"  which  was  contained  in 
the  deed  from  the  plaintiff  to  Morris  and  Nicholson,  of  the  13th  of 
May,  1796. 

It  is  incumbent  on  the  defendant,  who  claims  under  this  deed,  to 
show  that  the  lot  in  question  does  not  come  within  the  exception. 
And  the  plaintiff  may  show  that  it  does  come  within  the  exception ; 
and  consequently  that  no  title  to  this  lot  passed  by  the  above  deed. 
And  if  no  title  passed  out  of  the  plaintiff  under  this  deed,  then  the 
fee  remains  in  him,  and  he  has  a  right  to  recover  possession  of  the 
premises. 

This  was  the  main  point  in  the  case ;  but  the  evidence,  which,  the 
plaintiff  insisted,  proved  the  lot  in  controversy  to  be  *  within  ,f  qq 
the  exception,  was,  by  the  instruction,  excluded  from  the  con-  L 
sideration  of  the  jury.  They  were  authorized  to  presume  a  convey- 
ance of  the  lot,  by  the  deed  of  1796,  upon  the  existence  of  facts 
wholly  disconnected  with  Stewart's  contract ;  and  the  existence  of 
which  might  be  admitted  without  impairing  the  force  of  that  con- 
tract. This  was  clearly  erroneous.  It  was  proper  for  the  jury  to 
consider  this  contract  connected  with  the  other  evidence,  and  to 
draw  their  conclusions,  not  from  a  part,  but  the  whole  of  the  facts 
in  the  cause. 

The  counsel  for  the  plaintiff  further  prayed  the  Court  to  instruct 
the  jury,  that  "the  evidence  was  not  sufficient  to  prove  that  the  said 
contract  between  Morris,  Nicholson,  and  Greenleaf,  on  the  one  part, 
and  W.  Stewart  on  the  other,  had  been  annulled  or  rescinded  be- 
tween the  parties,  at  any  time  prior  to  the  execution  of  the  deed  by 
the  plaintiff  to  Morris  and  Nicholson,  in  May,  1796." 

If  this  instruction  be  considered  as  asking  the  Court  to  determine 
on  the  effect  of  the  evidence,  it  was  properly  refused.  It  is  the 
province  of  the  jury  to  weigh  and  decide  on  the  sufficiency  of  the 
evidence;  and  from  the  words  of  the  instruction  it  would  seem  to  be 
conceded,  that  there  was  some  evidence  of  the  rescision  of  the  con- 
tract, as  the  Court  were  asked  to  instruct  the  jury  that  the  evidence 
was  not  sufficient  to  prove  the  fact.  Where  there  is  no  evidence 
tending  to  prove  a  particular  fact,  the  Court  are  bound  so  to  instruct 
the  jury,  when  requested :  but  they  cannot  legally  give  any  instruc- 
tion which  shall  take  from  the  jury  the  right  of  weighing  the  evi- 
dence and  determining  what  effect  it  shall  have.  In  this  view  the 
Circuit  Court  did  not  err  in  refusing  the  above  instruction. 
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As  the  instruction  given  on  the  prayer  of  the  defendant,  was 
founded  on  a  part  of  the  evidence  only,  the  judgment  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Co 
lumbia,  holden  in  and  for  the  county  of  Alexandria,  and  was  argued 
*300l  ky  counsel ;  on  consideration  whereof,  it  is  *adjudged  and 
J  ordered  by  this  Court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  and  that 
this  cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  to  award  a  venire  facias  de  novo. 
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*Hbhrt  Beabd,  William  A.  Beard,  Lewis  Hawkins,  and  Mabt 
his  Wipe,  v.  John  Rowan. 

Kentucky.  The  clauses  in  the  will  of  John  Campbell,  under  which  the  land  in  contro 
versy  was  claimed,  were  as  follows :  M  and  if  within  that  time,  my  said  half-brother, 
Allen  Campbell,  shall  become  a  citizen  of  the  United  States,  or  be  otherwise  qualified  by 
law  to  take  and  hold  real  estate  within  the  same,  I  then  direct  that  my  said  trustees,  or  the 
survivor  or  survivors  of  them,  shall  convey  to  my  said  half-brother,  Allen  Campbell,  his 
heirs  or  assigns,  in  fee  simple,  all  the  land  herein  before  described  in  -this  devise.  But 
if  my  said  half-brother  shall  not,  within  the  time  aforesaid,  become  a  citizen  as  aforesaid, 
I  then  direct  that  my  said  trustees,  or  the  survivor  or  survivors  of  them,  shall  sell  and 
dispose  of  the  said  land,  hereby  directed  to  be  conveyed  to  him,  on  two  years'  credit,  with 
interest  from  the  date  to  be  paid  annually,  and  the  money  and  interest  arising  from  such 
sale  to  be  transmitted  to  my  said  half-brother,  to  whom  I  give  and  bequeath  the  same. 
But,  should  my  said  half-brother  become  a  citizen  of  the  United  States,  or  be  otherwise 
qualified  to  hold  real  estate  within  the  same,  before  his  death,  it  is  then  my  will  and 
desire  that  he  shall  have  the  sole  and  absolute  disposal  of  all  the  estate  herein  before 
devised  or  bequeathed  to  him ;  notwithstanding  he  may  not  have  obtained  deeds  therefor 
from  my  said  trustees."    The  testator  died  in  October,  1709. 

Allen  Campbell,  a  native  of  Ireland,  came  to  the  state  of  Kentucky  in  December,  1799 ; 
and  continued  to  reside  therein  until  September,  1804,  when  he  died. 

On  the  18th  of  December,  1800,  the  legislature  of  Kentucky  passed  a  law,  reciting:  that 
by  the  laws  then  in  force  aliens  could  not  hold  lands  therein,  and  it  is  considered  the 
interest  of  the  state  that  such  prohibition  should  be  done  away.  It  then  provides,  that 
any  alien,  other  than  alien  enemies,  who  shall  have  actually  resided  within  the  common- 
wealth two  years,  shall  during  the  continuance  of  his  residence  therein  after  that  period, 
be  enabled  to  hold,  receive,  and  pass  any  right,  title,  or  interest  to  any  lands  or  other 
estate,  in  the  same  manner,  land  under  the  same  regulations  as  the  citizens  of  the  state. 
It  was  held,  that  the  full  effect  and  benefit  of  this  act,  and  the  clear  intention  of  the  legis- 
lature requires  a  construction  which  gives  to  it  a  prospective  as  well  as  retrospective  ap- 
plication ;  and  under  this  construction,  Allen  Campbell  became  qualified  to  take  and 
bold  the  title  to  the  land  in  question,  as  if  he  had  been  a  citizen  of  the  state.  The  devise 
to  Allen  Campbell  was  a  good  executory  devisee,  depending  on  the  contingency  of  his 
becoming  a  citizen  of  the  United  8tates,  or  being  otherwise  qualified  to  hold  real  estate. 
This  contingency  was  not  too  remote.  It  must  necessarily,  not  only  from  the  nature  of 
the  contingency,  but  by  express  limitation  in  the  devise,  happen  in  the  lifetime  of  the 
devisee,  if  ever ;  and  upon  the  happening  of  this  contingency,  there  can  be  no  doubt  but 
the  devisee  took  an  estate  in  fee. 


*IN  error  to  the  Circuit  Court  of  the  United  States,  for  the 
Kentucky  District. 


[*302 


John  Campbell,  a  native  of  Ireland,  who  emigrated  to  the  state 
of  Virginia,  before  the  revolutionary  war,  and. continued  to  reside 
in  Kentucky  until  his  decease,  which  took  place  in  October,  1799, 
was  the  owner  of  a  tract  of  land  situated  above  and  below  the 
mouth  of  Bear  Grass  Creek,  on  the  Ohio ;  comprising  the  land  on 
which,  by  an  act  of  the  legislature  of  Virginia,  the  city  of  Louis- 
ville was  laid  out  Upon  the  erection  of  a  part  of  Virginia  into  a 
separate  state,  these  premises  became  a  part  of  the  state  of  Ken- 
tucky. 

At  the  time  of  the  making  of  his  last  will  and  testament,  25th  of 
July,  1786,  John  Campbell,  who  was  never  married,  had  a  brother 
of  the  whole  blood,  Robert  Campbell,  also  a  citizen  of  the  state  of 
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Virginia,  a  father,  a  half-brother,  named  Allen  Campbell,  and  a  sister 
of  the  whole  blood,  named  Sarah  Beard,  who  was  a  widow  and 
had  children.  His  father,  half-brother,  and  sister  were  natives  of 
Ireland,  and  subjects  of  the  King  of  Great  Britain  and  Ireland,  in 
1786.  The  father  of  John  Campbell  died  before  him.  By  his  will, 
which  was  duly  proved  and  recorded  on  the  13th  of  January,  1800, 
John  Campbell  devised  his  estate,  both  real  and  personal,  to  James 
Milligan,  William  Elliot,  and  Philip  Ross,  and  the  survivor  and  sur- 
vivors of  them,  in  trust  for  the  uses  and  purposes  stated  in  the  will 
The  provisions  of  the  will  of  John  Campbell,  out  of  which  the 
controversy  between  the  parties  to  this  case  arose,  were  the  fol- 
lowing : 

"  I  do  further  direct  that  after  the  decease  of  my  said  father,  all 
the  profits  of  my  lands  within  five  miles  of  the  mouth  of  Bear  Grass, 
shall  be  annually  paid  to  the  guardian  of  my  said  half-brother, 
Allen  Campbell,  during  his  minority,  to  be  applied  to  his  education 
and  maintenance,  if  so  much  be  required  therefor ;  if  not,  then  the 
overplus  to  be  laid  out  on  interest  by  my  said  trustees,  till  my  said 
half-brother  shall  arrive  at  the  age  of  twenty-one  years  or  marry ; 
but  upon  either  of  the  said  contingencies  happening,  the  aforesaid 
profits  shall  then  and  thenceforth  be  paid  to  my  said  half-brother, 
for  and  during  the  term  of  five  ,  and  if  within  that  time  my 

said  half-brother  shall  become  a  citizen  of  the  United  States,  or  be 
otherwise  qualified  by  law  to  take  and  hold  real  estate  within  the 
♦3031  same»  **  t^en  direct  that  my  said  trustees,  or  the  survivors 
J  or  survivor  of  them,  shall  convey  to  him,  my  said  half- 
brother,  Allen  Campbell,  his  heirs  or  assigns,  in  fee  simple,  all  the 
lands  herein  before  described  in  this  devise ;  but  if  my  said  half- 
brother  shall  not  within  the  time  aforesaid  become  a  citizen  as 
aforesaid,  I  then  direct  that  my  said  trustees,  or  the  survivors  or 
survivor  of  them,  shall  sell  and  dispose  of  the  aforesaid  lands  hereby 
directed  to  be  conveyed  to  him  on  two  years'  credit,  with  interest 
from  the  date,  to  be  paid  annually,  and  the  money  and  interest 
arising  from  such  sale  to  be  transmitted  to  my  said  half-brother,  to 
whom  I  give  and  bequeath  the  same.  It  is  my  further  will  and 
desire  that,  in  case  my  said  half-brother  shall  die  before  the  expira- 
tion of  the  aforesaid  term  of  five  years,  after  his  arrival  at  the  age 
of  twenty-one  years,  the  land  intended  by  the  next  preceding  clause 
to  be  devised  to  him,  shall  be  sold  by  my  said  trustees  on  two  years9 
credit,  and  the  money  arising  from  such  sale,  when  received,  shall 
be  transmitted  to  the  guardians  of  the  children  which  my  said  half- 
brother  may  leave,  to  be  by  the  said  guardians  lent  out  on  interest, 
and  an  equal  division  shall  be  made  thereof  amongst  them ;  but 
should  my  said  half-brother  become  a  citizen  of  the  United  States 
of  America,  or  be  otherwise  qualified  to  hold  real  estate  within  the 
same  before  his  death,  it  is  then  my  will  and  desire  that  he  shall 
have  the  sole  and  absolute  disposal  of  all  the  estate  herein  before 
devised  and  bequeathed  to  him,  notwithstanding  he  may  not  have 
obtained  deeds  therefor,  from  my  said  trustees.  It  is  my  further 
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will  and  desire  that,  in  case  my  said  half-brother  shall  die  before  he 
shall  become  qualified  to  hold  real  estate  as  aforesaid,  and  without 
children  or  a  child,  my  said  trustees  shall  make  sale  of  the  lands 
hereby  directed  to  be  conveyed  to  him,  as  is  before  directed,  on 
two  years'  credit,  and  that  the  money  arising  by  sale  be  appro- 
priated to  the  use  of  my  said  sister,  Sarah  Beard,  and  all  the  child- 
ren which  she  hath,  or  may  hereafter  have,  to  be  lent  out  on  in- 
terest, as  is  directed  in  the  several  devises,  bequests,  and  limitations 
herein  before  made  to  them ;  the  interest  and  principal  to  be  trans- 
mitted, and  their  proportions  thereof  respectively  to  be  the  same, 
and  subject  to  the  same  rules,  limitations,  and  conditions  as  are 
directed  and  prescribed  in  the  cases  of  the  other  before  mentioned 
devises  and  bequests  to  my  said  sister  and  her  children. 

*"And  whereas  I  conceive  it  to  be  greatly  to  the  interest  r*304 
of  the  several  devisees  herein  before  mentioned,  to  become  *- 
citizens  of  America,  and  take  possession  of  such  parts  of  my  estate  as 
are  hereby  intended  for  them,  respectively,  instead  of  selling  the  same, 
and  receiving  the  consideration  thereof;  I  do  therefore  direct  that  all 
and  every  such  devisee  shall  have  a  right  to  receive  their  respective 
proportions  of  whatever  lands  may  be  undisposed  of  at  the  time  of 
their  becoming  qualified  to  take  and  hold  the  same,  and  that  my 
said  trustees,  or  the  survivors  or  survivor  of  them,  shall  make  fair 
and  equitable  divisions  accordingly,  and  convey  to  them  their 
respective  proportions  as  aforesaid ;  and  should  my  said  sister  come 
over  to  America  before  that  part  of  my  lands  hereby  intended  for 
her  and  her  children  shall  be  disposed  of  by  my  trustees,  I  then 
direct  that  the  same  shall  not  be  sold,  but  that  the  profits  thereof 
shall  be  annually  appropriated  to  the  use  of  her  and  her  children  as 
aforesaid,  until  her  children  shall  come  of  age,  or  marry;  but  that 
whenever  any  one  of  them  shall  arrive  at  the  age  of  twenty-one,  or 
marry,  his  or  her  proportion  of  such  land  shall  be  conveyed  by  my 
said  trustees,  or  the  survivors  or  survivor  of  them,  in  fee  simple, 
provided  such  child  shall  be  capable  of  holding  the  same.  I  hereby 
direct  that  upon  all  sales  which  shall  be  made  of  any  part  of  the 
property  herein  directed  to  be  sold,  good  landed  security  shall  be 
taken  for  the  payment  of  the  purchase-money  in  specie.  I  do  de- 
clare, that  it  is  my  will  and  desire  that  no  part  of  my  estate,  of  any 
kind,  shall  go  to  my  brother,  R.  C,  in  any  manner  whatever,  and  as 
unforseen  events  may  happen  which  may  make  it  prudent  to  delay 
making  the  sales  herein  directed  to  be  made,  I  do  therefore  authorize 
my  said  trustees,  or  the  survivors  or  survivor,  to  use  their  or  his 
discretion  therein  so  as  to  guard  against  such  inconveniences  and 
losses,  as  there  may  be  danger  of  the  estate  suffering  by  precipitating 
the  sales.  I  also  authorize  them  or  him  to  alter  the  times  of  credit 
upon  such  sales,  should  it  be  found  to  the  interest  of  the  estate  so 
to  do. 

"  I  do  hereby  revoke  all  former  and  other  wills  by  me  made. 

"In  witness  whereof,  I  have  hereunto  set  my  hand,  and  affixed 
my  seal,  this  25th  of  July,  1786.         "John  Campbell,  [seal.] 
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*3051       *"  Signed,  sealed,  published,  and  declared  by  the  testator 
J  as  and  for  his  last  will  and  testament,  in  presence  of  us,  who 
subscribed  our  names  as  witnesses,  in  his  presence,  and  by  his  desire. 
"  Harry  Innis,  T.  Perkins,  Christ.  Greenup. 

"  The  executors  named  in  my  last  will  and  testament  are  James 
Milligan,  as  aforementioned ;  Charles  Simms,  of  the  town  of  Alex- 
andria, in  the  county  of  Fairfax,  attorney  at  law;  Richard  Taylor, 
and  ,  of  Jefferson  county ;  William  Elliot,  of  Westmore- 

land county,  and  state  of  Pennsylvania ;  and  Philip  Ross,  of  the 
county  of  Washington,  in  the  same  state. 

"John  Campbell 

"I,  John  Campbell,  have  this  day  erased  the  name  of  James 
Sullivan  from  the  number  of  my  executors,  as  he  has  destroyed  in 
my  lifetime  the  confidence  which  I  would  wish  to  repose  in  a  man 
that  would,  in  my  opinion,  be  worthy  to  act  for  me  after  my  death. 

"John  Campbell. 

"April  5th,  1791." 

In  the  Circuit  Court  of  the  District  of  Kentucky,  the  plaintiffs  in 
error  sued  out  a  writ  of  right  on  the  6th  day  of  January,  1830, 
and  an  alias  writ  of  right  on  the  3d  day  of  June,  1830,  against  John 
Rowan,  the  defendant  in  error,  and  claimed  one  hundred  acres  of 
the  land  near  the  mouth  of  Bear  Grass;  Henry  A.  Beard  as  a  citizen 
of  the  state  of  Ohio,  and  the  other  plaintiffs  as  citizens  of  Missouri. 
The  defendant  in  his  plea  claimed  ninety-five  acres  of  the  premises 
in  question,  and  disclaimed  as  to  the  residue ;  put  himself  on  the 
assize;  and  prayed  recognition  to  be  made,  whether  he  or  the  plain- 
tiffs had  the  greater  right  to  hold  the  premises  so  claimed  by  him. 

The  cause  came  on  for  trial  at  the  November  term,  1831,  of  the 
Circuit  Court,  and  the  following  facts  were  agreed  upon  to  be  used 
on  the  trial. 

"  The  parties  in  this  cause  agree  to  the  following  facts,  to  wit : 
First,  That  John  Campbell  was  born  in  the  kingdom  of  Ireland ; 
that  he  came  to  the  United  States  of  America  prior  to  the  revolu- 
#„  ,  tionary  war ;  that  he  continued  to  reside  in  the  said  *United 
J  States,  from  the  time  of  his  migration  thereto,  until  he 
departed  this  life  in  the  month  of  October,  1799,  in  the  county  of 
Fayette,  in  the  state  of  Kentucky,  where  he  then  resided  ;  that  on 
the  25th  day  of  July,  1786,  he  made  and  duly  published  his  last  will 
and  testament,  bearing  that  date,  with  an  endorsement  thereon, 
dated  the  5th  day  of  April,  1791;  that  said  will  and  endorsement 
were  duly  proved  and  recorded  on  the  13th  day  of  January,  1800, 
in  the  County  Court  of  the  said  county  of  Fayette ;  and  that  the 
said  John  Campbell  was  seised,  in  fee  simple,  at  the  time  of  his 
death,  of  the  premises  in  question  in  this  action,  and  that  he  died 
without  ever  having  been  married. 

"Second,  That  Robert  Campbell  was  born  in  the  kingdom  of 
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Ireland ;  that  he  migrated  to  the  United  States  of  America  before 
the  revolutionary  war  between  the  United  States  of  America  and 
Great  Britain ;  that  he  continued  to  reside  therein  until  his  death, 
which  happened  in  August,  1805,  near  Louisville,  in  the  county  of 
Jefferson,  in  the  state  of  Kentucky ;  that  he  had  resided  in  Kentucky 
many  years  before  his  death ;  that  he  was  a  brother  of  the  whole 
blood  of  the  said  John  Campbell,  and  died  intestate,  and  was  never 
married. 

"  Third,  That  Allen  Campbell  was  born  in  the  kingdom  of  Ire- 
land, and  was  about  twenty-five  or  twenty-six  years  of  age  when 
he  died;  that  he  migrated' to  the  United  States  in  the  year  1796, 
and  resided  in  the  city  of  Philadelphia  until  he  came  to  the  state  of 
Kentucky,  which  was  in  the  month  of  December,  1799;  that  he 
resided  in  Kentucky  from  that  time  until  the  16th  day  of  September, 
1804,  when  he  departed  this  life  intestate,  and  was  never  married. 
That  he  was  a  half-brother  on  the  father's  side  to  the  said  John  and 
Robert  Campbell  and  Sarah  Beard. 

"  Fourth,  That  Sarah  Beard  was  born  in  the  kingdom  of  Ireland, 
and  migrated  to  the  state  of  Kentucky  in  the  )ear  1800,  where  she 
continued  to  reside  until  October,  1806,  when  she  departed  this  life; 
that  she  was  a  sister  of  the  whole  blood  to  the  said  John  and  Robert 
Campbell,  and  sister  of  the  half-blood  to  the  said  Allen  Campbell, 
on  the  side  of  the  father ;  that  she  was  a  widow  when  she  came  to 
Kentucky, and  continued  to  be  a  widow  until  her  death;  that  at  her 
death  she  had  three  surviving  children,  to  wit,  William  Beard, 
Joseph  Beard,  and  Elizabeth  Megowan,  all  of  whom  were  born  in 
♦Ireland ;  that  the  said  William  Beard  came  to  the  United  r#30^ 
States  in  the  1790,  and  was  never  naturalized,  and  de-   L       ' 

parted  this  life  in  the  year  1813 ;  that  he  was  married  and  had  two 
children,  issue  of  said  marriage,  at  the  death  of  said  John  Campbell, 
to  wit,  Nancy  C.  Beard  and  Sarah  Beard,  who  were  his  only  child- 
ren at  that  time;  that  said  Nancy  C.  Beard  intermarried  with  Robert 
By  waters,  and  is  still  living;  and  Sarah  Beard  intermarried  with 
Hankerson  By  waters,  and  is  still  living;  that  the  mother  of  the  said 
Nancy  and  Sarah  departed  this  life,  and  the  said  William  Beard 
married  a  second  time,  and  had  the  following  issue  of  said  marriage, 
to  wit,  William  A.  Beard,  Catharine  Beard,  Mary  Beard,  John  Beard, 
Charles  Beard,  and  Joseph  Beard,  all  of  whom  were  born  since  the 
death  of  the  said  John  Campbell;  that  the  said  Catharine  Beard  has 
intermarried  with,  and  is  now  the  wife  of  Henry  H.  Shepard  ;  that 
the  said  Mary  Beard  has  intermarried  with,  and  is  now  the  wife  of 
Lewis  Hawkins ;  that  the  said  Charles  Beard  departed  this  life  in 
March,  1831,  an  infant  and  childless;  that  the  said  John,  Charles, 
and  Joseph  Beard  were  born  since  the  death  of  the  said  Sarah 
Beard ;  that  the  said  Joseph  Beard  and  Elizabeth  Megowan,  child- 
ren of  the  paid  Sarah  Beard,  came  with  her  to  Kentucky,  and  are 
still  living;  that  the  following  are  the  children  of  the  said  last  named 
Joseph  Beard,  to  wit,  Henry  Beard,  Ann  Daley,  wife  of  Lawrence 
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Daley,  Isabella  M'Lear,  wife  of  Charles  M'Lear,  Sarah  M'Lear, 
wife  of  Francis  M'Lear,  and  Joseph  Beard,  jun. 

"  Fifth,  That  the  said  John  Campbell,  Robert  Campbell,  Allen 
Campbell,  and  Sarah  Beard,  were  the  only  surviving  children  of 
Allen  Campbell,  the  older,  who  departed  this  life  in  Ireland  before 
the  said  John  Campbell. 

xf  Sixth,  That  Charles  Simms  and  Richard  Taylor  survived  the 
other  trustees  and  executors  of  John  Campbell ;  that'  said  Simms 
departed  this  life  in  the  District  of  Columbia,  about  the  year  1825 
or  1826,  never  having  been  in  the  state  of  Kentucky ;  that  neither 
of  the  other  trustees,  except  Taylor  and  Sullivan,  were  ever  in  the 
state  of  Kentucky  after  the  death  of  said  John  Campbell ;  that  said 
Taylor  resided  therein  at  the  death  of  Campbell,  and  so  continued 
until  his  death,  which  happened  in  the  year  1828  or  1829 ;  and  that 
said  Taylor  alone  qualified  as  executor  of  said  John  Campbell,  in 
Kentucky. 

*3081  *"  Seventh,  That  ^e  sa^  defendants  were  possessed  of 
J  the  premises  in  contest  in  this  action  at  the  time  of  the  ser- 
vice of  the  process  on  them  in  this  case,  and  are  now  in  possession 
thereof,  and  also  were  in  possession  of  said  premises  before  and  on 
the  21st  day  of  April,  1826.  The  parties  aforesaid  do  further 
agree  that  it  shall  be  competent  for  either  of  them  to  introduce  evi- 
dence, either  written  or  parol,  to  establish  any  facts  not  herein  and 
hereby  agreed  to  and  admitted,  which  they  or  either  of  them  may 
deem  necessary  and  within  the  issue." 

The  demandants  made  title  under  the  will  of  John  Campbell,  and 
under  a  deed  executed  on  the  2 1st  of  April,  1826,  by  Richard  Tay- 
lor, as  executor  of  the  last  will  and  testament,  and  trustee  of  the 
estate  of  John  Campbell,  to  Joseph  Beard,  Elizabeth  Megowan,  and 
the  heirs  of  William  Beard,  the  material  parts  of  which  instrument 
were  the  following : 

"  The  said  John  Campbell  did,  by  his  last  will  and  testament, 
duly  made  and  published,  on  the  25th  day  of  July,  1786,  devise  to 
James  Milligan,  Charles  Simms,  Richard  Taylor,  William  Elliot, 
and  Philip  Ross,  and  the  survivors  and  survivor  of  them,  whom  he 
did  thereby  appoint  executors  of  his  last  will  and  testament,  all  his 
estate,  both  real  and  personal,  in  trust  for  certain  uses  and  intents 
therein  mentioned ;  and  whereas  all  the  said  executors  and  trustees 
have  renounced  the  execution  of  said  will,  except  Richard  Taylor, 
the  first  party  to  these  presents ;  and  whereas  the  said  John  Camp- 
bell, deceased,  did,  by  his  last  will  and  testament,  provide,  that  all 
his  real  estate  in  the  county  of  Jefferson  aforesaid,  within  five  miles 
of  the  mouth  of  Bear  Grass  creek,  should  be  conveyed  to  his  half- 
brother,  Allen  Campbell,  so  soon  as  he  became  a  citizen  of  the 
United  States,  or  should  be  otherwise  qualified  to  hold  real  estate ; 
or  that  in  either  event  happening,  the  said  Allen  Campbell  should, 
without  a  deed  from  the  trustees  or  trustee  of  said  John  Campbell's 
will,  have  the  disposal  of  said  real  estate,  within  the  limits  afore- 
paid;  and  whereas,  the  said  Allen  Campbell  died  in  1804,  without 
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having  disposed  of  certain  parts  of  said  real  estate,  in  any  way,  and 
without  having  ever  received  a  title  to  said  real  estate,  by  which  it 
again  reverted  to  the  estate  of  said  Campbell,  and  became  sub- 
ject to  the  devises  in  his  will,  as  to  so  much  thereof  as  was  undis- 
posed of  by  said  Campbell  during  his  lifetime. 

*"  And  whereas,  the  said  Richard  Taylor,  sole  executor  r*309 
and  trustee  as  aforesaid,  in  consideration  of  the  premises,  is  *- 
willing  to  convey  the  property  aforesaid,  except  so  much  thereof  as 
he  hath  this  day  conveyed  in  a  separate  deed  to  same  parties,  to  the 
heirs  of  Sarah  Beard,  deceased,  as  directed  in  the  said  last  will  and 
testament  of  the  said  John  Campbell,  as  will  more  fully  appear, 
reference  being  had  thereto.  Now,  therefore,  in  consideration  of 
the  premises,  and  for  the  further  consideration  of  one  dollar  to  him 
in  hand  paid,  the  receipt  whereof  he  doth  hereby  acknowledge,  the 
said  Richard  Taylor,  as  executor  and  trustee  as  aforesaid,  hath 
granted,  bargained,  sold,  alienated,  and  confirmed,  and  by  these 
presents  doth  grant,  bargain,  sell,  alien,  and  c6nfirm,  to  the  said  par- 
ties of  the  said  second  part,  excepting  from  the  heirs  of  William 
Beard,  Nancy  C.  and  Sally  Bywaters,  who  have  already  sold  and 
disposed  of  all  their  right,  title,  and  interest  in  and  to  the  same,  a 
certain  tract  or  parcel  of  land  lying  and  being  in  the  county  of  Jef- 
ferson, on  the  Ohio  river,  adjoining  the  town  of  Louisville,  contain- 
ing, by  estimation,  three  thousand  acres,  be  the  same  more  or  less ; 
one  thousand  acres  of  which  being  the  one-half  of  two  thousand 
acres,  patented  by  the  King  of  Great  Britain  to  John  Connolly,  by 
patent  bearing  date  the  16th  day  of  September,  1773;  the  other 
two  thousand  patented  to  Charles  D.  WarnsdofF,  the  patent  bearing 
the  date,  the  day,  and  year  last  mentioned,  and  bounded  as  described 
in  the  said  patents,  as  will  more  fully  appear  on  reference  being  had 
thereto.  Also,  all  the  unsold  lots  in  the  town  of  Louisville,  consist- 
ing of  twenty  acre  lots,  ten  acre  lots,  five  acre  lots,  half-acre  lots, 
and  other  lots  and  parcels  of  ground,  deeded  to  Colonel  John  Camp- 
bell ;  also,  all  the  island  in  the  said  river  Ohio,  near  the  said  town 
of  Louisville,  lately  in  the  possession  of  Allen  Campbell ;  also,  all 
the  ground  and  ferry  at  the  lower  landing  in  Shippingport,  together 
with  all  and  singular  the  premises  and  appurtenances  thereunto 
belonging,  or  in  any  wise  appertaining ;  and  all  the  estate,  right, 
title,  interest,  or  claim  of  him,  the  said  Richard  Taylor,  of,  in  or,  to 
the  same — to  have  and  to  hold  the  said  land,  lots,  island,  ferry,  and 
all  and  singular  the  appurtenances,  to  the  said  party  of  the  second 
part,  their  heirs  and  assigns,  forever ;  and  the  said  Richard  Taylor, 
for  himself,  his  heirs,  administrators,  and  assigns,  the  said  estate 
above  conveyed  to  the  said  parties  of  *the  second  part,  will  rfgi0 
forever  defend  against  the  claim  or  claims  of  all  and  every  ^ 
person  claiming  by  or  through  him." 

And  also,  under  a  deed,  executed  by  Joseph  Beard  and  others,  of 
which  the  following  is  a  copy. 

4-  This  indenture,  entered  into  this  5th  day  of  April,  1826,  between 
Jo«*eph  Board,  of  the  one  part,  and  Henry  Beard,  Lawrence  Daley, 
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and  Ann  his  wife,  Francis  M'Lear,  and  Sarah  his  wife,  Charles 
M'Lear,  and  Isabella  his  wife,  and  Joseph  M.  Beard,  witnesseth,  that, 
for  and  in  consideration  of  the  natural  love  and  affection  which  the 
said  party  of  the  first  part  bears  towards  his  children,  the  parties  of 
the  second  part,  and  for  the  further  consideration  of  one  dollar  in 
hand,  paid  to  him  by  the  said  parties  of  the  second,  he  doth  hereby 
give,  alien,  sell,  convey,  and  assign  to  the  said  parties  of  the  second 
part,  all  his  right,  title,  claim,  and  interest,  in  and  to  the  estate  of 
Colonel  John  Campbell,  deceased,  in  the  counties  of  Jefferson  and 
Shelby,  in  the  state  aforesaid,  for  which-  suits  are  about  to  be  com- 
menced by  the  heirs  of  said  Campbell,  of  which  said  Joseph  is  one, 
for  and  in  consideration  of  which  the  parties  of  the  second  part 
hereby  bind  themselves  to  pay  that  part  of  the  expenses  of  said 
suits  which  will  fall  on  said  Joseph  in  the  prosecution  thereof." 

The  title  of  the  tenant,  the  defendant  in  error,  was  derived  under 
the  will  of  John  Campbell,  and  under  the  following  conveyances : 
a  deed  from  Sarah  Beard,  the  sister  of  John  Campbell,  the  testator, 
to  Fortunatus  Cosby,  executed  on  the  7th  of  July,  1806  ;  and  other 
mesne  conveyances,  the  last  of  which  was  from  William  Lytle  to 
the  tenant  and  defendant,  executed  on  the  17th  of  February,  1822. 

In  January  or  February,  1800,  Allen  Campbell  was  put  into  pos- 
session of  the  whole  landed  estate  of  John  Campbell,  devised  to 
him,  and  which  was  within  five  miles  of  the  mouth  of  Bear  Grass, 
by  Richard  Taylor,  one  of  the  executors  of  John  Campbell's  will. 
When  the  lands  were  surrendered  to  him,  and  he  was  put  in  posses- 
sion of  the  same,  it  was  as  the  owner  and  proprietor  thereof,  in  fee, 
as  devisee  under  the  will  of  his  half-brother,  John  Campbell.  He 
continued  to  occupy  the  same  until  his  death,  claiming  it  as  his  own, 
and  occasionally  selling  various  parts  thereof.  After  the  death  of 
Robert  Campbell,  Sarah  Beard,  as  the  heir  of  Allen  Campbell  as  to 
*31 11  *oue  mo*eiY> an(*  he*r  of  Robert  Campbell  of  another  moiety, 
J  claimed  the  whole  estate. 

On  the  trial  in  the  Circuit  Court,  the  demandants  prayed  the  Court 
to  instruct  the  jury,  that  unless  they  find  from  the  evidence  that  the 
surviving  trustees  of  Colonel  Campbell's  will  conveyed  by  deed 
the  land  in  contest,  to  Allen  Campbell,  that  the  law  is  for  the  de- 
mandants. 

That,  unless  they  find  from  the  evidence  that  Allen  Campbell  was 
naturalized  according  to  the  laws  of  the  United  States,  the  law  is 
with  the  demandants. 

That  from  the  facts  agreed,  and  the  evidence  offered,  the  law  is 
for  the  demandants,  and  they  ought  to  find  accordingly. 

The  Court  refused  to  give  the  instructions  as  prayed ;  and  the  de- 
fendant moved  the  following  instructions  to  the  jury,  which  were 
given.  That  the  premises  in  question  passed  in  fee  to  Allen  Camp 
bell,  the  half-brother  of  John  Campbell,  under  his  will,  and  at  the 
death  of  said  Allen,  passed  by  descent,  from  him  to  Robert  Camp- 
bell and  Sarah  Beard,  and  then  from  him  to  her ;  provided  the  jury 
believed  from  the  evidence,  1st,  That  said  John  Campbell  was  a 
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citizen  of  the  United  States,  and  died  in  October,  1789,  and  had 
never  been  married.  2d,  That  said  Allen  Campbell  came  to  the 
state  of  Kentucky,  in  December,  1799,  and  continued  to  reside 
therein  until  September,  1804,  and  then  died  intestate,  and  had 
never  been  married.  3d,  That  said  Robert  Campbell  was  a  citizen 
of  the  United  States,  and  half-brother  of  the  said  Allen ;  that  said 
Sarah  Beard  was  half-sister  of  said  Allen ;  and  came  to  Kentucky 
in  October,  1800,  and  continued  to  reside  therein  until  the  death  of 
said  Allen ;  that  said  Robert  Campbell  died  in  August,  1805,  intes- 
tate, and  had  never  been  married ;  and  that  said  Sarah  Beard  was 
the  sister  of  the  said  Robert  Campbell. 

The  jury  found  the  following  verdict,  on  which  the  Court  gave  a 
judgment  for  the  defendant.  "  We,  the  jury,  find  that  the  tenant 
has  more  right  to  hold  the  tenement  as  he  now  holds  it  in  the  written 
count  mentioned,  than  the  demandants  to  have  it  as  they  now  de- 
mand it." 

The  plaintiffs  took  a  bill  of  exceptions,  and  sued  out  this  writ 
of  error. 

The  case  was  argued  by  Mr.  Peters,  with  whom  was  Mr.  r*312 
•Loughborough,  for  the  plaintiffs  in  error;  and  by  Mr.  *• 
Hardin  and  Mr.  Sergeant,  for  the  defendant. 

1  For  the  plaintiffs  in  error,  it  was  contended : 

1.  That  the  title  to  the  land  in  controversy  passed  by  the  will  of 
John  Campbell,  in  fee,  to  the  trustees,  and  the  survivors  of  them 
named  in  said  will,  and  so  remained  until  the  deed  of  R.  Taylor, 
trustee  to  Beard,  was  made. 

2.  That  at  the  making  of  the  said  deed,  the  title  to  so  much  of  the 
said  land  devised  by  J.  Campbell,  as  had  not  been  disposed  of  by 
Allen  Campbell,  was  in  Taylor,  the  surviving  trustee. 

3.  That  the  said  deed  of  Taylor,  trustee  to  Beard  and  others,  was 
in  due  performance  of  the  trust  created  by  the  will,  and  that  the  title 
of  J.  Campbell  passed  by  it  to  the  grantees. 

4.  That  the  Circuit  Court  erred  in  not  giving  the  instructions 
moved  by  the  demandants. 

5.  That  it  erred  in  giving  those  moved  by  the  tenant. 

For  the  defendant  it  was  contended  : 

1.  That,  taking  the  whole  will  of  John  Campbell  together,  it  is 
evident  and  manifest,  that  all  his  landed  estate,  within  five  miles  of 
Bear  Grass,  was  intended  for  Allen  Campbell ;  and  to  save  it  from 
forfeiture,  as  he  was  an  alien  when  he  made  his  will  and  codicil,  he 
invested  it  in  trustees. 

2.  That  Allen  Campbell  became  qualified,  under  the  statutes  of 
Kentucky,  to  take  and  hold  real  estate,  accepted  the  devise,  claimed 
the  land  in  dispute,  lived  on  it,  used  it,  and  sold  part  of  it. 

3.  The  consent  of  the  executor  was  not  necessary  to  perfect  the 
title  of  Allen  Campbell,  and  if  it  was,  the  executor  did  consent. 
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4.  As  soon  as  Allen  Campbell  became  qualified  to  take  and  hold 
real  estate  in  Kentucky,  as  he  did  on  the  18th  of  December,  1802, 
that  instant  he  became  vested  with  the  title,  in  fee,  as  an  executory 
devise,  without  a  deed. 

5.  If  Allen  Campbell  took  the  property  as  an  executory  devise, 
or  by  a  release  from  the  trustees;  then,  on  his  death,  Robert 
Campbell  and  Sarah  Beard  inherited  each  a  moiety,  and  when 
*3m  R°bert  Campbell  died  in  1805,  Sarah  Beard  became  *seised 

J  of  the  whole  fee,  and  conveyed  it  to  Fortunatus  Cosby,  in 
1806. 

6.  The  title  of  the  demandants  is  defective,  because  it  is  derived 
under  a  deed  from  Richard  Taylor,  who  was  not  a  trustee  under  the 
will  of  John  Campbell,  but  was  an  executor. 

7.  When  the  conveyance  was  made  by  Taylor,  the  defendant 
was  in  adverse  possession  of  the  land. 

8.  The  demandants  cannot  recover  in  a  writ  of  right  Some  of 
them  have,  on  their  own  showing,  no  title, at  all :  and  if  others  have 
a  title,  it  is  not  a  joint  title  with  some  of  the  demandants ;  and  other 
persons,  if  any  of  the  demandants  have  title,  who  also  have  title, 
are  omitted  in  the  suit,  although  they  are  joint  tenants  with  the  de- 
mandants in  the  writ ;  and  a  joint  tenant  cannot  recover  his  interest 
unless  all  his  co-joint  tenants  are  joined  in  the  writ. 

9.  In  a  writ  of  right  the  demandant  may  recover  less  than  what 
he  ctmnts  for,  but  it  is  less  as  to  the  quantity,  and  not  different  in  the 
nature  of  his  title ;  for  if  he  could,  then  the  rule  that  the  proof 
must  agree  with  the  statement,  would  be  defeated ;  which  would 
not  be  the  case  when  he  recovered  less  in  quantity :  this  is  the  dis- 
tinction in  almost  every  form  of  action. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  cause  comes  up  on  a  writ  of  error  from  the  Circuit  Court  of 
the  United  States,  for  the  District  of  Kentucky. 

It  is  a  writ  of  right  for  the  recovery  of  a  piece  or  tract  of  land, 
the  title  to  which  is  admitted  to  have  been  duly  and  legally  vested 
in  John  Campbell.  Both  parties  claim  under  the  will  of  John 
Campbell,  as  the  source  of  title. 

The  demandants  claim  under  a  deed  from  Richard  Taylor,  the 
surviving  executor  of  John  Campbell,  bearing  date  the  21st  of  April, 
1826,  to  Joseph  Beard,  Elizabeth  Megowan,  and  the  heirs  of  Wil- 
liam Beard.  The  tenant  claims  under  a  devise  in  the  will  of  John 
Campbell ;  and  the  decision  of  the  case  depends  mainly  upon  the 
construction  to  be  given  to  this  devise. 

The  evidence  in  the  cause  being  clewed,  each  of  the  parties  moved 
the  Court  for' instructions  to  the  jury.  The  demandants  prayed  the 
Court  'to  instruct  the  jury,  that  unless  they  find  from  the  evidence,, 
•3141  *at  *e  surv^v^n8  trustee  of  Colonel  Campbell's  *will  con- 
J  veyed  by  deed  the  land  in  contest  to  Allen  Campbell,  the  law 
is  for  the  demandants. 

That  unless  they  find,  from  the  evidence,  that  Allen  Campbell 
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was  naturalized,  according  to  the  laws  of  the  United  States,  that  the 
law  is  with  the  demandants. 

That  from  the  facts  agreed,  and  the  evidence  offered,  the  law  is 
for  the  demandants,  and  that  they  ought  to  find  accordingly. 

These  instructions  the  Court  refused  to  give;  but,  on  the  prayer 
of  the  tenant,  gave  the  following  instructions: 

That  the  premises  in  question  passed  in  fee  to  Allen  Campbell, 
the  half-brother  of  John  Campbell,  under  the  will;  and  at  the  death 
of  the  said  Allen,  passed  by  descent  from  him  to  Robert  Campbell 
and  Sarah  Beard ;  and  from  him,  Robert  Campbell,  to  her,  Sarah 
Beard:  provided  the  jury  believed,  1.  That  John  Campbell  was  a  citi- 
zen of  the  United  States,  and  died  in  October,  1799,  and  had  never 
been  married.  2.  That  the  said  Allen  Campbell  came  to  the  state 
of  Kentucky  in  December,  1799,  and  continued  to  reside  therein, 
until  September,  1804,  and  then  died  intestate,  and  had  never  been 
married.  3.  That  the  said  Robert  Campbell  was  a  citizen  of  the 
United  States,  and  half-brother  of  the  said  Allen ;  that  Sarah  Beard 
was  half-sister  of  the  said  Allen,  and  came  to  Kentucky  in  October, 
1800;  and  continued  to  reside  therein  until  the  death  of  the  said 
Allen ;  that  the  said  Robert  Campbell  died  in  August,  1805,  intestate, 
and  had  never  been  married ;  and  that  the  said  Sarah  Beard  was 
the  sister  of  the  said  Robert  Campbell. 

The  material  facts  in  this  case  are  not  at  all  drawn  in  question. 
They  are  agreed  upon  by  a  stipulation  contained  in  the  record. 
And  we  must  at  all  events  assume,  for  the  purpose  of  the  present 
decision,  that  the  jury  have  found  all  the  facts,  hypothetical! y  put 
by  the  Court  in  the  instruction  given  to  them ;  and  upon  the  as- 
sumption of  which  the  Court  instructed  the  jury,  that  in  point  of 
law  the  demandants  were  not  entitled  to  recover :  and  whether  this 
instruction  was  correct,  is  the  question  now  before  this  Court. 

Upon  the  argument  here,  several  objections  have  been  made  to 
the  right  of  the  demandants  to  recover  in  this  action,  claiming,  as 
they  do,  different  titles,  which  cannot,  as  is  alleged,  be  set  up  under 
a  joint  action  in  this  matter.  This,  however,  is  *rather  mat-  r»315 
ter  of  form ;  and  as  the  case  is  before  us  on  the  merits,  and  *- 
has  been  fully  argued,  we  pass  by  this  objection  without  stopping  to 
inquire  whether  it  was  well*  founded  or  not. 

The  clause  in  the  will  of  John  Campbell,  upon  which  the  right  to 
the  land  in  question  depends,  is  as  follows : 

"  And  if  within  that  time,  my  said  half-brother,  Allen  Campbell, 
shall  become  a  citizen  of  the  United  States,  or  be  otherwise  qualified 
by  law  to  take  and  hold  real  estate  within  the  same,  I  then  direct 
that  my  said  trustees,  or  the  survivor  or  survivors  of  them,  shall 
convey  to  him,  my  said  half-brother,  Allen  Campbell,  his  heirs  or 
assigns,  in  fee  simple,  all  the  lands  herein  before  described  in  this 
devise.  But  if  my  said  half-brother  shall  not,  within  the  time  afore- 
said, become  a  citizen  as  aforesaid,  I  then  direct  that  my  said  trus- 
tees, or  the  survivor  or  survivors  of  them,  shall  sell  and  dispose  of 
the  said  lands,  hereby  directed  to  be  conveyed  to  him,  on  two  years' 
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credit ;  with  interest  from  the  date,  to  be  paid  annually.  And  the 
money  and  interest  arising  from  such  sale,  to  be  transmitted  to  my 
said  half-brother,  to  whom  I  give  and  bequeath  the  same." 

The  testator  then  provides  for  the  disposition  of  these  lands,  and 
the  proceeds  thereof,  in  case  his  said  half-brother  shall  die  before  the 
expiration  of  the  aforesaid  term  of  five  years  after  his  arrival  at  th§ 
age  of  twenty-one  years ;  and  then  adds  the  following  clause : 

"  But  should  my  said  half-brother  become  a  citizen  of  the  United 
States  of  America,  or  be  otherwise  qualified  to  hold  real  estate 
within  the  same,  before  his  death ;  it  is  then  my  will  and  desire, 
that  he  shall  have  the  sole  absolute  disposal  of  all  the  estate  herein 
before  devised  and  bequeathed  to  him,  notwithstanding  he  may  not 
have  obtained  deeds  therefor  from  my  said  trustees." 

It  is  contended  on  the  part  of  the  demandants,  that  under  this  will, 
the  legal  estate  of  the  land  in  question  is  vested  in  the  executors  and 
trustees;  and  that  Allen  Campbell  did  not  take  any  legal  estate 
under  the  will,  and  could  not  acquire  it,  except  by  deed  from  the 
trustees  or  the  survivor  of  them.  And  they  contend  that  Richard 
Taylor  was  such  survivor;  and  they  claim  under  the  deed  from  him 
of  the  21st  of  April,  1826.  But  if  Richard  Taylor  had  no  authority 
to  convey  this  land,  the  demandants  fail  entirely  to  show  any  title 
*3161  w^atever  m  the  *land.  His  authority  to  convey  the  land, 
J   lies  at  the  foundation  of  the  right  set  up  by  them. 

Richard  Taylor  is  not  named  as  one  of  the  trustees.  The  trus- 
tees named  are,  James  M illigan,  Charles  Simms,  William  Elliot,  and 
Philip  Ross ;  who  are  also  appointed  executors ;  and  to  whom  the 
testator  devises  his  estate,  both  real  and  personal,  in  trust  for  the 
uses  and  purposes  provided  and  declared  in  his  will.  It  is  true  that 
he  afterwards,  in  a  codicil,  names  Richard  Taylor  as  one  of  his  ex- 
ecutors. But  the  estate  was  vested  in  the  other  executors  named, 
as  trustees;  and  Taylor,  in  his  capacity  merely  as  executor,  ac- 
quired no  title  to  the  land,  or  any  authority  to  sell  it. 

But  it  is  unnecessary  to  rest  the  case  upon  this  point,  as  it  is  very 
clear  that,  under  the  will  of  John  Campbell,  his  half-brother,  Allen 
Campbell,  took  an  estate  in  fee  simple,  as  an  executory  devise,  with- 
out any  deed  from  the  trustees. 

The  intention  of  the  testator  in  this  respect  cannot  be  mistaken. 
Allen  Campbell  was  then  an  alien,  and  was  not  or  might  not  be 
qualified  to  take  and  hold  real  estate.  The  title  was  accordingly 
vested  in  trustees,  with  directions  to  convey  the  same  to  him,  when 
ne  should  become  qualified  by  law  to  take  and  hold  the  same.  And 
if  he  should  not,  within  a  specified  time,  become  qualified  to  take 
and  hold  real  estate,  his  trustees  are  directed  to  sell  the  land,  and 
transmit  the  avails  thereof  to  the  said  Allen  Campbell ;  thus  pro- 
viding for  all  supposed  contingencies  with  respect  to  the  situation 
of  the  devisee,  and  to  enable  him  to  receive  the  benefit  of  the  devise. 
But  that  his  right  and  title  to  this  estate  might  not  at  all  depend 
upon  the  trustees,  he  devises  the  land  directly  to  the  said  Allen 
Campbell,  if  he  should  at  any  time  before  his  death  become  a  citizen 
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of  the  United  States,  or  be  otherwise  qualified  to  hold  real  estate ; 
notwithstanding,  he  may  not  have  obtained  deeds  therefor  from  his 
said  trustees. 

This  was  a  good  executory  devise,  depending  on  the  contingency 
of  his  becoming  a  citizen  of  the  United  States  or  otherwise  qualified 
to  hold  real  estate.  The  contingency  was  not  too  remote.  It  must 
necessarily,  not  only  from  the  nature  of  the  contingency,  but  by  ex- 
press limitation  in  the  devise,  happen  in  the  lifetime  of  the  devisee, 
if  ever.  And  upon  the  happening  of  this  contingency,  there  can  be 
no  *doubt  but  the  devisee  took  an  estate  in  fee.  The  words  r»317 
in  the  will  are  amply  sufficient  to  pass  an  estate  in  fee.  And  '- 
the  only  remaining  inquiry  is,  whether  Allen  Campbell,  before  his 
death,  became  qualified  tb  take  and  hold  real  estate,  in  the  state  of 
Kentucky.  And  this  will  depend  upon  the  act  of  the  legislature  of 
that  state,  passed  on  the  18th  of  December,  1800,  which  is  as  fol- 
lows :  "  whereas,  by  the  la  wis  now  in  force  in  this  commonwealth, 
aliens  cannot  hold  lands  therein,  and  whereas,  it  is  considered  the 
true  interest  of  this  state,  that  such  prohibitions  be  done  away :  Be 
it  therefore  enacted,  &c,  that  any  alien,  other  than  alien  enemies, 
who  shall  have  actually  resided  within  this  commonwealth  two 
years,  shall,  during  the  continuance  of  his  residence  herein,  after 
the  said  period,  be  enabled  to  hold,  receive,  and  pass  any  right,  title, 
or  interest,  to  any  lands  or  other  estate  known,  within  this  common- 
wealth, in  the  same  manner,  and  under  the  same  regulations,  as  the 
citizens  of  this  state  may  lawfully  do."    2  Littell's  Laws,  400. 

The  evidence  in  the  record  shows,  and  it  is  so  found  by  the  jury, 
that  Allen  Campbell  came  to  the  state  of  Kentucky,  in  December, 
1799,  and  continued  to  reside  therein  until  September,  1804,  when 
he  died  intestate,  never  having  been  married.  It  is  argued  on  the 
part  of  the  demandants,  that  this  law  only  embraces  aliens  who  shall 
have  resided  within  the  state  two  years  before  the  passing  of  the 
act ;  and  does  not,  therefore,  reach  the  case  of  Allen  Campbell. 

This  is  certainly  too  narrow  an  interpretation  of  this  law,  to  meet 
the  obvious  intention  of  the  legislature ;  even  admitting  that  such 
is  the  strict  grammatical  construction. 

The  preamble  in  the  act  may  be  resorted  to,  to  aid  in  the  con- 
struction of  the  enacting  clause,  when  any  ambiguity  exists.  That 
preamble  evidently  shows  that  the  intention  of  the  legislature  was 
to  make  a  general  provision  for  removing  the  disability  of  aliens  to 
hold  real  estate,  and  this,  founded  upon  state  policy,  doubtless  for 
the  purpose  of  encouraging  the  settlement  of  the  country :  and  this 
object  would  be  in  a  great  measure  defeated  by  restricting  the  act 
to  aliens  who  shall  have  resided  two  years  in  the  state,  before  the 
passing  of  the  act.  The  condition  upon  which  aliens  are  placed  on 
the  same  footing  with  citizens,  with  respect  to  the  right  of  holding 
and  *disposing  of  land,  is  a  two  years'  residence  within  the  r«318 
state ;  and  the  full  effect  and  benefit  of  the  act,  and  the  clear  *- 
intention  of  the  legislature,  require  a  construction  which  gives  to  it 
a  prospective  as  well  as  retrospective  application.    And,  under  this 
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construction,  Allen  Campbell  became  qualified  to  take  and  hold  the 
title  to  the  land  in  question,  and  pass  the  same ;  in  the  same  man- 
ner as  if  he  had  been  a  citizen  of  the  state.  No  constitutional 
objection  can  be  made  to  this  act.  It  does  not  profess  to  naturalize 
aliens.  It  is  not  necessary  that  they  should  be  made  citizens,  in 
order  to  hold  and  pass  real  estate ;  and  the  condition  upon  which 
this  may  be  done,  is  a  matter  resting  entirely  with  the  state  legisla 
ture.  We  are,  accordingly,  unanimously  of  opinion,  that  the  judg- 
ment of  the  Circuit  Court  is  correct ;  and  it  is,  accordingly  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Ken- 
tucky, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
adjudged,  and  ordered,  that  the  judgment  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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Louisiana.  An  action  was  instituted  on  a  Treasury  transcript  for  the  recovery  of  the  balance  *JP  i*** 
stated  to  be  due  to  the  United  States,  by  the  defendant,  as  assistant  deputy  quartermaster-  f~ o-^ 
general  The  defendant  pleaded,  as  a  set-off,  a  claim  on  the  United  States,  which  had  ggf  & 
been  assigned  to  him  by  the  owners  of  a  schooner,  for  loss  and  demurrage  of  the  schooner,  t»  810 
chartered  to  the  United  States,  on  a  voyage  from  New  Orleans  to  Appalachicola,  with  98 f  386 
troops,  &c  This  claim  was  presented  to  the  proper  officers  of  the  government,  am?  9  «  jgJJ 
refused.  Held:  The  defendant  was  not  entitled  to  plead  this  as  a  set-off  to  the  claim  o  9  L^cl  142 
the  United  8tates.  X88         1173 

The  rule  as  to  set-off,  in  questions  arising  exclusively  under  the  laws  of  the  United  States, 
cannot  be  influenced  by  any  local  law  or  usage.  The  rule  must  be  uniform  in  the  differ- 
ent states;  for  it  constitutes  the  law  of  the  Courts  of  the  United  States,  in  a  matter  which 
relates  to  the  federal  government 

When  a  defendant  has,  in  his  own  right,  an  equitable  claim  against  the  government  for 
services  rendered  or  otherwise,  and  has  presented  it  to  the  proper  accounting  officer  of  the 
government,  who  has  refused  to  allow  it,  he  may  set  up  the  claim  as  a  credit  in  a  suit 
brought  against  him,  for  any  balance  of  money  claimed  to  be  due  by  the  government ; 
and  when  the  vouchers  are  not  in  the  power  of  the  defendant  before  the  trial,  or,  from  the 
peculiar  circumstances  of  the  case,  a  presentation  of  the  claim  to  the  Treasury  could  not 
be  required,  the  offset  may  be  submitted  to  the  action  of  the  jury.  But  a  claim  for  un- 
liquidated damages  cannot  be  pleaded  by  way  of  set-on^  in  an  action  between  individuals; 
and  the  same  rule  governs  in  an  action  brought  by  the  government 

Where  the  parties  in  their  contract Jix  on  a  certain  mode  by  which  the  amount  to  be  paid 
shall  be  ascertained,  the  party  that  seeks  an  enforcement  of  the  agreement  must  show  that 
he  has  done  every  thing  on  his  part,  which  could  be  done,  to  carry  it  into  effect  He 
cannot  compel  the  payment  of  the  amount  claimed,  unless  he  shall  procure  the  kind  of 
evidence  required  by  the  contract;  or  show  that,  by  time  or  accident,  he  is  unable  to 
do  so. 

IN  error  to  the  District  Court  of  the  United  States,  for  the  Eastern 
District  of  Louisiana. 

The  United  States,  on  the  10th  of  January,  1822,  instituted  a  suit, 
by  petition,  in  the  District  Court  of  the  United  States  in  Louisiana, 
against  the  defendant,  William  L.  Robeson,  late  assistant  deputy 
quartermaster-general  in  the  army  of  the  United  States;  claiming  to 
recover  the  sum  of  two  thousand  six  hundred  and  sixty-three  dol- 
lars and  sixty-one  cents,  for  the  balance  of  his  account,  as  such  officer, 
as  settled  and  examined,  adjusted,  admitted,  and  certified  at  said 
department. 

*To  this  petition  and  the  citation  issued  thereon,  the  r»320 
defendant  answered  and  pleaded,  that  the  United  States  were  '- 
indebted  to  him  in  the  sum  of  three  thousand  dollars  for  work, 
labour,  attendance,  &c,  bestowed  by  him  in  and  about  the  business 
of  the  United  States,  and  for  the  United  States,  at  their  request;  and 
for  materials  and  necessary  things  by  him,  before  the  time  of  action, 
bought,  found  and  employed,  in  and  about  the  said  work  and 
labour ;  for  goods  sold  and  delivered,  and  for  money  laid  out  and 
expended  for  the  United  States,  at  their  request;  for  money  due  and 
owing  to  him,  and  interest  thereon :  which  sums  of  money  exceed 
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the  sum  claimed  by  the  United  States  from  him ;  and  out  of  which 
sum  so  claimed  he  is  willing,  and  offers  to  set  off  and  allow  to  the 
United  States  the  full  amount  of  their  claim. 

On  the  same  day  this  answer  and  plea  were  filed,  the  21st 
January,  1822,  William  L.  Robeson  filed  an  affidavit  sworn  to  and 
subscribed  in  open  Court,  stating  that  he  was  equitably  entitled  to 
credits  which  had  been  submitted,  previously  to  the  commencement 
of  the  suit,  to  the  accounting  officers  of  the  Treasury  and  rejected ; 
that  the  credits  are  as  follows,  viz.,  the  sum  of  thirty  dollars  for 
transportation  of  officers  to  Baton  Rouge  and  back  to  New  Orleans, 
and  an  amount  of  thirty-nine  dollars  for  transportation  of  officers 
from  Pass  Christianne  to  New  Orleans.  That  a  claim  of  three 
hundred  and  sixty-four  dollars  and  fifty  cents,  for  transportation  of 
contractors'  stores  taken  from  the  wreck  of  the  schooner  Italian,  and 
delivered  at  Appalachicola  in  April,  1818;  a  claim  for  demurrage  at 
Mobile  Point,  of  the  schooner  Experiment,  in  a  voyage  from  New 
Orleans  to  Appalachicola,  in  1818,  to  wit,  three  hundred  and  thirty 
dollars,  were  presented  to  the  quartermaster-general's  department, 
and  returned. 

Issue  being  joined,  and  the  cause  having  been  brought  to  trial,  in 
December,  1829,  a  verdict  was  found  for  the  plaintiff  for  a  less 
amount  than  the  balance  of  the  account  stated  at  the  Treasury  of  the 
United  States,  the  verdict  being  for  one  thousand  six  hundred  and 
fifty-six  dollars  and  eleven  cents,  instead  of  two  thousand  six  hundred 
and  sixty-three  dollars  and  sixty-one  cents.  This  difference  resulted 
from  allowances  made  by  the  jury,  under  the  ruling  and  direction 
of  the  Court  upon  various  points  which  arose  at  the  trial ;  in  respect 
to  which,  several  bills  of  exception  were  filed  by  the  counsel  of  the 
United  States. 

*3211  ^e  ^ret  ^  °f  excepti°ns  stated,  that  the  defendant  gave 
J  *in  evidence  certain  depositions  to  prove  the  amount  of  loss 
and  damage  claimed  by  Forsyth,  and  Walton,  and  Breedlove,  own- 
ers of  a  certain  schooner,  called  the  Experiment,  to  be  due  to  them 
by  the  United  States,  together  with  an  assignment  by  the  said  own- 
ers to  the  defendant,  for  the  consideration  of  five  hundred  dollars, 
of  the  whole  of  the  amount  so  claimed  by  them  under  a  charter  of 
the  Experiment  to  the  defendant,  as  assistant  deputy  quartermaster- 
general,  to  proceed  from  New  Orleans  to  Appalachicola  with  stores; 
their  claim  being  for  the  transportation,  by  the  Experiment,  of  pro- 
visions and  stores  belonging  to  the  United  States,  taken  from  the 
wreck  of  a  schooner,  and  carried  to  Appalachicola,  amounting  to 
three  hundred  and  sixty-four  dollars  and  fifty  cents,  for  demurrage 
of  the  schooner,  three  hundred  and  thirty  dollars,  and  for  the  loss 
of  a  cable  and  anchor,  two  hundred  and  twenty-six  dollars  and 
twenty  cents,  together  nine  hundred  and  twenty  dollars  and  seventy- 
cents.  w 

The  plaintiffs  prayed  the  Court  to  instruct  the  jury,  that  till 
defendant  could  not  set  off  against  the  demand  of  the  United  States 
ft  greater  sum  than  that  expressed  as  the  consideration  of  the  trans- 
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fer,  .  * j  hundred  dollars.    The  demurrage  claimed  was  for 

detention  of  the  schooner  at  Mobile  Point;  and  he  proved  by  tho 
charterparty,  the  right  of  the  charterers  to  the  same,  and  his  right 
under  the  assignment  thereof;  and  offered  evidence  of  the  detention 
of  the  vessel  at  Mobile  Point. 

The  plaintiffs  prayed  the  Court  to  instruct  the  jury,  that  evidence 
of  a  detention  at  Mobile  Point  could  not  sustain  a  claim  for  damage 
under  the  charterparty;  and  that,  under  the  pleading  and  Treasury 
report^  no  offset  could  be  sustained  for  a  detention  at  Mobile  Point; 
but  the  Court  refused  so  to  instruct,  and  to  these  refusals  the  plain- 
tiffs excepted. 

The  third  bill  of  exceptions  relates  to  the  assignment  from  the 
owners  of  the  schooner  Experiment,  mentioned  in  the  first  bill. 
The  plaintiffs  objected  to  its  admission  in  evidence,  because  it  had 
been  received  by  the  defendant  after  he  had  ceased  to  be  in  the 
employ  of  the  United  States,  and  because  not  offered  as  proof  of 
payment  of  a  debt  due  from  the  United  States,  but  as  evidence  of 
the  purchase  of  a  claim  against  the  United  States,  which  could  not 
be  set  off  in  this  action.  The  Court  overruled  these  objections:  and 
the  plaintiffs  excepted. 

The  other  bills  of  exception  are  not  inserted,  as  they  were  not 
noticed  in  the  opinion  of  the  Court. 

•The  case  was  submitted  to  the  Court  by  Mr.  Butler,  At-  r*q2o 
tomey-General,  on  a  printed  argument.   No  counsel  appeared   L 
for  the  defendant  in  error. 

It  was  contended  that  the  judgment  of  the  Court  below  was  erro- 
neous, and  ought  to  be  reversed  for  the  following  reasons. 

The  several  decisions  of  the  Court,  in  relation  to  the  offsets 
claimed  by  the  defendant  under  the  assignment  from  the  owners  of 
the  Experiment,  as  specified  in  the  first,  third,  and  fourth  bills  of 
exceptions,  were  erroneous. 

There  is  no  act  of  Congress  defining,  generally,  the  law  of  set-off 
The  third  and  fourth  sections  of  the  act  of  the  3d  of  March,  1797, 
Story,  464,  imply  that  persons  sued  as  debtors  at  the  Treasury,  might 
be  entitled,  in  certain  cases,  to  set  off  claims  for  credits  rejected  by 
the  accounting  officers,  but  they  do  not  attempt  to  define  the  nature 
of  those  credits.  They,  however,  impose  the  following  restrictions 
on  the  right  of  set-off,  that  is  to  say:  first,  they  require  the  defendant 
to  make  oath  that  he  is  equitably  entitled  to  credits  which  had  been 
previously  presented  to  and  rejected  by  the  accounting  officer.  And 
secondly,  they  forbid  the  allowance  of  any  claims  for  credits  except 
such  as  shall  have  been  so  presented  and  rejected;  unless  the  defend- 
ant shall  be  in  possession  of  vouchers  at  the  trial,  not  before  in  his 
power,  &c.  In  all  other  respects,  the  laws  and  modes  of  proceeding 
on  the  subject  of  set-off  in  the  state  in  which  the  trial  is  had,  must, 
i^ider  the  judicial  and  process  acts,  be  observed  as  rules  of  decisions; 
Except  when  the  constitution,  treaties,  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide."  Judicial  Act  of  1789, 
sect.  34,  1  Story,  67. 
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The  claim  for  detention  at  Mobile  Point  not  being  especially  pro 
/ided  for  in  the  charterparty,  could  not  be  sustained  as  a  claim  for 
demurrage ;  it  was  a  mere  unliquidated  claim  for  damages.  Such  a 
claim  could  not,  under  the  law  of  Louisiana,  be  set  off.  Civil  Code 
of  1808,  p.  298,  art.  191;  Civil  Code  of  1825,  p.  718,  art  2205;  7 
Martin,  516. 

It  is  not  pretended  that  Robeson  paid  to  the  owners  of  the  schoo- 
ner the  moneys  he  desired  to  set  off,  in  the  execution  of  his  duty  as 
disbursing  officer.  If  they  had  been  so  paid  in  good  faith,  and  for 
valid  claims,  they  might  have  been  proper  credits,  because  they 
related  to  the  same  general  appropriation.  Act  of  March  2d,  1809 , 
*3231  2  Story>  1122>  sec-  l-  But  the  credit  *claimed  by  the  part} 
J  is  for  an  outstanding  demand,  bought  up  by  this  officer,  for  a 
gross  sum.  The  second  and  third  sections  of  the  act  of  the  31st  ot 
January,  1813,  3  Story,  1876,  by  necessary  implication,  forbid  any 
disbursing  officer  to  apply  public  money  remaining  in  his  hands  to 
any  such  purpose ;  and  require  the  prompt  payment  to  the  Treasury 
of  all  moneys  remaining  in  his  hands,  except  such  as  he  may  be 
authorized  to  retain  for  salary,  pay,  or  emolument. 

This  attempt  of  the  defendant  is  equally  forbidden  by  the  general 
law  of  principal  and  agent,  as  universally  understood.  An  agent 
intrusted  with  moneys  to  be  disbursed  for  his  principal,  will  not  be 
permitted  to  pay  off  his  principal's  debts,  without  authority,  or  to 
purchase  up  claims  against  him,  for  the  purpose  of  offsetting  such 
debts  or  claims,  in  an  action  against  him  for  the  moneys  remaining 
in  his  hands ;  Middletown  and  Harrisburg  Turnpike  Company  v. 
Watson's  Administratrix,  1  Rawle,  330.  .  The  same  principle  is 
recognised  in  the  law  of  Louisiana ;  Civil  Code  of  1808,  p.  424 
art.  19.  24  26.  29;  Civil  Code  of  1825,  p.  938,  art.  2974  to  2984' 
p.  942,  art.  2990  to  2994.  And  without  reference  to  the  character 
of  the  defendant  as  an  agent,  the  Courts  of  Louisiana  will  not 
allow  a  defendant  to  set  off  money  paid  by  him  on  account  of  a 
debt  due  from  the  plaintiff  to  a  third  person,  unless  it  be  shown  to 
have  been  made  at  plaintiff's  request;  Roger's  Heirs  v.  Bynum, 
9  Martin,  82.  It  is  unnecessary  to  enlarge  on  the  injurious  conse- 
quences which  would  probably  follow  the  allowance,  in  cases  of 
this  nature,  of  the  course  adopted  by  the  defendant. 

At  ail  events,  the  defendant  should  only  have  been  allowed  to 
set  off  the  amount  actually  paid  by  him ;  no  rule  being  better  esta- 
blished, or  more  important,  in  reference  to  all  cases  of  a  fiduciary 
nature,  than  that  which  denies  to  a  trustee  the  benefit  of  any  profit 
made  in  purchasing  up  claims  against  the  trust  estate ;  Van  Horn  v. 
Fonda,  5  John.  Chan.  Rep.  388. 

Mr.  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

The  plaintiffs  brought  their  action  against  the  defendant,  in  the 
District  Court  of  Louisiana,  to  recover  a  balance  of  public  money 
which  remained  in  his  hands  as  late  assistant  deputy  quartermaster- 
general.  The  pleadings  being  made  up,  the  cause  was  submittec 
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to  a  jury,  who  rendered  a  verdict  for  a  •sum  less  by  one  r«324 
thousand  and  seven  dollars,  than  the  reported  balance  at  the  L 
Treasury  department. 

This  difference  was  produced  by  certain  decisions  of  the  Court. 
on  the  trial,  and  to  which  exceptions  were  taken.  And  these  excep- 
tions are  now  brought  before  this  Court  by  a  writ  of  error. 

In  the  first  bill  of  exceptions,  it  appears,  the  defendant  gave  in 
evidence  certain  depositions,  to  prove  the  amount  of  loss  and  damage 
sustained  by  the  owners  of  the  schooner  Experiment,  on  a  voyage 
from  New.  Orleans  to  Appalachicola,  with  troops  and  stores  for  the 
government  of  the  United  States ;  and  also  a  certain  instrument 
referred  to,  marjgin  A,  by  which  instrument  the  owners  of  the  said 
schooner  Experiment  transferred  to  the  defendant  their  claims  for 
compensation  upon  the  United  States,  &c. 

And  in  the  third  bill  of  exceptions,  the  District  Attorney  prayed 
the  Court  to  instruct  the  jury,  that  the  above  claim  could  not  be 
pleaded  by  the  defendant  as  a  set-off  in  this  action,  which  prayer 
was  refused. 

The  first  question  which  arises  on  these  exceptions  is,  whether  a 
claim  which  has  been  transferred  to  the  defendant,  forms  a  proper 
subject  of  set-off,  under  the  acts  of  Congress,  to  a  demand  of  the 
government  If  this  question  shall  be  decided  in  the  negative,  it 
will  not  be  necessary  to  inquire  whether  the  claim  in  itself  consti- 
tutes a  proper  item  of  set-off.  It  seems  to  have  been  presented  to 
the  proper  accounting  officer  of  the  government  as  a  credit,  and  that 
he  refused  to  allow  it. 

This  is  a  question  which  arises,  exclusively,  under  the  acts  of 
Congress,  and  no  local  law  or  usage  can  have  any  influence  upon 
it.  The  rule  as  to  set-off  in  such  cases  must  be  uniform  in  the  dif- 
ferent states;  for  it  constitutes  the  law  of  the  Courts  of  the  United 
States,  in  a  matter  which  relates  to  the  federal  government 

Where  a  defendant  has  in  his  own  right  an  equitable  claim  against 
the  government,  for  services  rendered  or  otherwise,  and  has  pre- 
sented it  to  the  proper  accounting  officer  of  the  government,  who 
has  refused  to  allow  it ;  he  may  set  up  the  claim  as  a  credit  on  a 
writ  brought  against  him,  for  any  balance  of  money  claimed  to  be 
due  by  the  government  And  *where  the  vouchers  were  r«325 
not  in  the  power  of  the  defendant  before  the  trial ;  or,  from  L 
the  peculiar  circumstances  of  the  case,  a  presentation  of  the  claim 
to  the  Treasury  could  not  be  required,  the  offset  may  be  submitted 
for  the  action  of  the  jury.  But  a  claim  for  unliquidated  damages ' 
cannot  be  pleaded  by  way  of  a  set-off,  in  an  action  between  indi- 
viduals ;  and  the  same  rule  governs  in  an  action  brought  by  the 
government. 

There  is  no  law  of  Congress  which  authorizes  the  assignment  of 
claims  on  the  United  States ;  and  it  is  presumed  that  if  such  assign- 
ment is  sanctioned  by  the  Treasury  department,  it  is  only  viewed  as 
an  authority  to  receive  the  money,  and  not  as  vesting  in  the  assignee 
a  legal  right    But  whatever  may  be  the  usage  of  the  Treasury 
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department  on  this  subject,  it  is  clear  that  such  an  assignment,  as 
between  individuals,  on  common  law  principles,  cannot  be  regarded 
as  transferring  to  the  assignee  a  right  to  bring  an  action  at  law,  on 
the  account,  in  his  own  name ;  or  to  plead  it,  by  way  of  set-off, 
to  an  action  brought  against  him,  either  by  an  individual  or  the 
government. 

The  claim  set  up  by  the  defendant  as  a  set-off  in  this  case,  may 

have  beeu  fairly  obtained ;  and,  indeed,  such  is  the  presumption,  in 

the  absence  of  all  evidence  going  to  impeach  the  assignment  or  the 

consideration  on  which  it  was  made ;  but  the  assignee,  not  holding 

/the  legal  right,  cannot  assert  the  claim,  as  a  set-off,  in  this  action. 

If  any  individual  who  holds  in  his  hands  public  money,  could 
defend  himself  against  an  action  brought  by  the  government,  by 
purchasing  claims  against  it,  he  might  speculate  on  such  claims  to 
almost  any  extent.  This  practice  would  be  as  impolitic  for  the 
government,  as  it  would  be  injurious  to  individuals. 

The  practice  of  the  State  Courts,  which  has  been  adopted  under 
the  act  of  Congress  of  1824,  for  the  Courts  of  the  United  States  in 
Louisiana,  cannot  affect  the  point  under  consideration.  For  if  it 
were  made  to  appear,  that  under  the  laws  of  that  state  an  open 
account  is  assignable,  so  as  to  enable  the  assignee  to  bring  an  action 
in  his  own  name,  or  to  plead  the  account  by  way  of  set-off,  it  could 
not  be  done  in  the  present  case. 

The  principles  involved  in  this  case  are  connected  with  the  fiscal 
action  of  the  government,  and  they  cannot  depend  either  upon  the 
local  practice  or  law  of  any  state. 

*3261  *The  secon(*  bill  of  exceptions  states  that,  "on  the  trial  of 
J  this  cause  a  certain  charterparty  or  instrument,  marked  B, 
&c,  and  by  which  the  steamboat  Tennessee  was  chartered  for  the 
conveyance  of  a  detachment  of  troops  under  the  command  of  Colo- 
nel Arbuckle,  was  offered  in  evidence :  that  by  said  charterparty 
it  was  agreed,  that  if  a  larger  quantity  of  baggage  and  stores  should 
be  carried  in  said  boat  than  was  stipulated  in  said  charterparty, 
that  freight  should  be  paid  on  the  same,  on  the  production  of  the 
certificate  of  the  said  commanding  officer,  Colonel  Arbuckle.  The 
defendant  offered  in  evidence  the  deposition  of  witnesses  to  prove 
the  carrying,  by  the  said  steamboat  Tennessee,  of  a  greater  quantity 
of  baggage  and  stores  than  that  stipulated  in  the  charterparty ;  to 
the  introduction  of  which  testimony  the  District  Attorney  objected : 
because,  under  the  terms  of  the  said  charterparty,  no  other  evidence 
than  the  certificate  of  the  said  Colonel  Arbuckle  could  be  received 
to  establish  the  claim  to  surplus  freight ;  but  the  Court  overruled  the 
objection,  and  admitted  the  evidence." 

In  the  charterparty  it  is  agreed  that  Breedlove,  Bradford,  and 
Robeson  should  transport,  unavoidable  accidents  excepted,  a  part 
of  the  seventh  regiment  of  infantry,  under  the  command  of  Colonel 
M.  Arbuckle,  and  their  baggage,  together  with  a  quantity  of  stores, 
not  to  exceed  the  bulk  of  eight  hundred  barrels,  to  the  port  of  Ar- 
kansas. &c.  "  For  the  true  and  faithful  performance  of  the  above, 
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certificates  of  which  to  be  given  by  Colonel  M:  Arbuckle,  or  officer 
commanding,  the  party  of  the  second  part  binds  himself,  as  agent 
of  the  United  States  to  pay,"  &c. 

And  on  the  charterparty  is  endorsed,  "  It  is  understood  that,  for 
all  stores,  &c,  above  the  quantity  specified,  the  same  rate  shall  be 
paid,  upon  producing  duplicate  specified  certificates' of  the  command- 
ing officer." 

The  following  certificate  of  Colonel  Arbuckle  was  endorsed  on 
the  charterparty.  "  I  certify,  that  Captain  A.  B.  Bradford  did,  in 
compliance  with  the  foregoing  agreement,  transport  from  New  Or- 
leans to  this  place,  a  part  of  the  seventh  regiment  of  infantry, 
amounting  to  one  hundred  and  ninety-nine,  with  a  suitable  number 
of  officers,  and  their  baggage ;  and  that  he  did  also  transport  thirty 
men  of  the  seventh  regiment,  not  belonging  to  the  Arkansas  com- 
mand, from  New  Orleans  to  the  *mouth  of  Red  river.  The  r*327 
boat  was  detained  at  Baton  Rouge  about  nine  hours,  and  ' 
at  the  mouth  of  Red  river  about  twenty  hours.  Captain  Bradford 
furnished,  for  the  use  of  the  troops,  six  cords  of  wood,  for  which  he 
is  entitled  to  compensation." 

As  it  appears  in  the  record  that  payment  has  been  made  for  the 
services  covered  by  the  above  certificate,  the  evidence  which  was 
admitted  to  be  given  to  the  jury,  it  is  presumed,  must  have  been  to 
show  the  transportation  of  freight  or  men,  in  addition  to  that  which 
is  certified  by  Colonel  Arbuckle.  And  the  question  as  to  the  legality 
of  this  evidence  is  raised. 

It  appears  that  the  agent  of  the  government  expressly  stipulated 
to  pay  the  money  under  the  contract,  on  the  certificate  of  Colonel 
Arbuckle,  or  the  officer  commanding  the  party.  And  for  any  addi- 
tional services,  to  those  provided  for  in  the  contract,  payment  was 
to  be  made  at  the  same  rate,  "  upon  producing  duplicate  specified 
certificates  of  the  commanding  officer." 

It  does  not  appear  that  any  excuse  was  offered  why  these  certifi- 
cates were  not  procured ;  and  the  question  is,  whether  the  claimant, 
at  his  option,  can  establish  his  claim  by  other  evidence.  The  con- 
tract is  a  law  between  the  parties  in  this  respect ;  as  they  expressly 
agree  that  the  amount  of  the  service  shall  be  established  by  the  cer- 
tificates of  the  commanding  officer.  Can  it  be  established  in  any 
other  manner,  without  showing  the  impracticability  of  obtaining  the 
certificates  ?  Is  not  this  part  of  the  contract  as  obligatory  as  any 
other  part  of  it ;  and  if  so,  is  not  the  obtaining  of  the  certificate  a 
condition  precedent  to  the  payment  of  the  money? 

Where  the  parties,  in  their  contract,  fix  on  a  certain  mode  by 
which  the  amount  to  be  paid  shall  be  ascertained,  as  in  the  present 
case,  the  party  that  seeks  an  enforcement  of  the  agreement  must 
show  that  he  has  done  every  thing  on  his  part,  which  could  be  done 
to  carry  it  into  effect.  He  cannot  compel  the  payment  of  the  amount 
claimed,  unless  he  shall  procure  the  kind  of  evidence  required  by 
the  contract,  or  show  that  by  time  or  accident  he  is  unable  to  do  so. 
And  as  this  was  not  done  by  the  defendant  in  the  District  Court,  no 
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evidence  to  prove  the  service,  other  than  the  certificates,  should  have 
been  admitted  by  the  Court 

* 300-1       Had  the  defendant  proved  that  application  had  been  made 
J  >*to  the  commanding  officer  for  the  proper  certificates,  and  that 
he  refused  to  give  them ;  it  would  have  been  proper  to  receive  other 
evidence  to  establish  the  claim. 

Other  exceptions  were  taken  to  the  rulings  of  the  Court  in  the 
course  of  the  trial,  but  as  they  relate  to  the  assigned  claim  set  up  by 
the  defendant,  it  cannot  be  necessary  to  consider  them. 

On  the  grounds  that  the  District  Court  permitted  the  assigned 
account  to  be  given  in  evidence  by  the  defendant,  as  a  set-off;  and 
allowed,  under  the  circumstances  stated,  other  evidence  than  the 
certificates  of  the  commanding  officer  to  prove  the  transportation 
account ;  the  judgment  below  must  be  reversed,  and  the  cause  re 
manded  for  further  proceedings. 
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*  Joseph  D.  Beers,  William  L.  Booth,  and  Isaac  R.  St.  John,      m?  «r( 
Plaintiffs  in  error  v.  Richard  Haughton.  I  Jfc  jg») 

9p  3S>i 

Ohio.  In  Jane,  1830,  Been  et  al.  brought  an  action  of  assumpsit  in  the  Circuit  Court  of  156  281  [ 
Ohio  against  J.  Harris  and  C.  Harris,  and  obtained  judgment  against  them  for  two  i  9p  S2»\ 
thousand  eight  hundred  and  eighteen  dollars  and  costs,  at  December  term.  Haughton  1  m  135J 
became  special  bail  in  this  action,  by  recognising,  vis.  that  the  defendants  in  the  action 
should  pay  and  satisfy  the  judgment  recovered  against  them,  or  render  themselves  to  the 
custody  of  the  marshal  of  the  district  of  Ohio.  In  October,  1831,  a  writ  of  capias  ad 
satisfaciendum  was  issued  upon  the  judgment,  and  returned  to  December  term,  1831, 
that  the  Harris's  were  not  round.  In  February,  1831,  C.  Harris  was  discharged  from 
imprisonment  for  all  his  debts  under  the  insolvent  law  of  Ohio.  J.  Harris  was  in  like 
manner  discharged  in  February,  1832.  In  December,  1832,  Beers  et  al.  commenced  an 
action  of  debt,  on  the  recognisance  of  bail,  against  Haughton.  The  defendant  pleaded 
the  discharge  of  J.  and  C.  Harris  under  the  insolvent  law  of  Ohio,  of  1831,  and  a  rule 
of  the  Circuit  Court  adopted  at  December  term,  1831 .  The  rule  of  Court  was  as  follows. 
a  If  the  defendant  on  a  capias  does  not  give  sufficient  appearance  bail,  he  shall  be  com- 
mitted to  prison  to  remain  until  discharged  by  due  course  of  law.  But  under  neither 
mesne  or  final  process  shall  any  individual  be  kept  in  prison  who,  under  the  insolvent  law 
of  the  state,  has  for  such  demand  been  released  from  imprisonment"  The  plaintiffii  de- 
murred to  the  plea ;  and,  upon  joinder  in  demurrer,  the  Circuit  Court  gave  judgment  for 
the  defendant    The  judgment  of  the  Circuit  Court  was  affirmed. 

The  recognisance  of  special  bail  being  a  part  of  the  proceedings  on  a  suit,  and  subject  to 
the  regulation  of  the  Court;  the  nature,  extent,  and  limitations  of  the  responsibility 
created  thereby,  are  to  be  decided,  not  by  a  mere  examination  of  the  terms  of  the  instru- 
ment, but  by  a  reference  to  the  known  rules  of  the  Court,  and  the  principles  of  law  ap- 
plicable thereto.  Whatever,  in  the  sense  of  these  rules  and  principles,  will  constitute  a 
discharge  of  the  liability  of  the  special  bail,  must  be  deemed  included  within  the  purview 
of  the  instrument,  as  much  as  if  it  were  expressly  stated. 

By  the. rules  of  the  Circuit  Court  of  Ohio,  adopted  as  early  as  January,  1808,  the  liability 
of  special  bail  was  provided  for  and  limited ;  and  it  was  declared,  that  special  bail  may 
surrender  their  principal  at  any  time  before  or  after  judgment  against  the  principal,  pro- 
vided such  surrender  shall  be  before  a  return  of  a  scire  facias  executed,  or  a  second  scire 
facia*  returned  "nihil"  against  the  bail.  And  this,  in  feet  constituted  a  part  of  the  law 
of  Ohio,  at  the  time  the  present  recognisance  was  given ;  the  same  having  been  so  enacted 
by  the  legislature.  This  act  of  the  legislature  of  Ohio  was  in  force  at  the  time  of  the 
passage  of  the  act  of  Congress  of  the  19th  of  May,  1828,  regulating  the  process  of  the 
Courts  of  the  United  States,  in  the  new  states,  and  must  therefore  be  deemed  as  a  part 
of  the  M  modes  of  proceeding  in  suits ;"  and  to  have  been  adopted  by  it,  so  that 
the  surrender  of  the  principal  *  within  the  time  thus  prescribed,  is  not  a  mere  [  330 
matter  of  favour  of  the  Court,  but*is  strictly  a  matter  of  legal  right 

It  is  not  strictly  true  that  on  the  return  of  "non  est  inventus"  to  a  capias  ad  satisfaciendum 
against  the  principal,  the  bail  is  M  fixed,'1  in  Courts,  acting  professedly  under  the  common 
law  and  independently  of  statute.  8o  much  are  the-  proceedings  against  bail  deemed  a 
matter  subject  to  the  regulation  and  practice  of  the  Court,  that  the  Court  will  not  hesi- 
tate to  relieve  them  in  a  summary  manner,  and  direct  an  exoneretur  to  be  entered  in 
cases  by  the  indulgence  of  the  Court,  by  giving  them  time  to  render  the  principal  until 
the  appearance  day  of  the  last  scire  fecias  against  them,  as  in  cases  of  strict  right 

When  bail  is  entitled  to  be  discharged,  ex  debito  justitia,  they  may  not  only  apply  for  an 
exoneretur  by  way  of  summary  proceeding,  but  they  may  plead  the  matter  as  a  bar  to  a 
suit  in  their  defence.  But  when  the  discharge  is  matter  of  indulgence  only,  the  applica- 
tion is  to  the  discretion  of  the  Court ;  and  an  exoneretur  cannot  be  insisted  on,  except 
by  way  of  motion. 

When  the  party  is,  by  the  practice  of  the  Court,  entitled  to  an  exoneretur  without  a  positive 
surrender  of  the  principal,  according  to  the  terms  of  the  recognisance ;  he  is,  a  fortiori, 
entitled  to  insist  on  it  by  way  of  defence ;  when  he  is  entitled,  ex  debito  justitis,  to  sur- 
render the  principal. 

12  345 


330  SUPREME  COURT. 

[Been  and  others  v.  Haughton.] 

The  doctrine  is  fully  established,  that  where  the  principal  would  be  clearly  entitled  to  an 
immediate  and  unconditional  discharge,  if  he  had  been  surrendered,  there  the  bail  arn 
entitled  to  relief  by  entering  an  exoneretur  without  any  surrender.  And,  a  fortiori,  this 
doctrine  will  apply,  when  the  law  prohibits  the  party  from  being  imprisoned  at  all,  or 
when,  by  the  positive  operation  of  law,  a  surrender  is  prevented. 

There  is  no  doubt  that  the  legislature  of  Ohio  possessed  full  constitutional  authority  to  paai 
laws  whereby  insolvent  debtors  should  be  released  or  protected  from  arrest  or  imprison* 
ment  of  their  persons,  on  any  action  for  any  debt  or  demand  due  by  them.  The  right  to 
imprison  constitutes  no  part  of  the  contract ;  and  a  discharge  of  the  person  of  the  party 
from  imprisonment,  does  not  impair  the  obligation  of  the  contract,  but  leaves  it  in  full 
force  against  his  property  and  effects. 

State  laws  cannot  control  the  exercise  of  the  powers  of  the  national  government,  or  in  any 
manner  limit  or  affect  the  operation  of  the  process  or  proceedings  in  the  national  Courts. 
The  whole  efficacy  of  such  laws  in  the  Courts  of  the  United  States,  depends  upon  the 
enactments  of  Congress.  So  far  as  they  are  adopted  by  Congress,  they  are  obligatory. 
Beyond  this  they  have  no  controlling  influence.  Congress  may  adopt  such  state  laws, 
directly,  by  substantive  enactments;  or,  they  may  confide  the  authority  to  adopt  them,  to 
the  Courts  of  the  United  States. 

Under  the  authority  conferred  on  the  Courts  of  the  United  States  by  the  acts  of  1789  and 
1792,  there  would  be  no  solid  objection  to  the  decision  of  the  Circuit  Court  of  Ohio,  in 
this  case,  but  it  is  directly  within,  and  governed  by,  the  process  act  of  the  19th  of  May, 

,     1828,  ch.  63. 

The  process  act  of  1798  expressly  adopts  the  mesne  process,  and  modes  of  proceeding  in 

suits  at  common  law,  then  existing  in  the  highest  State  Court  under  the  state  laws ;  which 

of  course,  included  all  the  regulations  of  the  state  laws  as  to  bail,  and  exemptions  of  the 

party  from  arrest  and  imprisonment    In  regard,  also,  to  writs  of  execution, 

*  3  3 1  ]  and  other  final  process,  and  "  the  proceedings  *  thereupon  »•"  it  adopts  an  equally 
comprehensive  language,  and  declares  they  shall  be  the  same  as  were  then  used 
in  the  Courts  of  the  state. 

The  rule  of  the  Circuit  Court  is  in  perfect  coincidence  with  the  state  laws  existing  in  1828  * 
and  if  it  were  not,  the  Circuit  Court  had  authority,  by  the  very  provisions  of  the  act  of 
1828,  to  make  such  a  rule,  as  a  regulation  of  the  proceedings  upon  final  process,  so  as  to 
conform  the  same  to  those  laws  of  the  state  on  the  same  subject. 

The  cases  of  Sturges  v.  Crowninshield,  4  Wheat  200, 4  Cond.  Rep.  409 ;  Mason  o.  Haile, 
12  Wheat  370,  6  Cond.  Rep.  535;  Wayman  v.  Southard,  10  Wheat  1,  6  Cond.  Rep. 
1 ;  United  States  Bank  v.  Halstead,  10  Wheat  51,  6  Cond.  Rep.  22,  cited. 

ERROR  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Ohio. 

On  the  14th  of  June,  1830,  the  plaintiffs,  citizens  and  residents  of 
the  state  of  New  York,  commenced  their  action  of  assumpsit  in  the 
United  States  Circuit  Court,  for  the  district  of  Ohio,  against  Joseph 
Harris  and  Cornelius  V.  Harris,  of  the  state  of  Ohio,  and  recovered 
judgment  against  them  at  the  December  term,  1830,  for  two  thou- 
sand eight  hundred  and  forty-six  dollars  and  fifty-six  cents. 

In  this  action  against  the  Harris's,  the  present  defendant,  Haugh- 
ton, became  their  special  bail. 

.  On  the  12th  day  of  October,  1831,  a  writ  of  capias  ad  satisfacien- 
dum was  issued  against  the  Harris's,  and  returned  to  the  December 
term  of  that  year  "not  found." 

On  the  24th  day  of  December,  1832,  the  plaintiffs  commenced 
their  present  action  against  Haughton  upon  his  recognisance  of  bail, 
returnable  to  the  1st  day  of  M^y,  then  next.  A  declaration  wa* 
filed  in  the  usual  form,  to  which  the  defendant  filed  several  pleas, 
and  among  others,  the  following,  designated  in  the  record  as  the  8th, 
(the  4th,  5th,  6th,  and  7th  being  withdrawn,)  to  wit  : 
246 


JANUARY  TERM,  1835.  331 

[Beers  and  others  v.  Haughton.] 

"And  the  said  defendant,  for  further  plea  in  this  behalf,  says," 
(actio  non,)  "  because,  he  says,  that  by  the  tenth  rule  of  practice  of 
this  Court,  established  and  adopted  by  this  Court,  at  its  December 
term,  1831,  which  said  rule-has  ever  since  been  and  now  is  in  full 
force  and  effect,  it  is  provided  that  if  a  defendant  upon  a  capias  does 
not  give  sufficient  appearance  bail,  he  shall  be  committed  to  prison, 
to  remain  until  discharged  by  due  course  of  law.  But  under  neither 
mesne  nor  final  process,  shall  any  individual  be  kept  imprisoned, 
who  under  the  insolvent  *law  of  the  state,  has,  for  such  de-  r»q32 
mand,  been  released  from  imprisonment.  And  the  said  de-  L 
fendant  avers,  that  after  the  said  debt  became  due,  upon  which  the 
said  judgment  in  the  said  declaration  mentioned  is  founded,  to  wit, 
in  February  term,  in  the  year  1831,  the  said  Cornelius  V.  Harris 
being  returned  to  the  Court  of  Common  Pleas,  for  Hamilton  county, 
and  state  of  Ohio,  by  the  commissioner  of  insolvents  of  Hamilton 
county,  and  state  of  Ohio,  as  a  resident  of  said  county  and  state  for 
more  than  two  years  next  preceding  as  an  applicant  for  the  benefit 
of  the  act  entitled  an  act  for  the  relief  of  insolvent  debtors,  and  hav- 
ing also  returned  a  schedule  in  writing,  delivered  to  said  commis- 
sioner by  said  Cornelius  V.  Harris,  of  all  debts  by  him  owing, 
among  which  the  said  debt  in  the  judgment  in  the  said  plaintiff's 
declaration  mentioned  is  founded,  is  named,  did,  at  said  February 
term  of  said  Court  personally  appear  before  the  judges  of  said' 
Court  in  open  Court,  and  the  said  Court  then  and  there  having  full 
jurisdiction  of  such  matters  and  such  applications  for  relief,  did  then 
and  there,  at  the  term  last  aforesaid,  order  and  adjudge  that  the  said 
Cornelius  V.  Harris  should  forever  after  be  protected  from  arrest  or 
imprisonment  for  any  civil  action  or  debt  or  demand  in  the  said 
schedule  of  his  debts,  so  delivered  to  the  said  commissioner  of  insol- 
vents for  Hamilton  county,  which  said  order  and  judgment  of  said 
Court  is  now  in  full  force  and  virtue  and  unreversed. (a) 

"  And  the  said  defendant  further  avers,  that  afterwards,  to  wit . 
in  the  term  of  February,  in  the  year  1832,  the  commissioner  of  in 
solvents  in  and  for  Hamilton  county,  in  the  state  of  Ohio,  returned 
the  said  Joseph  Harris  to  the  Court  of  Common  Pleas  of  said 
county,  as  a  petitioner  for  the  benefit  of  an  act  passed  by  the  legis- 
lature of  the  state  of  Ohio,  entitled  'An  act  for  the  relief  of  insolvent 
debtors,'  who  at  the  time  of  his  application  was  under  arrest,  and 
returned  to  said  Court  a  schedule  delivered  to  him  by  the  said 
Joseph  Harris,  showing  the  debts  by  him  owing,  and  the  names  of 
his  creditors,  among  which  debts  was  the  said  judgment  mentioned 
in  the  said  plaintiff's  *declaration,  and  the  said  Joseph  Har-  r*33Q 
ris  afterwards,  in  the  term  of  February,  in  the  year  1832,  ap-  L 
peared  in  said  Court  of  Common  Pleas,  before  the  judges  thereof, 
and  filed  his  petition  in  said  Court,  praying  for  the  benefit  of  the  act 
for  the  relief  of  insolvent  debtors,  and  such  other  proceedings  were 

(a)  The  act  of  the  legislature  of  Ohio,  referred  to,  will  be  found  in  the  29th  volume  of 
Ohio  Statutes,  1831,  p.  329,  340 ;  there  was  a  similar  statute  in  existence  prior  to  the  act 
of  1831. 
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had  thereon,  that  the  said  Court  at  the  term  last  aforesaid,  ordered 
and  adjudged  that  the  said  Joseph  Harris  be  discharged  from  arrest 
on  account  of  the  debts  in  said  schedule  mentioned,  in  pursuance  of 
the  statute  in  such  case  made  and  provided ;  which  said  order  and 
judgment  is  now  id  full  force  and  virtue,  and  unreversed.  All 
which  the  said  defendant  is  ready  to  verify;  wherefore,  he  prays 
judgment  if  the  said  plaintiffs  ought  further  to  have  and  maintain 
their  aforesaid  action  thereof  against  him,"  &c. 

To  this  plea  the  plaintiffs  filed  a  general  demurrer,  in  which  the 
defendant  joined.  The  Circuit  Court  overruled  the  demurrer,  and 
gave  judgment  for  the  defendant,  and  the  plaintiffs  sued  out  this 
writ  of  error. 

The  case  was  submitted  to  the  Court  on  printed  arguments,  by 
Mr.  Elisha  W.  Chester,  Mr.  D.  J.  Caswell,  and  Mr.  Henry  Star,  for 
the  plaintiffs  in  error ;  and  by  Mr.  Charles  Fox,  for  the  defendant. 

For  the  plaintiffs  in  error,  it  was  argued : — 

The  insolvent  law  of  Ohio  makes  it  the  duty  of  the  Court  of  Com- 
mon Pleas  of  each  county  to  appoint  an  officer,  denominated  the 
commissioner  of  insolvents,  and  any  person  being  arrested  upon  civil 
process,  either  mesne  or  final,  may  require  the  arresting  officer  to 
take  him  before  such  commissioner,  and  upon  making  out  a  sche- 
dule of  all  the  debts  which  he  owes,  and  also  of  all  his  property,  and 
assigning  the  same  to  the  commissioner,  for  the  benefit  of  his  credit- 
ors, the  commissioner  gives  him  a  certificate,  which  has  the  effect 
to  release  him  from  the  present  arrest,  and  from  arrest  for  any  of  the 
debts  contained  in  his  schedule,  until  the  same  be  acted  upon  by  the 
Court  of  Common  Pleas  of  the  county,  where  the  arrest  is  made. 
This  discharge,  however,  can  only  be  given  upon  his  making  oath 
that  he  has  no  other  property  than  that  contained  in  his  schedule, 
*3341  ^c'  **e  may  examined  under  oath  touching  his  property 
J  *by  the  commissioner  or  any  creditor.  These  proceedings  are 
to  be  certified  into  the  Court  of  Common  Pleas  of  the  county,  where 
the  discharge  is  either  consummated  or  the  application  dismissed. 
A  person  not  under  arrest,  who  has  resided  for  a  certain  period  in 
the  state  and  county,  may,  by  a  like  proceeding,  exempt  his  person 
from  arrest. 

The  question  presented  for  the  consideration  of  the  Court,  is, 
whether  the  facts  set  forth  in  this  plea  constitute  a  good  bar  to  the 
plaintiff's  action. 

We  maintain  that  they  do  not,  and  that  upon  the  demurrer  to  the 
plea  the  plaintiffs  were  entitled  to  judgment  in  the  Court  below. 

Before  proceeding  with  the  argument,  it  may  be  proper  to  draw 
the  attention  of  the  Court  to  the  facts,  that,  as  it  appears  from  the 
declaration  and  plea,  neither  of  the  Harris's  was  discharged  by  the 
Court  of  Common  Pleas,  until  after  judgment  was  rendered  against 
them  in  the  Circuit  Court ;  that  Joseph  Harris  was  not  discharged 
until  after  the  return  of  the  ca.  sa.,  and  that  the  rule  of  Court  relied 
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on  in  the  plea,  was  adopted  alter  the  return  of  the  ca.  sa.,  and  of 
course  after  the  plaintiff's  right  of  action  had  accrued.  We  hold, 
upon  general  principles,  that  an  insolvent  law  of  a  state,  providing  a 
mode  for  the  discharge  of  the  persons  of  debtors  from  imprisonment, 
has  no  force  except  in  the  Courts  of  the  state — is  only  a  law  affecting 
the  remedy — the  mere  lex  fori. 

It  seems  to  us  that  the  very  statement  of  this  proposition  is  enough 
to  secure  it  a  ready  assent. 

Between  a  bankrupt  law  and  an  insolvent  law,  a  distinction  has 
not  unfrequently  been  made,  defining  the  former  as  a  law,  by  virtue 
of  which  the  debtor  is  discharged,  upon  certain  terms,  from  his  con- 
tracts ;  and  the  latter,  as  a  law,  by  which,  on  similar  terms,  the  per- 
son of  the  debtor  is  exempted  from  imprisonment. 

In  relation  to  the  rights  of  the  several  states  to  pass  bankrupt  laws, 
thus  defined,  (no  law  of  Congress  existing  upon  the  subject,)  after 
much  litigation  and  a  thorough  investigation  of  the  subject,  it  has 
been  settled  by  the  Supreme  Court : 

1.  That  bankrupt  laws  may  be  passed  by  a  state,  affecting  all 
contracts  subsequently  made  within  the  state,  between  citizens  of  the 
state. 

2.  *That  such  laws  cannot  affect  contracts,  though  made  rfgg. 
within  the  state  with  a  citizen  of  another  state.  *- 

3.  That  they  cannot  affect  contracts  not  made,  or  not  to  be  per- 
formed within  the  state.  3  Story's  Commentaries  on  the  Constitu- 
tion, 256. 

But  as  to  the  insolvent  laws  of  the  states  thus  understood,  we  deny 
that  they  have  any  force  in  the  Courts  of  the  union.  A  bankrupt 
law  reaches  the  contract — such  an  insolvent  law  only  the  person  of 
the  debtor.  The  one  discharges  the  contract  upon  certain  specified 
terms — the  other  only  the  body.  The  one  absolves  the  debtor  from 
his  debt — the  other,  leaving  the  debt  in  existence,  declares  that  the 
creditor  shall  look  only  to  the  property  of  the  debtor  for  satisfaction. 
The  one  acts  upon  and  limits  the  effect  of  the  contract — the  other 
the  remedy  for  a  breach  of  the  contract.  One  is  the  lex  loci  con- 
tractus, the  other  the  lex  fori.  By  a  bankrupt  law  the  contract  is 
discharged,  and  cannot  be  enforced  in  any  Court  or  in  any  place.  An 
insolvent  law  of  this  kind  extends  only  to  the  Courts,  and  the  suitors 
in  the  Courts,  and  the  remedies  by  the  Courts  of  the  government 
enacting  the  law.  The  right  to  pass  insolvent  laws  of  this  descrip- 
tion, is  incident  to  the  power  of  establishing  Courts  of  justice,  and, 
as  it  respects  the  federal  Courts,  it  would  not  be  necessary  to  derive 
it  from  the  clause  in  the  Constitution  authorizing  Congress  to  pass 
bankrupt  laws.    2  Kent's  Com.  462. 

The  laws  of  the  states,  vi  propria,  have  no  other  force  and  effect 
in  the  federal  Courts  than  the  laws  of  a  foreign  country.  They  regu- 
late, limit,  and  control  contracts  and  the  titles  to  property,  and  give 
to  the  injured  a  right  to  satisfaction  for  wrongs  done  to  their  persons 
and  property.  The  rights  of  parties  arising  out  of  any  of  these  mat- 
ters will  be  enforced  in  a  foreign  country,  taking  the  laws  of  the  state 
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where  the  contract  was  made  or  to  be  performed,  where  the  title  was 
acquired,  or  the  injury  done,  as  the  rule  by  which  to  ascertain  the 
"ights  of  parties  litigant ;  but  in  the  mode  of  redress  and  the  remedy 
to  be  applied,  the  law  of  the  country  where  the  action  is  brought, 
the  lex  fori,  must  prevail. 

The  law  of  the  place  where  the  right  of  action  accrued,  can  in  no 
manner  control  the  Court,  or  absolve  it  from  its  own  law  in  applying 
the  remedy. 

*  3361  *The  Courts  of  the  United  States,  in  relation  to  the  laws  of  the 
J  several  states,  stand,  in  these  respects,  in  the  same  situation. 
Under  the  decisions  of  this  Court,  a  state  may,  as  between  its  own  citi- 
zens, provide  a  mode  by  which  contracts  made  after  the  passing  of  the 
law,  and  to  be  performed  within  the  state,  shall  be  discharged  without 
payment,  provided  no  bankrupt  law  of  the  United  States  be  in 
existence  at  the  time.  But  in  relation  to  the  effect  of  the  discharge 
of  the  person  of  the  debtor,  the  debt  remaining,  the  law,  so  far  as 
state  adjudications  go,  has  been  well  settled.  See  2  Cowen's  Rep. 
626;  3  Mass.  Rep.  64;  1  Dallas,  188;  2  Johns.  Rep.  198;  7  Johns. 
Rep.  117;  11  Johns.  Rep.  194;  14  Johns.  Rep.  346;  2  Cowen,  632; 
Graham's  Practice,  93,  94 ;  8  Wheat,  253 ;  5  Cond.  Rep.  432. 

Judge  Johnson,  in  delivering  the  opinion  of  the  Court  in  Ogden  v. 
Saunders,  said :  "  No  one  has  ever  imagined  that  a  prisoner  in  con- 
finement, under  process  from  the  Courts  of  the  United  States,  could 
avail  himself  of  the  insolvent  laws  of  the  state  in  which  the  Court 
sits.  And  the  reason  is,  that  these  laws  are  municipal  and  peculiar, 
and  appertaining  exclusively  to  the  exercise  of  state  power  in  the 
sphere  in  which  it  is  sovereign ;  that  is,  between  its  own  citizens, 
between  suitors  subjected  to  state  power  exclusively,  in  their  contro- 
versies between  themselves."  12  Wheat.  367;  6  Cond.  Rep.  523; 
Wayman  v.  Southard,  10  Wheat.  1 — 51,  6  Cond.  Rep.  1. 

Upon  general  principles,  therefore,  we  consider  it  beyond  question, 
that  the  insolvent  laws  of  Ohio,  and  discharges  under  them,  can  have 
no  effect,  when  urged  in  the  Courts  of  the  United  States.  Has  any 
act  of  Congress  given  to  them  an  effect  which  they  would  not  have 
vi  propria  ? 

By  the  act  of  the  24th  of  September,  1789,  it  is*  enacted,  "  that  the 
laws  of  the  several  states,  except  where  the  Constitution,  treaties,  or 
statutes  of  the  United  States  otherwise  require  or  provide,  shall  be 
regarded  as  rules  of  decision  in  trials  at  common  law  in  the  Courts 
of  the  United  States  where  they  apply. 

This  is  a  mere  recognition  of  the  principles  of  universal  jurispru- 
dence as  to  the  operation  of  the  local  law,  and  cannot,  therefore, 
affect  the  general  principle  contended  for.  Robinson  *v.  Campbell, 
*^7l  3  Wheat.  221,  4  Cond.  Rep.  235;  United  States  t\  Howl  and, 
JJ7J  4  Wheat.  108,  4  Cond.  Rep.  404 ;  Wayman  v.  Southard, 
10  Wheat.  1,  6  Cond.  Rep.  1. 

The  first  section  of  the  act  of  the  19th  of  May,  1828,  was  passed 
to  regulate  process,  &c,  in  the  Courts  of  the  United  States,  held  in 
the  states  admitted  into  the  Union  since  the  29th  of  September,  1789. 
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It  provides,  that  the  forms  of  mesne  process,  and  the  forms  and 
modes  of  proceeding  in  suits  in  such  Courts,  shall  be  the  same  in 
each  of  the  said  states  respectively,  as  were  then  used  in  the  highest 
Court  of  original  and  general  jurisdiction  of  the  same,  subject  to  be 
altered  by  rules  of  Court. 

By  the  third  section  of  the  same  statute  it  is  enacted,  "  that  writs 
of  execution  and  other  final  process,  issued  on  judgments  and  de- 
crees rendered  in  any  of  the  Courts  of  the  United  States,  and  the  pro- 
ceedings thereon,  shall  be  the  same,  except  their  style,  in  each  state 
respectively,  as  are  now  used  in  the  Courts  of  such  state;  provided, 
however,  that  it  shall  be  in  the  power  of  the  Courts,  if  they  see  fit  in 
their  discretion,  by  rules  of  Court,  so  far  to  alter  final  process  in  said 
Courts,  as  to  conform  the  same  to  any  change  which  may  be  adopted 
by  the  legislatures  of  the  respective  states  for  the  state  Courts." 

This  last  section  applies  to  all  the  Courts  of  the  United  States  ex- 
cept those  held  in  Louisiana,  and  is  the  only  part  of  the  act  that  has 
any  reference  to  final  process.  Does  it  reach  the  present  case,  or  in 
any  way  affect  the  liability  of  the  Harris's  to  be  arrested  and  impri- 
soned upon  a  ca.  sa.,  or  of  the  defendant,  their  bail,  in  the  present 
action  ?    We  think  not. 

It  may  be  proper  to  observe,  that  in  this  act  the  word  process, 
throughout,  is  used  irk  its  limited,  and  not  in  the  extended  sense 
which  has  sometimes  been  given  to  it.  In  the  first  section,  "  mesne 
process"  is  spoken  as  distinct  from  "  the  forms  and  modes  of  proceed- 
ing/' and  in  the  last  section,  the  expression,  "  writs  of  execution  and 
other  final  process,  and  the  proceedings  thereon,"  renders  it  certain 
that,  by  process,  the  legislature  intended  a  writ,  or  something  analo- 
gous, and  that  it  is  contradistinguished  from  the  proceedings  to  be 
had  by  virtue  of  a  writ. 

Under  this  act,  the  plaintiff  had  a  right  to  a  capias  ad  responden- 
dum against  the  Harris's,  and  thereon  was  entitled  to  bail,  as  given; 
for  that  was  according  to  the  forms  of  mesne  *process,  and  r«338 
to  the  forms  and  modes  of  proceeding  in  the  courts  of  Ohio.  L 
After  judgment,  he  was  entitled  to  a  capias  ad  satisfaciendum 
against  them,  for  this  is  the  same  writ  that  was  in  1828,  and  at  the 
time,  used  in  Ohio.  This  right  of  the  party,  and  the  duty  of  the 
Court  or  its  officer  to  issue  the  writ,  cannot  be  disputed.  The  right 
and  duty  existed  before  the  passage  of  the  act  of  Congress  of  1828, 
and  is  confirmed  by  it,  so  long  as  such  writ  is  used  in  the  state 
Courts. 

But  the  very  nature  of  this  writ  requires  that  the  party  be  arrested 
and  detained ;  this  is  its  command,  its  object.  If  there  be  a  right  to 
issue  it,  it  is  obligatory  upon  the  marshal  to  execute  it,  and  there  is 
but  one  way  in  which  the  command  of  the  writ  can  be  obeyed,  to 
wit,  by  arresting  the  defendant.  Subsequent  proceedings :  the  man- 
ner in  which  the  defendant  shall  afterwards  be  dealt  with ;  the  limits 
within  which  he  shall  be  confined ;  the  nature  of  the  walls  within 
which  he  shall  be  enclosed,  whether  the  walls  of  an  actual  prison, 
or  the  paper  walls  erected  by  the  bond  of  a  friend,  may  be  regulated 
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by  the  statutes  of  the  state  adopted  by  this  act  of  Congress,  (had  there 
existed  no  law  of  Congress  upon  the  subject  of  prison  bounds.) 

Yet  the  defendant  is  obliged  to  maintain  that  the  proceedings 
which  ought  to  be  had  in  the  case  of  the  Harris's,  if  they  had  been 
arrested,  are  nothing  more  nor  less  than  instantly  discharging  them. 
This  would  not  be  a  proceeding  upon  a  capias  ad  satisfaciendum, 
but  an  annulling  of  the  writ  and  all  its  efficacy.  If  they  would  have 
been  entitled  to  such  a  discharge,  it  must  be  because  the  arrest  was 
wrongful  and  illegal,  and  could  be  for  no  other  reason.  If  the  arrest 
by  the  officer  would  be  illegal,  the  issuing  of  the  writ  commanding 
the  arrest  must  be  illegal.  And  if  it  were  illegal  to  issue  the  writ, 
then  the  plaintiff  had  not  a  right  to  a  \yrit  of  execution  used  in  the 
State  Courts,  which  the  statute  expressly  gives  him. 

We  beg  leave  to  present  another  view  of  this  statute.  If  the 
defendant  can  claim  any  benefit  from  it,  it  is  under  that  part  of  it 
which  requires  that  the  proceedings  upon  final  proceedings  upon 
final  process  shall  be  the  same  as  used  in  the  State  Courts.  Does 
this  enjoin  upon  the  marshal,  with  a  capias  ad  satisfaciendum  in  his 
hands,  every  duty,  which,  in  the  same  circumstances,  is  enjoined 

*3391  uPon  *e  *e"ff  °^  ^e  state  by  *ts  laws?  ^  *°f  when  *he 
-I  makes  an  arrest  of  an  individual,  who,  not  having  taken 
benefit  of  the  insolvent  law  of  the  state,  is  desirous  of  doing  so ; 
shall  he  carry  him  before  the  state  commissioner  of  insolvents  as 
the  sheriff  is  required  to  do  ?  If  so,  the  state  commissioner  takes 
the  prisoner's  bond  to  appear — where  ?  In  the  State  Court  He 
takes  this  schedule  and  certifies  all  his  proceedings  into  the  State 
Court,  and  there  the  prisoner  must  appear,  there  his  discharge  be 
consummated,  or,  his  petition  being  dismissed,  he  may  still  remain 
liable  to  imprisonment  upon  the  capias  ad  satisfaciendum.  Here 
there  would  be  no  difficulty,  in  a  case  arising  in  a  State  Court.  The 
sheriff  being  of  course  present,  would  take  the  defendant  imme- 
diately into  custody,  and  commit  him  to  jail.  But  the  marshal  of 
the  United  States  not  being  present,  unless  by  accident,  his  prisoner 
would  go  at  large.  Can  a  defendant  when  thus  arrested  by  the 
process  issuing  from  the  Court  of  one  government,  in  the  exercise 
of  its  legitimate  jurisdiction,  be  thus  turned  over  to  another  power, 
entirely  disconnected  with  that  which  has  the  rightful  jurisdiction 
of  the  case  ?  This  certainly  would  be  something  different  from 
adopting  the  same  mode  of  proceedings  used  in  the  State  Courts ; 
it  would  be  transferring  its  own  proceedings,  its  process,  its  jurisdic- 
tion over  persons,  to  another  tribunal  with  which  it  has  no  connec- 
tion— it  would  be  taking  from  a  party  a  right  secured  to  him  by  the 
Constitution  of  the  United  States. 

There  could  be  no  such  transfer  of  a  prisoner  and  process  from 
the  Court  of  one  government  to  that  of  another..  Nor  can  the 
benefit  of  the  state  insolvent  law  be  extended  to  a  prisoner,  under 
federal  process,  in  any  other  way.  No  one  could,  for  a  moment, 
entertain  any  such  idea ;  and  we  only  mention  it  to  show,  that  pro- 
ceedings to  be  had  under  the  insolvent  law  of  the  state,  are  not  such 
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proceedings,  upon  either  mesne  or  final  process,  as  are  adopted  by 
the  act  of  Congress.  Indeed,  proceedings  under  the  insolvent  law 
of  the  state  cannot  be  regarded  as  proceedings  upon  final  process ; 
process,  either  mesne  or  final,  is  not  necessary  to  exist  to  entitle  an 
applicant  to  the  benefit  of  the  act ;  though,  when  that  benefit  has 
been  extended  to  him,  it  affects  final  process  from  the  Court  of  the 
state,  in  its  operation  upon  him. 

But  supposing  that  our  reasoning  is  thus  far  unsatisfactory,  there 
is  another  argument  which  must  set  this  matter  at  rest.  *In  r4340 
relation  to  the  right  of  discharge  from  imprisonment,  under  *- 
final  process  from  the  Courts  of  the  United  States,  Congress  has  left 
nothing  to  inference  or  implication.  It  has  legislated  directly  upon 
the  subject,  has  prescribed  the  cases  in,  and  the  mode  by,  which 
prisoners  in  execution  may  be  discharged.  The  act  referred  to  was 
passed  in  1800,  and  is  found  in  Gordon's  Dig.,  Acts  2834,  2835, 
2836,  2837. 

By  this  act,  the  district  judge,  or  commissioner  appointed  by  him, 
is  authorized  to  administer  an  oath,  prescribed  in  the  statute,  to  the 
prisoner,  and  to  discharge  him  from  imprisonment ;  but  notice  must 
be  served  on  the  opposite  party,  or  his  attorney,  at  least  thirty  days 
previous,  if  tvithin  one  hundred  miles,  to  show  cause,  on  a  given 
day,  against  the  discharge.  If  any  sufficient  cause  be  shown,  or 
appear  from  the  examination,  in  the  opinion  of  the  judge  or  com- 
missioner, the  prisoner  is  not  to  be  discharged. 

The  legislature  having  thus  prescribed  the  mode  and  the  terms 
upon  which  prisoners,  under  process  from  the  United  States  Courts, 
shall  be  discharged,  upon  what  principle  is  it  contended,  that  they 
are  entitled  to  a  discharge,  without  complying  with  any  of  these 
terms— without  pursuing,  for  a  single  step,  that  mode,  and  virtually 
by  a  tribunal  different  from  that  provided;  and  one  which,  in  the 
nature  of  our  governments,  can  have  no  control  over,  or  power  in 
the  matter  ?  It  cannot  be  contended  that  this  act  of  1800  is  repealed 
by  any  thing  in  the  act  of  1828.  A  repeal  would  not  be  inferred  by 
this  Court  from  an  act  of  that  nature,  and  passed  for  the  objects  ob- 
viously aimed  at  by  Congress.  Nor  can  it  be  supposed,  that  the  legis- 
lature intended  to  confer  upon  the  Courts,  the  officer,  or  upon  the 
prisoner,  a  power  to  dispense  with  its  minute  provisions,  and  to  be 
governed,  at  pleasure,  by  the  law  of  the  state  in  preference.  It  is  too 
obvious,  that  Congress  could  never,  in  the  act  of  1828,  have  con- 
templated any  such  thing. 

But  even  if  this  act,  of  1800,  were  out  of  existence,  we  think 
there  would  be  in  the  way  of  the  defendant  another  obstacle,  which 
he  could  not  surmount. 

Let  it  be  admitted  that  the  federal  Courts  are  required  to  adopt 
the  mode  of  proceeding  upon  final  process,  prescribed  by  the  state 
legislature,' in  all  the  latitude  that  can  be  claimed,  still  they  are  not 
required  to  adopt  the  acts  of  the  state  ^tribunal  in  a  parti-  r»341 
cular  case.  These  acts  are  not  made  binding  upon  them,  or  L 
upon  the  present  plaintiffs.    It  is  not  so  much  the  law  of  the  state. 
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that  the  defendant  would  avail  himself  of,  as  a  particular  adjudica- 
tion of  the  State  Court.  It  is  the  discharge  by  the  Court,  which  he 
pleads.  This  act — this  adjudication — this  discharge  is  not  reached 
—is  not  in  any  manner  contemplated  or  affected  by  the  act  of  1828. 
It  is  the  law  of  the  state,  as  it  regulates  process  and  the  proceed- 
ings thereon,  that  is  adopted.  The  judgments  and  adjudications  of 
the  State  Courts  stand  in  the  same  situation,  and  have  neither  more 
nor  less  effect  in  the  Courts  of  the  Union,  than  if  this  act  had  never 
been  passed.  And  to  make  them  binding  upon  the  plaintiffs,  and 
conclusive  upon  their  rights,  they  must  have  been  a  party  in  the 
cause  in  which  they  were  made — they  must  have  been  rightfully 
subject  to  the  jurisdiction  of  the  Court :  the  state  in  legislating,  and 
the  Court  in  adjudicating,  must  have  possessed  a  power  over  them 
to  bind  them  by  their  acts.  Such  was  never  the  fact — they  were 
citizens  of  another  state,  suing  upon  a  contract  made  and  to  be  per- 
formed in  another  state,  and  in  no  respect  whatever  bound  by  the 
laws  of  Ohio,  or  amenable  to  her  tribunals.  The  act  of  the  Court 
of  Common  Pleas  of  Hamilton  county,  therefore,  could  affect  none 
of  their  rights,  nor  deprive  them  of  any  legal  remedies  for  the  vio- 
lation of  those  rights. 

We  think,  then,  upon  general  principles,  and  upon  a  review  of 
the  acts  of  Congress  supposed  to  bear  upon  the  question,  that  an 
insolvent  law  of  a  state,  providing  a  mode  for  the  discharge  of 
debtors  from  imprisonment,  and  discharges  under  such  a  law,  do 
not  confer  upon  them  an  exemption  from  any  process  used  in  the 
Courts  of  any  other  state,  or  of  the  United  States.  If  we  have 
established  this,  the  Harris's  were  liable  to  arrest  and  imprisonment 
upon  a  capias  ad  satisfaciendum,  and  not  having  been  found,  their 
bail,  the  present  defendant,  is  liable  to  pay  the  judgment  recovered 
against  them. 

Can  the  rights  of  the  parties,  as  drawn  in  question  in  this  case,  be 
affected  by  any  rule  which  it  was  competent  for  the  Circuit  Court 
to  establish  ? 

Rules  of  Court  can  never  vary  the  mode  of  proceeding  prescribed 
by  statute,  or  give  a  right  of  discharge  in  any  other  mode,  or  upon 
*3'42l  any  other  terms  than  those  contained  in  it.  *They  are  the  only 
J  mode  adopted  by  the  Court  in  administering  the  laws  of  the 
land — they  can  never  add  to,  diminish,  or  vary  the  provisions  of  a 
statute.  A  recognisance  of  bail  is  a  contract,  the  form  of  which 
may  be  prescribed  by  the  Court :  the  obligation  of  the  contract  can 
only  be  discharged  by  law,  never  by  the  mere  virtue  of  a  rule  of 
practice  established  by  Court— certainly,  not  by  a  rule,  made  after 
the  execution  of  the  bond,  or  recognisance. 

The  tenth  rule  of  the  Circuit  Court,  for  the  District  of  Ohio,  relied 
on  by  the  defendant  in  this  case,  is  in  these  words :  "  But  under 
neither  mesne  nor  final  process,  shall  any  individual  be  kept  impri- 
soned, who,  under  the  insolvent  law  of  the  state,  has,  for  such 
demand,  been  released  from  imprisoment.,, 

One  in  prison  only  can  be  released  from  imprisonment.  One  who 
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has  never  been  imprisoned  on  a  debt,  never  can  have  been  released 
from  imprisonment  for  that  debt,  though  he  may  have  been  absolved 
or  released  from  liability  to  imprisonment  on  account  of  it.  If,  in 
this  case,  the  plaintiffs  had,  in  the  State  Court,  caused  the  Harris's 
to  be  arrested  and  imprisoned  for  their  debt,  and  they  had  been  dis- 
charged by  the  Court,  to  whose  jurisdiction  the  plaintiffs  voluntarily 
submitted  their  rights,  there  would  have  been  an  adjudication  by 
a  competent  tribunal,  and  the  Circuit  Court  might  well  refuse  to 
suffer  a  second  arrest  for  the  same  debt.  We  think  the  rule  sus- 
ceptible of  this  construction,  and  thus  literally  understood,  we  do 
not  object  to  it.  But,  if  it  was  intended  to  be  understood  as  broadly 
as  the  defendant  claims,  we  must,  with  all  due  respect  to  the  Circuit' 
Court,  deny  its  competency  to  establish  such  a  rule. 

If  we  are  not  mistaken,  it  has  been  attempted  to  derive  the  au- 
thority to  establish  such  a  rule,  from  the  act  of  1828.  No  such 
power  is  there  given.  The  power  given,  is,  so  far  to  alter  final 
process  by  rules,  as  to  conform  it  to  any  changes  made  in  the  State 
Courts.  If  the  authority  existed  at  all,  it  must  be  derived  from 
some  other  act  of  Congress,  or  from  the  power  inherent  in  a  Court. 
We  know  of  no  such  conferred  or  inherent  power. 

We  think  we  have  sufficiently  shown  before,  that  the  State  Court 
or  the  state  legislature  could  not  confer  on  an  individual,  *by  r*o4q 
its  insolvent  law,  an  exemption  from  arrest  in  the  federal  *• 
Courts — that  they  had  no  power  to  release  the  Harris's  from  the 
operation  of  any  process  used  in  the  Circuit  Court.  Could  such  a 
power  be  granted  by  the  Circuit  Court?    Surely  not. 

Perhaps  it  may  be  said,  that  it  is  not  because  of  any  force  in  the 
discharge  of  itself  by  the  State  Court,  that  a  defendant  can  claim  an 
exemption  from  arrest  in  the  federal  Court,  but  because  the  federal 
Court,  in  its  comity  to  the  State  Court,  sees  fit  to  take  it  as  a  reason 
for  discharging  him  from  its  own  process.  This  answer  is  certainly 
claiming  for  the  federal  Court  a  very  high  prerogative  power.  A 
Court  pronounces  the  law — it  declares,  not  who  shall  be  imprisoned 
and  who  released,  in  civil  causes,  according  to  its  own  will  and 
pleasure,  but  who  is  pronounced  by  the  law  to  be  a  prisoner,  or  to 
be  liable  to  imprisonment — enforces  the  law  in  its  operation  upon 
an  individual,  not  its  own  arbitrary  pleasure.  We  know  not  this 
thing,  called  comity,  between  Courts,  when  our  rights  are  involved 
and  to  be  adjudicated. 

In  making  a  rule  of  practice— (and  Courts  cannot  create  a  rule 
of  law) — the  first  inquiry  is,  what  is  the  law;  and  what  are  the 
rights  of  persons  conferred  or  secured  by  the  law;  and  this  being 
ascertained,  the  province  of  rules  of  Court  is  to  fix  the  mode  and 
form  of  enforcing  the  law. 

But  what  is  claimed  here  for  a  rule  of  Court  ?  Not  that  it  is  a 
form  and  mode  of  administering  the  law  as  it  previously  stood ;  but 
an  overruling  power  to  suspend,  to  vary,  to  annul  the  law.  Before 
this  rule  was  established,  the  defendant  had  become  bail  for  the 
Harris's — had  entered  into  a  contract,  the  force,  effect,  and  operation 
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of  which  were  settled  and  established  by  the  laws  of  the  land — a 
capias  ad  satisfaciendum  against  them  had  been  issued,  and  returned 
"  not  found" — the  legal  effect  of  this  return  was  also  fixed  by  the 
law  in  existence,  and  rights  were  thereby  acquired — and  then  what 
is  claimed  ?  Nothing  less,  than  that  the  Court,  by  some  high  power, 
exercised  in  the  shape  of  a  rule,  can  provide  a  mode,  before  unknown, 
by  which  this  bail  should  be  discharged  from  liability — this  contract 
vacated — these  vested  rights  wrested  from  the  present  plaintiffs :  we 
cannot  argue  against  such  an  assumption,  because  the  simple  state- 
ment of  it  carries,  to  our  mind,  a  stronger  refutation  than  any  ar- 
gument 

m  „  4l  *The  point  insisted  upon  by  the  defendant  in  the  Court 
J  below  is,  that,  according  to  the  law  of  the  state,  if  the  Harris's 
had  been  arrested  upon  a  capias  ad  satisfaciendum,  issued  from  a 
State  Court,  after  their  discharge  under  the  insolvent  law  of  the 
state,  it  would  have  been  the  duty  of  the  sheriff,  upon  the  produc- 
tion to  him  of  their  certificates  of  discharge,  instantly  to  release 
them — in  other  words,  that  they  were  not  liable  to  arrest  by  the 
state  officer ;  that  as,  by  the  act  of  the  state  legislature,  this  is  the 
course  of  proceeding  pointed  out  for  the  sheriff,  so  it  must  be  the 
proper  course  to  be  adopted  by  the  marshal  upon  a  similar  writ  from 
the  United  States  Court,  for  the  proceeding  on  final' process  must  be 
the  same  in  the  United  States,  as  used  in  the  State  Court 

To  this  argument,  we  reply,  as  we  have  already  said,  that  this 
would  not  be  a  pr6ceeding  upon  the  writ,  but  a  forbearance  to  pro- 
ceed upon,  or  execute  it  in  any  way,  and  that  for  the  reason  that  it 
does  not  lie  against  this  particular  person — that  it  is  not  the  "  same" 
process  which  could  be  used  against  him  in  the  State  Courts.  The 
matter,  therefore,  is  not  governed  by  that  part  of  the  law  which  re- 
quires "  the  proceedings  to  be  the  same,"  but  by  that  part  which 
requires  "  writs  of  execution  to  be  the  same  as  used  in  the  State 
Courts."  To  our  mind,  it  is  clearly  sufficient,  that  a  capias  ad  satis- 
faciendum is  a  writ  used  in  the  State  Courts,  and  if  it  be  such  a  writ, 
the  adjudication  of  a  state  tribunal  cannot  restrain  the  use  of  it  by 
the  federal  Court  against  a  particular  person — no  such  efficacy  is 
given  by  the  act  of  Congress  of  1828,  to  an  adjudication  by  a  State 
Court  The  federal  Court  and  federal  officer  are  neither  authorized 
nor  required  to  look  into  the  records  of  the  State  Court,  to  ascertain 
the  extent  of  their  power  over  a  certain  person.  No  such  thing  was 
contemplated  by  the  act  of  Congress. 

The  same  answer  to  the  argument  of  the  defendant  may  be  given, 
if,  as  is  claimed,  this  matter  should  be  considered  as  more  properly 
coming  within  that  part  of  the  act  of  Congress,  which  relates  to  the 
proceedings  upon  the  execution. 

It  will  be  recollected,  too,  that  before  any  of  these  proceedings 

under  the  insolvent  laws  of  Ohio,  the  Circuit  Court  was  exercising 

its  jurisdiction  over  all  the  parties;  that  the  defendant  had  become 

*3451   sPec^  bail  for  the  Harris's,  and  that  judgment  *had  been 

J   rendered  against  them  before  the  discharge  of  either  of  them, 
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and  that  one  of  them  was  not  discharged  until  after  a  capias  ad  sa- 
tisfaciendum had  been  issued  against  them,  and  returned  not  found. 
The  recognisance  was  therefore  forfeited,  arjd  the  present  defendant 
liable  to  an  action  before  the  discharge  of  Joseph  Harris.  Was  it 
intended  by  the  act  of  1828,  directly  or  indirectly,  to  give  to  a  State 
Court  power  to  release  a  bail  from  his  recognisance  in  the  Federal 
Court  ?  To  release  to  him  an  action  accrued  against  him  ?  To  dis- 
charge him  from  a  contract  after  it  was  broken  ?  Could  the  act  of 
the  State  Court  divest  the  present  plaintiffs  of  rights  thus  acquired 
under,  and  cognisable  by,  another  jurisdiction  ? 

Is  there  an  inherent  power  in  a  State  Court — is  there  an  authority 
conferred  upon  such  a  Court,  by  a  necessary  construction  of  any  act 
of  Congress,  or  by  any  rule  of  Court,  which  it  is  competent  for 
judges  to  establish,  to  take  from  the  federal  Courts  their  prisoners, 
confined  under  their  process,  in  a  suit  of  which  they  not  only  have 
the  right  of  jurisdiction,  but  in  which  they  are  actually  exercising 
that  jurisdiction,  and  set  them  at  large  ?  The  principle  insisted  upon 
by  our  opponents  goes  the  full  extent ;  the  Courts  of  Common  Pleas 
of  Ohio  can,  upon  this  principle,  extend  the  benefit  of  her  insolvent 
law  y  to  the  actual  prisoners  of  the  United  States  Courts,  as  well  as 
to  those  who  are  liable  to  imprisonment  under  their  process,  by  a 
proceeding  commenced  in  the  State  Courts,  after  the  key  has  been 
actually  turned  upon  the  prisoners.  If  they  can  protect  the  one, 
they  can  by  the  same  means  release  the  other.  It  may  be  the  law 
of  the  land ;  but  we  have  not  thus,  learned  the  nature  of  our  federal 
and  state  institutions. 

We  have  endeavoured  to  show, 

1.  That  an  insolvent  law  of  a  state,  by  which  an  individual  is  re- 
lieved from  imprisonment,  is  merely  a  law  affecting  the  remedy,  the 
mere  lex  fori,  and  that  it  can  have  no  force  except  in  the  Courts  of 
the  government  enacting  it;  that, therefore, upon  general  principles, 
it  does  not  govern  the  Courts  of  the  United  States. 

2.  That  there  is  no  act  of  Congress  that  gives  to  such  insolvent 
laws  any  force  or  effect  in  the  Courts  of  the  Union. 

3.  That  if  the  act  of  Congress  of  May,  1828,  could  be  supposed 
to  give  any  effect  to  the  insolvent  law  of  Ohio,  yet  it  *does   r#q4fi 
not  give  any  new  effect  to  the  adjudications  of  her  Courts;   '• 
that  it  does  not  give  ta  them  the  power  of  exempting  any  individual 
from  any  process  used  in  the  Courts  of  the  United  States. 

4.  That  it  is  not  competent  for  the  Circuit  Courts  of  the  United 
States,  by  any  rule,  to  confer  such  a  power  upon  the  State  Courts* 
or  in  any  way  to  alter  the  legal  effect  of  the  adjudications  of  a  State 
Court  upon  parties  litigant  in  the  Circuit  Court ;  and  especially,  that 
the  Circuit  Court  could  not  by  any  general  rules,  made  after  a  coiv- 
tract — whether  such  contract  be  a  recognisance  of  bail  or  any  other 
contract — has  been  made  and  broken,  alter  the  effect  of  that  contract ; 
or  take  away  the  right  of  the  party  to  damages  for  that  breach. 

5.  We  think  we  have  also  shown  in  the  course  of  our  argument, 
and  that  it  is  manifest,  that  the  present  plaintiffs,  being  residents  of 
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another  state,  their  contract  with  the  Harris's  having  been  made  in 
another  state — judgment  having  been  recovered  against  them  in  the 
Circuit  Court  upon  thai  contract — the  present  defendant  having  been 
special  bail  in  the  case — the  State  Courts  could  not  so  interfere  with 
the  persons  of  any  of  the  parties — with  their  contracts  or  any  matter 
relating  thereto,  as  directly  or  indirectly  to  affect  any  of  their  rights 
or  liabilities  in  the  Circuit  Court. 

We  think  that  we  have  thus  shown  that  the  plea  of  the  defend- 
ant to  the  plaintiff's  action  below,  was  insufficient,  and  that  the 
demurrer  thereto  ought  to  have  been  sustained,  and  judgment  ren- 
dered for  the  plaintiffs. 

We  are  aware  that  there  have  been  decisions  in  the  Circuit  Courts 
of  the  United  States  differing,  in  some  respects,  from  the  principles 
for  which  we  have  contended.  Persons  arrested  on  mesne  process 
have  sometimes  been  discharged  on  common  bail,  because  they  had 
been  previously  discharged  under  a  state  insolvent  law.  But  even 
this  has  been  refused  when  the  plaintiff  was  not  at  the  time  within 
the  jurisdiction  of  the  state,  or  where  the  contract  sued  on,  was  made 
without  its  jurisdiction.  See  Peters's  Circuit  Court  Reports,  484,  and 
cases  there  cited. 

But  it  is  obvious,  that  in  many  cases,  defendants  are  entitled  to  be 
discharged  on  common  bail,  who  after  judgment  are  not  exempt 
from  a  capias  ad  satisfaciendum,  and  to  all  the  effects  of  this  writ 
•3471  ^°  attemPtJ  however,  so  far  as  we  are  aware,  *has  ever  be- 
J  fore  been  made  to  nullify  a  final  process  of  the  United  States 
Courts,  by  means  of  such  an  insolvent  law  of  a  state,  or  by  means 
of  any  adjudication  by  a  state  tribunal  under  such  law.  Yet  even 
if  this  were  a  question,  as  to  a  right  of  bail  on  mesne  process,  the 
plaintiffs  being  citizens  of  another  state,  the  debt  on  which  judg- 
ment was  recovered  having  been  contracted  in  that  state,  the  case 
would  come  within  the  principle  decided  by  Judge  Washington, 
above  referred  to,  of  Read  v.  Chapman. 

Mr.  Fox,  for  the  defendant. 

The  defendant  in  error  thinks  this  judgment  ought  to  be  sustained. 
But  whether  it  shall  be  sustained  or  reversed,  depends  upon  the 
question,  whether  a  discharge  from  imprisonment,  obtained,  in  the 
State  Courts  of  Ohio,  under  her  insolvent  law,  can  be  of  any  validity 
in  the  United  States  Courts.  If  such  a  discharge  is  valid,  the  ques- 
tion is  at  an  end.  That  it  is  valid  in  the  Ohio  Courts  is  not  ques- 
tioned.    I  maintain  it  is  valid  in  the  federal  Courts. 

By  the  act  of  Congress  of  19th  May,  1828,  9  Laws  U.  S.  219,  it 
is  provided,  "  that  writs  of  execution,  and  other  final  process,  issued 
on  judgments  and  decrees  rendered  in  any  of  the  Courts  of  the 
United  States,  and  the  proceedings  thereon,  shall  be  the  same,  except 
their  style  in  each  state  respectively,  as  are  now  used  in  the  Courts 
of  such  state :  provided,  however,  that  it  shall  be  in  the  power  of 
the  Courts,  if  they  see  fit  in  their  discretion,  by  riles  of  Court,  so 
far  to  alter  final  process  in  said  Courts  as  to  confoVm  the  same  to 
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any  change  which  may  be  adopted  by  the  legislatures  of  the  respect- 
ive states  in  the  State  Courts."  By  this  statute,  I  understand,  the 
same  executions  then  in  use  in  the  State  Courts  of  Ohio,  and  the 
same  modes  of  proceeding  on  those  executions,  were  adopted  for 
the  federal  Court  in  Ohio.  Such  appears  to  have  been  the  object 
of  Congress  in  passing  that  la w,  and  such  I  believe  has  been  the 
practice  under  it,  in  the  seventh  circuit,  at  least  And  for  the  pur- 
pose of  enabling  the  Circuit  Courts  to  continue  to  use  the  same  exe- 
cutions, and  the  same  modes  of  proceeding  thereon,  power  is  given 
to  the  Courts  to  "  alter  final  process  so  as  to  conform  the  same  to 
any  change  which  may  be  adopted  by  the  legislatures  of  the  respect- 
ive states  for  the  State  Courts."  *In  Kentucky,  where  im-  r*348 
prisonment  for  debt  is  abolished,  I  understand  the  federal  L 
Courts  do  not  pretend  to  issue  a  capias. 

If  this  was  the  object  of  the  law  in  question,  this  Court  has  only 
to  ascertain  the  mode  of  proceeding  to  execute  writs  of  capias  ad 
satisfaciendum  in  the  Courts  of  Ohio ;  for  it  is  that  mode  of  pro- 
ceeding which  is  to  govern  this  cause. 

By  the  law  of  Ohio,  passed  12th  March,  1831,  29  Ohio  Statutes, 
329,  entitled  "  an  act  for  the  relief  of  insolvent  debtors,"  it  will  be 
found,  section  twenty-one,  that  on  the  applicant  first  applying  to  the 
commissioner  of  insolvents  for  the  benefit  of  that  act,  he  obtains  a 
certificate  which  protects  his  person  from  arrest  or  imprisonment  for 
any  debt  or  demand  in  any  civil  action,  at  the  suit  of  any  person 
named  in  his  schedule,  until  the  second  day  of  that  term  of  the 
Court  of  Common  Pleas,  to  which  the  commissioner  shall  return 
copies,  &c.  By  the  twenty-second  section,  the  sheriff,  or  any  officer 
having  custody  of  the  defendant,  is  directed  to  discharge  him  out  of 
custody  on  his  producing  his  certificate ;  and  the  officer  is  directed 
"  to  return  a  copy  of  such  certificate,  and  also  return  that,  in  obedience 
to  such  certificate,  he  had  discharged  the  person  named  therein." 
Provision  is  made  for  the  Court  of  Common  Pleas  of  the  county  to 
receive  the  returns  of  the  proceedings  before  the  commissioner  of 
insolvents,  and  for  the  final  granting  or  rejection  of  such  application, 
and  granting  to  the  applicant  a  final  certificate  of  discharge  from 
arrest,  on  account  of  any  and  all  debts  mentioned  in  his  schedule; 
forever.  And  by  the  thirty-sixth  section  it  is  provided,  in  addition, 
that  "  if  any  sheriff  or  other  officer  shall  arrest  any  person  having 
been  so  discharged  by  the  Court,  such  officer  having  knowledge  of 
such  discharge,  and  that  the  person  so  arrested  has  a  certificate  so 
granted  to  him  by  the  Court,  or  shall  refuse  to  discharge  the  person 
so  arrested,  out  of  his  custody,  as  soon  as  such  certificate  shall  be 
produced  and  shown  to  him,  the  officer  so  offending  shall  be  deemed 
guilty  of  a  trespass,  and  shall  be  liable  to  be  prosecuted  in  the 
Court  of  Common  Pleas,  in  an  action  at  the  suit  of  the  person 
injured,"  &c. 

Here,  then,  we  have  the  whole  law  which  governs  this  case.  The 
mode  of  proceeding  to  execute  a  capias  writ  in  Ohio,  if  the  defend- 
ant has  not  been  discharged  from  imprisonment  under  the  insolvent 
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*349l  'aw>  **  t0  arrest  ^IIL  K  ^e  defendant  *has  taken  the  bene- 
J  fit  of  that  act,  or  has  only  applied  for  it  and  obtained  a  certifi- 
cate of  exemption  from  arrest  until  the  sitting  of  the  next  Court, 
the  officer  having  the  execution  is  bound  to  release  him  from  arrest 
If  he  knows  of  the  defendant's  having  been  previously  discharged 
by  the  Court  from  imprisonment  on  account  of  the  debt  named  in 
the  writ,  he  is  considered  as  a  trespasser  in  making  the  arrest.  The 
return  of  the  defendant's  having  taken  the  benefit  of  the  act,  is  a 
good  return  to  such  an  execution ;  and  the  reason  why  such  a  return 
is  good,  is  because  it  is  the  mode  of  proceeding  required  by  the 
statute. 

And  by  the  tenth  rule  of  practice  of  the  Circuit  Court  of  Ohio, 
this  practice  or  mode  of  proceeding  is  adopted  by  that  Court,  as  is 
admitted  by  the  demurrer.  This  rule  of  proceeding  was  adopted 
at  the  December  term,  1831,  and  was  intended  to  avoid  all  doubt  as 
to  the  course  which  the  marshal  ought  to  pursue  on  mesne  and  final 
process. 

There  can  be  no  question,  I  think,  but  the  rule  does  adopt  in 
effect  the  whole  insolvent  law  of  Ohio,  so  far  as  the  same  is  con- . 
nected  with  capias  writs. 

But  there  was  no  necessity,  in  fact,  for  the  Court  to  have  adopted 
this  rule  after  the  passage  of  the  act  of  19th  May,  1828;  for  by 
the  fair  construction,  of  that  act,  as  has  been  already  remarked, 
the  proceedings  of  the  State  Courts  are  expressly  adopted,  and  by 
that  adoption  became  the  law  of  the  federal  Courts  in  Ohio.  And 
it  will  be  found,  that  at  the  time  the  act  of  Congress  was  passed, 
the  proceedings  upon  execution,  in  the  state  of  Ohio,  were  the  same 
as  in  December,  1831.    22  Ohio  Laws,  326. 

It  is  said,  the  legislature  intended  by  the  term  "process,"  a  writ, 
or  something  analagous ;  and  that  it  is  contradistinguished  from  the 
proceedings  to  be  had  by  virtue  of  a  writ ;  and  that  mesne  process 
is  spoken  of  as  distinct  from  the  "  forms  and  modes  of  proceeding." 
The  distinction  may  exist,  but  affords  no  favourable  argument  for 
the  plaintiffs.  The  act  is  to  regulate  the  processes  in  the  Courts  of 
the  Union.  How  can  the  process  be  regulated,  unless  by  directing  the 
mode  of  proceeding  in  executing  it  ?  The  form  of  the  process,  whether 
mesne  or  final,  is  of  no  benefit  to  the  plaintiffs,  unless  a  mode  is  pointed 
out,  by  law  or  rule  of  Court,  of  making  that  form  available.  To  make 
*35Q1  a  demand  available  against  a  debtor,  a  *writ  must  be  devised, 

WJ  and  a  mode  of  executing  that  writ  adopted,  or  the  debtor  can- 
not be  brought  into  Court.  For  the  purpose  of  ascertaining  or  fixing 
that  form  or  mode  of  executing  it,  the  first  section  of  the  act  of  19th 
May,  1828,  was  adopted.  And  the  third  section  of  the  act  adopts 
the  same  executions,  and  the  proceedings  thereupon,  as  were  at  the 
passing  of  the  act  used  in  the  Courts  of  the  state.  Of  what  bene- 
ficial use  could  the  mere  blank  execution  have  been,  without  a  mode 
of  executing  it?  The  mere  formal  writ  is  of  no  validity  without 
the  mode  of  executing  it  The  form  and  the  mode  of  executing  it 
constitute  its  real  value.  And  it  is  evident  that  Congress  intended 
260 


JANUARY  TERM,  1835.  850 

[Been  and  other*  0.  Hanghton.] 

to  *dopt  the  form  and  mode  of  proceeding  also,  as  they  have  used 
the  language  of  the  act  of  1789 ;  which  has  been  construed  by  this 
Court  to  embrace  the  whole  progress  of  an  execution,  from  its 
formation  to  the  time  of  its  being  fully  executed  10  Wheaton,  1 ; 
6  Cond.  Rep.  8. 

Congress,  therefore,  have  adopted  the  State  Court  executions,  and 
also  the  mode  of  proceeding  upon  these  executions,  as  they  existed 
in  May,  1828.  And  if  the  sheriff  could  not  arrest  a  person  on  a 
capias  ad  satisfaciendum  issued  from  a  State  Court,  neither  could 
the  marshal  on  an  execution  from  the  federal  Court. 

It  is  not  contended  on  the  part  of  the  defendant  in  error,  that  the 
state  legislature  could  pass  insolvent  laws  to  affect  the  process  of  the 
federal  Courts.  But  we  do  contend  that  Congress  may  adopt  any 
of  the  state  laws  as  a  rule  for  the  government  of  the  federal 
Courts ;  and  they  have  adopted  the  laws  of  Ohio  in  force  at  the 
passage  of  the  act  of  19th  May,  1828.  The  laws  of  Ohio,  there- 
fore, are  the  laws  of  Congress  by  adoption.  It  is  only  in  this  view 
of  the  act  of  1789,  the  federal  Courts  have  any  known  modes  of 
practice  or  serving  writs.  The  great  object  of  the  latter  act  was  to 
assimilate  the  process  and  proceedings  of  the  federal  Courts  to  the 
process  and  proceedings  of  the  then  State  Courts.  The  object  of 
the  act  of  1828  was  to  assimilate  the  process  and  practice  of  the 
new  states  and  the  federal  Courts  therein. 

And  is  it  not  a  matter  known  to  us  all,  that  the  federal  Courts 
did  not  pretend  to  issue  writs  not  issued  in  the  State  Courts,  and 
that  they  always  made  their  rules  of  practice,  &c,  to  conform  to  the 
rules  and  practice  of  the  State  Courts?  Did  *the . federal  r»351 
Courts  pretend  to  sell  land  in  Virginia,  as  they  did  in  New  L 
York  and  Pennsylvania?  They  did  not.  But  when  Kentucky 
authorized  land  to  be  sold,  the  federal  Courts,  under  the  authority 
given  them  so  to  alter  the  form  of  process,  &c,  by  the  act  of  1789 — 
1792,  adopted  the  state  writs  of  execution  suitable  to  subject  land 
for  sale  on  judgments  obtained  in  those  Courts. 

The  counsel  appear  to  be  labouring  under  a  great  mistake,  in 
supposing  they  have  shown  the  special  bail  bond  forfeited  absolutely 
by  the  return  of  the  capias  ad  satisfaciendum  not  found.  That  the 
bond  is  so  far  forfeited  by  the  return  as  to  authorize  an  action  to  be 
brought  on  the  bond,  I  admit ;  but  still  the  bail  has  the  right  to  sur- 
render his  principal  at  any  time  before  the  return  day  of  the  scire 
facias  against  the  bail,  and  thus  defeat  the  plaintiff's  right  of  action. 
This  right  of  surrender  is  absolute.  And  if  the  principal  dies  after 
the  return  of  the  capias  ad  satisfaciendum,  and  before  the  return  of 
the  scire  facias  against  the  bail,  the  bail  is  discharged  by  the  statute 
law  of  Ohio.  The  bail  is  not  fixed  till  the  scire  facias  is  served. 
Bank  of  Mount  Pleasant  v.  Administrators  of  Pollock,  1  Ohio 
Rep.  35. 

And  at  the  time  this  bail  bond  was  given,  by  special  rule  of  the 
seventh  Circuit  Court,  it  was  provided,  that  special  bail  might  sur- 
render the  principal  before  the  Court  at  any  time,  before  or  after 
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judgment,  or  to  the  marshal,  provided  such  surrender  be  made  be- 
fore a  return  of  a  scire  facias  executed,  or  a  second  scire  facias  nihil. 
It  is  not  true,  therefore,  as  suggested  in  plaintiff's  argument,  that  the 
rule  of  Court  relied  upon,  took  away  any  vested  right  from  plaintiff, 
or  conferred  any  on  defendants. 

Such  being  the  right  of  the  principal  to  surrender,  I  take  it  to  be 
a  well  settled  principle,  that  wherever  the  law  takes  the  principal 
out  of  the  custody  of  his  bail,  either  by  the  operation  of  an  insol- 
vent or  bankrupt  law,  or  otherwise,  so  as  to  prevent  his  surrender- 
ing, it  is  tantamount  to  a  surrender.  The  law  having  made  it 
unlawful  to  arrest,  excuses  the  surrender.  14  East,  593;  1  vol 
Law  Library,  July,  1833,  p.  124;  1  M'Cord's  Rep.  373;  18  Johns. 
Rep.  335 ;  5  Binney,  338 ;  9  Serg.  and  Rawle,  24. 
*352l  ^^s  (luest^on  *s  referred  to  for  the  purpose  of  showing  the 
'  ^plaintiff's  counsel  are  mistaken  in  supposing  that  the  Court 
below,  by  adopting  the  rules  of  December,  1831,  undertook  to  divest 
them  of  any  vested  right  of  action  in  the  bail  bond  by  the  return  of 
the  ca.  sa. ;  because,  as  before  remarked,  the  tenth  rule  of  the  Court, 
then  existing,  gave  the  right  to  surrender  at  any  time  before  the 
scire  facias  against  the  bail  returned  executed. 

Having,  as  is  supposed,  established  the  proposition  that  the  act  of 
Congress  of  May,  1828,  has  adopted  the  State  Court  executions, 
and  the  modes  of  proceeding  thereon,  as  used  in  1828, 1  might  here 
leave  this  branch  of  the  case.  But  should  the  Court  differ  with  me 
in  this  view,  it  is  contended,  that  the  rules  of  practice  adopted  by  the 
Court  below,  at  December  term,  1831,  fully  shield  the  defendant 
from  all  responsibility.  The  tenth  rule,  recited  in  the  plea,  refers  to 
the  insolvent  law  of  Ohio  particularly,  and  adopts  it  altogether. 
Under  neither  mesne  nor  final  process,  shall  any  individual  be  kept 
imprisoned,  who,  under  the  insolvent  law  of  the  state,  has  for  such 
demand  been  released  from  imprisonment.  Is  not  this  a  full  and 
complete  recognition  of  the  validity  of  the  insolvent  law  ?  Does  it 
not  recognise  the  effect  of  that  law,  as  an  excuse  to  the  bail  for  not 
surrendering  ?  By  the  fifteenth  rule,  bail  may  surrender  their  prin- 
cipal at  any  time  before  judgment ;  that  is,  judgment  against  the 
bail.  Now,  as  before  remarked,  the  principal  having  become  pro- 
tected by  the  law  from  arrest  for  this  debt,  his  bail  could  not  legally 
surrender  him,  and  hence  he  is  excused. 

But  it  is  said,  the  Court  has  no  power  to  adopt  rules  which  take 
from  a  citizen  of  another  state  the  right  to  imprison  his  debtor. 
This  position  cannot  be  sustained.  This  Court  have  decided  that 
the  states  have  the  right  to  abolish  imprisonment  altogether.  12 
Wheat.  378.  381 ;  4  Wheat.  200. 

The  United  States  Courts  have  the  right  to  suit  their  process  to 
such  legislation :  they  have  the  power,  therefore,  to  abolish  by  rule 
of  Court,  the  use  of  the  capias  writ.  If  they  can  abolish  it  as  to 
all  the  citizens  of  Ohio,  cannot  they  do  it  in  favour  of  that  small  but 
unfortunate  class  of  debtors,  whose  necessities  compel  them  to 
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petition  for  that  liberty,  which  ought  to  be  the  right  of  every 

American? 

But  it  is  said,  there  is  provision  made  by  the  act  of  Con-  r*353 
ess  *of  1800,  by  which  an  insolvent,  may  be  discharged ;  *• 


and  hence  it  is  urged  that  no  other  mode  than  the  one  pointed  out 
in  that  act  could  be  resorted  to,  for  the  purpose  of  releasing  him  from 
imprisonment.  I  contend  that  the  act  of  the  19th  of  May,  1828,  so 
far  as  it  conflicts  with  the  act  of  1800,  repeals  the  latter  act  But 
whether  this  is  so  or  not,  the  act  of  1800  is  not  an  act  for  the  general 
relief  of  insolvents,  but  is  only  intended  to  release  an  insolvent 
debtor  from  imprisonment,  on  the  particular  debt  on  which  he  is 
charged  on  execution,  while  the  insolvent  law  relieves  the  debtor 
from  arrest  in  any  debt  he  is  owing  at  the  time  of  his  application. 
The  object  of  the  two  laws,  therefore,  is  widely  different ;  and  Con- 
gress, by  adopting  the  state  laws,  and  the  Circuit  Court,  by  adopting 
those  laws,  may  prevent  the  defendant  from  being  arrested ;  and  I 
contend  that  the  act  of  1828,  and  the  rules  aforesaid,  have  virtually 
abolished  imprisonment  of  insolvent  debtors. 

But  it  is  said,  that  in  attempting  to  relieve  himself  from  responsi- 
bility in  the  present  case,  the  defendant  is  not  availing  himself  of  the 
state  law,  but  of  a  particular  adjudication  of  a  state  Court.  But 
suppose  the  law  of  Ohio  had  declared  that  no  man  should  be  ar- 
rested for  debt;  suppose  the  legislature  had  extended  to  defendants, 
Harris's,  an  exemption  from  imprisonment  by  a  legislative  act,  as 
was  done  in  the  case  of  Mason  v.  Haile,  12  Wheat.  370,  6  Cond. 
Rep.  535 ;  would  it  be  contended  that  in  that  case  no  exemption 
from  imprisonment  could  be  claimed  ? 

Again,  will  it  be  contended  that  no  rights  or  exemption  can  be 
acquired  under  judicial  acts,  of  the  State  Courts  ?  Surely  not.  An 
application  for  the  benefit  of  the  insolvent  act,  although  a  judicial 
proceeding,  is  not  therefore  void.  All  creditors  named  in  the  appli- 
cation are  parties  to  it,  and  are  bound  by  the  judgment  rendered 
They  may  appear  and  object  to  the  applicant's  discharge. 

It  is  said,  that  if  the  Harris's,  after  being  arrested,  were  entitled 
to  be  immediately  discharged,  this  would  be  annulling  the  execu- 
tion, not  proceeding  to  execute  it.  But  might  not  the  same  remark 
be  made  in  all  cases?  Would  it  be  considered  as  annulling  an 
execution  in  the  State  Courts,  by  the  sheriff  discharging  a  defendant 
from  arrest,  on  his  producing  the  certificate  *of  his  discharge  ?  r»354 
The  sheriff,  in  proceeding  to  execute  a  capias  ad  satisfacien-  *• 
dum,  would  not  be  considered  as  annulling  the  execution  under 
such  circumstances.  And  certainly,  if  Congress,  by  the  act  referred 
to,  or  by  the  rules  of  its  own  Courts,  have  adopted  the  state  practice, 
the  marshal  performs  his  duty  by  returning  the  discharge  of  the  de- 
fendant by  the  insolvent  debtor  proceeding,  in  the  same  manner  as 
the  sheriff  is  discharging  his  duty  on  the  state  Court  execution  by  a 
similar  return. 

Nor  is  it  true  that  a  capias  writ  can  only  be  obeyed  by  an  actual 
arrest.    If  the  law  forbids  the  arrest,  or  if  the  defendant  dies,  or  if 
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he  is  imprisoned  on  a  criminal  charge,  so  that  the  officer  cannot 
legally  arrest,  he  may  return  the  facts,  and  by  so  doing  he  obeys  in 
a  legal  sense  the  command  of  the  writ.  It  does  not  necessarily  follow 
that  the  writ  unlawfully  issued,  merely  because  the  defendant  is  pri- 
vileged from  being  arrested.  A  writ  is  lawful  when  issued  against 
a  suitor  attending  Court ;  but  the  suitor  would  be  privileged  from 
arrest,  and  if  he  claimed  his  privilege  by  suing  out  a  habeas  corpus, 
he  would  be  discharged.  So  of  a  member  of  Congress,  a  judge, 
and  all  that  class  of  persons  whom  the  policy  of  the  law  has  seen  fit 
to  exempt  from  arrest.  The  insolvent  laws  of  the  state  are,  in  prin- 
ciple, nothing  more  than  granting  like  privileges  for  arrest  to  an  un- 
fortunate class  of  honourable  men ;  and  the  period  during  which 
that  privilege  shall  continue,  depends  upon  the  legislature. 

Again,  it  is  said  the  Court  could  not  adopt  any  rule,  the  effect  of 
which  would  be  to  discharge  the  bail  from  liability  to  vacate  their 
contract,  and  wrest  their  vested  rights  from  the  plaintiffs. 

Before  we  discuss  the  proposition  as  to  whether  the  Court  below 
did  by  their  rule  vacate  the  contract  of  the  plaintiffs,  we  had  better 
ascertain  what  that  contract  was.  The  contract  is  found  in  the  de- 
claration in  these  words:  the  defendant,  at  the  time  mentioned, 
"  acknowledged  himself  special  bail  for  the  said  Joseph  Harris  and 
Cornelius  V.  Harris,  in  the  sum  of  four  thousand  dollars,  in  the  cause 
or  suit  in  which  judgment  was  rendered  as  aforesaid ;  that  is  to  say, 
that  they,  the  said  Joseph  Harris  and  Cornelius  V.  Harris,  should 
pay  and  satisfy  the  said  judgment,  or  render  themselves  into  the 
custody  of  the  marshal." 


•355] 


Now,  it  is  asked,  what  contract  does  this  present  in  and  of 
*itself  ?  Without  the  aid  of  the  rules  of  Court,  or  the  statute 
of  Ohio,  it  is  perfectly  senseless.  What  is  meant  by  special  bail, 
the  rules  of  Court  tell ;  but  without  those  rules,  the  contract  is 
senseless  jargon.  If,  then,  the  contract  depends  upon  the  rules  of 
Court ;  if  they  gave  it  life  originally ;  if  they  preserved  its  exist- 
ence :  the  plaintiffs  are  entitled  to  what  those  rules  give  them,  and 
to  nothing  more.  When  they  took  the  recognisance,  it  was  with  a 
knowledge  that  those  rules  were  under  the  entire  control  of  the 
Court ;  that  they  could  be  moulded  by  the  Court ;  that  the  state 
legislature  could  abolish  imprisonment  for  debt,  and  the  writ  of 
capias  also ;  and  that  the  Court  were  authorized  to  alter  their  writs 
to  suit  the  state  legislation.  The  plaintiffs  took  their  recognisance, 
subject  to  all  those  contingencies.     12  Wheaton,  370. 

No  contract,  therefore,  has  been  violated,  nor  have  there  been  any 
vested  rights  wrested  from  the  plaintiffs.  To  make  the  worst  possi- 
ble case,  all  that  can  be  said,  is,  that  the  plaintiffs,  by  the  adoption 
of  the  rule  in  question,  were  deprived  of  one  remedy  which  they 
had  when  the  bail  was  given,  viz.  the  imprisoning  the  defendants. 
But  as  it  is  admitted  that  this  only  affected  the  remedy,  the  plaintiffs 
in  error  cannot  complain. 

The  counsel  appear  not  to  view  the  contract  of  bail  correctly, 
when  they  attempt  to  liken  it  to  other  contracts.  It  is,  in  fact,  no- 
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thing  but  a  part  of  the  process  of  the  Court.  It  is  a  mere  substi- 
tuting of  a  keeper  of  the  defendant's  own  choice  to  one  appointed 
by  law.  For  the  bail  is  said  to  be  the  keeper  of  the  principal :  he 
can  take  him  wherever  he  pleases,  and  his  obligation  is  to  keep  him 
so  that  the  plaintiff  may  take  him  at  the  proper  time.  And  the 
moment  the  creditor  loses  his  right  to  take  or  hold  the  principal,  the 
bail  is  discharged ;  for  the  latter  cannot  keep  where  the  former  can- 
not take  the  body.  It  is  no  question,  therefore,  about  interfering 
with  vested  rights.  The  simple  inquiry  is,  had  the  plaintiffs  a  right 
to  take  the  bodies  after  they  had  taken  the  benefit  of  the  insolvent 
act?  If  they  had,  the  judgment  is  erroneous:  if  they  had  not,  it  is 
correct.     14  East,  598.     Law  Library,  title  Bail. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  judgment  of  the  Circuit  Court  for  the 
District  of  Ohio. 

*  The  material  facts  are  these.  In  June,  1830,  the  plaintiffs  in 
error  (who  are  citizens  of  New  York)  brought  an  action  of  r»356 
assumpsit  in  the  Circuit  Court  of  Ohio,  against  one  Joseph  '- 
Harris  and  Cornelius  V.  Harris,  and  at  the  December  term  of  the 
Court,  recovered  judgment  for  two  thousand  eight  hundred  and 
eighteen  dollars  and  eighty-six  cents  and  costs.  In  this  action  the 
defendant  in  error  became  special  bail  by  recognizance,  viz.,  that 
the  Harris's  should  pay  and  satisfy  the  judgment  recovered  against 
them,  or  render  themselves  into  the  custody  of  the  marshal  of  the 
district  of  Ohio.  In  October,  1831,  a  writ  of  capias  ad  satisfacien- 
dum was  issued  upon  the  same  judgment,  directed  to  the  marshal ; 
who,  at  the  December  term,  1831,  returned  that  the  Harris's  were 
not  to  be  found.  At  the  same  term  the  Circuit  Court  adopted  the 
following  rule:  "That  if  a  defendant,  upon  a  capias,  does  not  give 
sufficient  appearance  bail,  he  shall  be  committed  to  prison,  to  remain 
until  discharged  by  due  course  of  law.  But  under  neither  mesne 
nor  final  process,  shall  any  individual  be  kept  imprisoned,  who,  un- 
der the  insolvent  law  of  the  state,  has  for  such  demand  been  released 
from  imprisonment."  In  February,  1831,  Cornelius  V.  Harris  was 
duly  discharged  from  imprisonment  for  all  his  debts,  under  the  insol- 
vent law  of  Ohio,  passed  in  1831 ;  and  in  February,  1832,  Joseph 
Harris  was  in  like  manner  discharged.  In  December,  1832,  the 
plaintiffs  in  error  commenced  the  present  action  of  debt,  upon  the 
recognisance  of  bail,  against  the  defendant  in  error,  stating  in  the' 
declaration,  the  original  judgment,  the  defendant  becoming  special 
bail,  and  the  return  on  the  execution  "Not  found."  The  defendant, 
among  other  pleas,  pleaded  the  discharge  of  the  Harris's  under  the 
insolvent  law  of  Ohio,  of  1831,  and  the  rule  of  the  Circuit  Court, 
above  mentioned,  in  bar  of  the  action.  The  plaintiffs  demurred  to 
the  plea,  and,  upon  joinder  in  demurrer,  the  Circuit  Court  gave 
judgment  for  the  defendants;  and  the  present  writ  of  error  is 
brought  to  revise  that  judgment 

The  question  now  before  this  Court  is,  whether  the  plea  contains 
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a  substantial  defence  to  the  action  of  debt  brought  upon  the  recogni- 
sance of  special  bail.  In  order  to  clear  the  case  of  embarrassment 
from  collateral  matters,  it  may  be  proper  to  state,  that  the  recogni- 
zance of  special  bail  being  a  part  of  the  proceedings  in  a  suit,  and 
subject  to  the  regulation  of  the  Court,  the  nature,  extent,  and  limita- 
•3571  t*ons  °^  responsibility  created  *thereby,  are  to  be  decided, 
J  not  by  a  mere  examination  of  the  terms  of  the  instrument, 
but  by  a  reference  to  the  known  rules  of  the  Court  and  the  princi- 
ples of  law  applicable  thereto.  Whatever  in  the  sense  of  those  rules 
and  principles  will  constitute  a  discharge  of  the  liability  of  the  spe- 
cial bail,  must  be  deemed  included  within  the  purview  of  the  instru- 
ment, as  much  as  if  it  were  expressly  stated.  Now,  by  the  rules  of 
the  Circuit  Court  of  Ohio,  adopted  as  early  as  January  term,  1808, 
the  liability  of  special  bail  was  provided  for  and  limited ;  and  it  was 
declared,  that  special  bail  may  surrender  their  principal  at  any  time 
before  or  after  judgment  against  the  principal ;  provided  such  sur- 
render shall  be  before  a  return  of  a  scire  facias  executed,  or  a  second 
scire  facias  nihil,  against  the  bail.  And  this  in  fact  constituted  a 
part  of  the  law  of  Ohio  at  the  time  when  the  present  recognizance 
was  given;  for  in  the  Revised  Laws  of  1823,  1824,  (22d  vol.  of 
Ohio  Laws,  58,)  it  is  enacted  that,  subsequent  to  the  return  of  the 
capias  ad  respondendum,  the  defendant  may  render  himself  or  be 
rendered  in  discharge  of  his  bail,  either  before  or  after  judgment ; 
provided  such  render  be  made  at  or  before .  the  appearance  day  of 
the  first  scire  facias  against  the  bail  returned  scire  feci,  or  of  the 
second  scire  facias  returned  nihil,  or  of  the  capias  ad  respondendum 
or  summons  in  an  action  of  debt  against  the  bail  or  his  recognizance 
returned  served ;  and  not  after.  This  act  was  in  force  at  the  time 
of  the  passage  of  the  act  of  Congress  of  the  19th  of  May,  1888,  ch. 
68,  and  must,  therefore,  be  deemed  as  a  part  of  the  "modes  of  pro- 
ceeding" in  suits,  to  have  been  adopted  by  it.  So  that  the  surrender 
of  the  principal  by  the  special  bail  within  the  time  thus  prescribed, 
is  not  a  mere  matter  of  favour  of  the  Court,  but  is  strictly  a  matter 
of  legal  right. 

And  this  constitutes  an  answer  to  that  part  of  the  argument  at  the 
bar,  founded  upon  the  notion,  that  by  the  return  of  the  capias  ad 
satisfaciendum,  the  plaintiffs  had  acquired  a  fixed  and  absolute  right 
against  the  bail,  not  to  be  affected  by  any  rules  of  the  Court.  So 
far  from  the  right  being  absolute,  it  was  vested  sub  modo  only,  and 
liable  to  be  defeated  in  the  events  prescribed  by  the  prior  rules  of 
the  Court,  and  the  statute  of  Ohio  above  referred  to.  It  is  true,  that 
it  has  been  said  that  by  a  return  of  non  est  inventus  on  a  capias  ad 
*3581  satisfaciendum,  *the  bail  are  fixed ;  but  this  language  is  not 
J  strictly  accurate,  even  in  Courts  acting  professedly  under  the 
common  law,  and  independently  of  statute.  Lord  Ellenborough,  in 
Mannin  v.  Partridge,  14  East's  Rep.  599,  remarked  that  "  bail  were 
to  some  purposes  said  to  be  fixed  by  the  return  of  non  est  inventus 
upon  the  capias  ad  satisfaciendum ;  but  if  they  have,  by  the  indul- 
gence of  the  Court,  time  to  render  the  principal  until  the  appearance 
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day  of  the  last  scire  facias  against  them,  and  which  they  have  the 
capacity  of  using,  they  cannot  be  considered  as  completely  and  de- 
finitively fixed  till  that  period."  And  so  much  are  the  proceedings 
against  bail  deemed  a  matter  subject  to  the  regulation  and  practice 
of  the  Court,  that  the  Cohrt  will  not  hesitate  to  relieve  them  in  a 
summary  manner,  and  direct  an  exoneretur  to  be  entered  in  such 
cases  of  indulgence,  as  well  as  in  cases  of  strict  right.  But  there  is 
this  distinction:  that  where  the  bail  are  entitled  to  be  discharged,  ex 
debito  justitise,  they  may  not  only  apply  for  an  exoneretur  by  way 
of  summary  proceeding,  but  they  may  plead  the  matter  as  a  bar  to 
a  suit  in  their  defence.  But  where  the  discharge  is  a  matter  of  in- 
dulgence only,  the  application  is  to  the  discretion  of  the  Court,  and 
an  exoneretur  cannot  be  insisted  on  except  by  way  of  motion. 

And  this  leads  us  to  the  remark,  that  where  the  party  is,  by  the 
practice  of  the  Court,  entitled  to  an  exoneretur  without  a  positive 
surrender  of  the  principal,  according  to  the  terms  of  the  recogni- 
zance, he  is,  a  fortiori,  entitled  to  insist  on  it  by  way  of  defence, 
where  he  is  entitled,  ex  debito  justitise,  to  surrender  the  principal. 
Now,  the  doctrine  is  clearly  established,  that  where  the  principal 
would  be  entitled  to  an  immediate  and  unconditional  discharge,  if  he 
had  been  surrendered,  there  the  bail  are  entitled  to  relief  by  enter- 
ing an  exoneretur,  without  any  surrender.  This  was  decided  in 
Mannin  v.  Partridge,  14  East,  599 ;  Boggs  v.  Teackle,  5  Binn.  Rep. 
332 ;  and  Olcott  v.  Lilly,  4  Johns.  Rep.  407.  And,  a  fortiori,  this 
doctrine  must  apply  where  the  law  prohibits  the  party  from  being 
imprisoned  at  all;  or  where  by  the  positive  operation  of  law,  a 
surrender  is  prevented.  So  that  there  can  be  no  doubt,  that  the 
present  plea  is  a  good  bar  to  the  suit,  notwithstanding  there  has 
been  no  surrender,  if  by  law  the  principal  could  not,  upon  such 
surrender,  have  been  imprisoned  at  all. 

•This  constitutes  the  turning  point  of  the  case,  and  to  the  r*359 
consideration  of  it  we  shall  now  proceed.  In  the  first  place,  *■ 
there  is  no  doubt,  that  the  legislature  of  Ohio  possessed  full  constitu- 
tional authority  to  pass  laws, whereby  insolvent  debtors  should  be 
released,  or  protected  from  arrest  or  imprisonment  of  their  persons 
on  any  action  for  any  debt  or  demand  due  by  them.  The  right  to 
imprison  constitutes  no  part  of  the  contract ;  and  a  discharge  of  the 
person  of  the  party  from  imprisonment  does  not  impair  the  obliga- 
tion of  the4  contract,  but  leaves  it  in  full  force  against  his  property 
and  effects.  This  was  clearly  settled  by  this  Court  in  the  cases  of 
Sturges  v.  Crowninshield,  4  Wheat.  Rep.  200;  and  Mason  v.  Haile, 
12  Wheat.  Rep.  370.  In  the  next  place,  it  is  equally  clear,  that  such 
state  laws  have  no  operation,  proprio  vigore,  upon  the  process  or 
proceedings  in  the  Courts  of  the  United  States,  for  the  reasons  so 
forcibly  stated  by  Mr.Justice  Johnson,  in  delivering  the  final  opinion 
of  the  Court  in  Ogden  v.  Saunders,  12  Wheat.  Rep.  213;  and  by  Mr. 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  Court  in 
Wayman  v.  Southard,  10  Wheat.  Rep.  1;  and  by  Mr.  Justice  Thomp- 
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son,  in  delivering  the  like  opinion  in  the  Bank  of  the  United  States 
v.  Halstead,  10  Wheat.  Rep.  51. 

State  laws  cannot  control  the  exercise  of  the  powers  of  the  national 
government,  or  in  any  manner  limit  or  affect  the  operation  of  the 
process  or  proceedings  in  the  National  Courts.  The  whole  efficacy 
of  such  laws  in  the  Courts  of  the  United  States,  depends  upon  the 
enactments  of  Congress.  So  far  as  they  are  adopted  by  Congress 
they  are  obligatory.  Beyond  this,  they  have  no  controlling  influence. 
Congress  may  adopt  such  state  laws  directly  by  a  substantive  enact- 
ment, or  they  may  confide  the  authority  to  adopt  them  to  the  Courts 
of  the  United  States.  Examples  of  both  sorts  exist  in  the  national 
legislation.  The  process  act  of  1789,  ch.  21,  expressly  adopted  the 
forms  of  writs  and  modes  of  process  of  the  State  Courts,  in  suits  at 
common  law.  The  act  of  1792,  ch.  36,  permanently  continued  the  . 
forms  of  writs,  executions,  and  other  process,  and  the  forms  and ' 
modes  of  proceeding  in  suits  at  common  law,  then  in  use  in  the . 
Courts  of  the  United  States,  under  the  process  act  of  1789;  but  with 
this  remarkable  difference,  that  they  were  subject  to  such  alterations 
♦3601  an(*  Editions  as  the  said  *Courts  respectively  should,  in  their 
-*  discretion,  deem  expedient,  or  to  such  regulations  as  the 
Supreme  Court  of  the  United  States  should  think  proper,  from  time 
to  time,  by  rule  to  prescribe  to  any  Circuit  or  District  Court  con- 
cerning the  same.  The  constitutional  validity  and  extent  of  the 
power  thus  given  to  the  Courts  of  the  United  States,  to  make  alter-, 
ations  and  additions  in  the  process,  as  well  as  in  the  modes  of  pro-' 
ceeding  in  suits,  was  fully  considered  by  this  Court  in  the  cases  of  \ 
Way  man  v.  Southard,  10  Wheat.  Rep.  1,  and  the  Bank  of  the  United} 
States  v.  Halstead,  10  Wheat.  Rep.  51.  It  was  there  held,  that  thisj 
delegation  of  power  by  Congress  was  perfectly  constitutional ;  that) 
the  power  to  alter  and  add  to  the  process  and  modes  of  proceeding! 
in  a  suit  embraced  the  whole  progress  of  such  suit,  and  every  trans- 
action in  it  from  its  commencement  to  its  termination,  and  until  the 
judgment  should  be  satisfied ;  and  that  it  authorized  the  Courts  to 
prescribe  and  regulate  the  conduct  of  the  officer  in  the  execution  of 
final  process,  in  giving  effect  to  its  judgment  And  it  was  empha- 
tically laid  down,  that "  a  general  superintendence  over  this  subject 
seems  to  be  properly  within  the  judicial  province,  and  has  always 
been  so  considered ;"  and  that  "  this  provision  enables  the  Courts 
of  the  Union  to  make  such  improvements  in  its  forms  and  modes 
of  proceeding  as  experience  may  suggest ;  and  especially  to  adopt 
such  state  laws  on  this  subject,  as  might  vary  to  advantage  the  forms 
and  modes  of  proceeding,  which  prevailed  in  September,  1789." 
The  result  of  this  doctrine,  as  practically  expounded  or  applied  in , 
the  case  of  the  Bank  of  the  United  States  v.  Halstead,  is,  that  the 
Courts  may,  by  their  rules,  not  only  alter  the  forms,  but  the  effect 
and  operation  of  the  process,  whether  mesne  or  final,  and  the  modes 
of  proceeding  under  it ;  so  that  it  may  reach  property  not  liable  in 
1789  by  the  state  laws  to  be  taken  in  execution,  or  may  exempt 
268 


JANUARY  TERM,  1833.  360 

[Been  and  others  v.  Haughton.] 

(property,  which  was  not  then  exempted,  but  has  been  exempted  by 
/subsequent  state  laws. 

If,  therefore,  the  present  case  stood  upon  the  mere  ground  of  the 
authority  conferred  on  the  Courts  of  the  United  States  by  the  acts 
of  1789  and  1792,  there  would  seem  to  be  no  solid  objection  to  the 
authority  by  the  Circuit  Court  of  Ohio  to  make  the  rule  referred  to 
in  the  pleadings.  It  is  no  more  than  a  regulation  of  the  modes  of 
proceeding  in  a  suit,  in  order  to  *conform  to  the  state  law  r*ofil 
of  Ohio,  passed  in  1831,  for  the  relief  of  insolvent  debtors.  A  »■ 
regulation  of  the  proceedings  upon  bail  bonds  and  recognizances, 
and  prescribing  the  conduct  of  the  marshal  in  matters  touching  the 
same,  seems  to  be  as  completely  within  the  scope  of  the  authority 
as  any  which  c6uld  be  selected. 

But  in  fact  the  present  case  does  not  depend  upon  the  provision 
of  the  acts  of  1789  or  1792,  but  it  is  directly  within  and  governed  by 
the  process  act  of  the  19th  of  May,  1828,  ch.  68.  That  act  in  the 
first  section  declares,  that  the  forms  of  mesne  process,  and  the  forms 
and  modes  of  proceeding  in  suits  at  common  law  in  the  Courts  of  the 
United  States,  held  in  states  admitted  into  the  Union  since  1789,  (as 
the  state  of  Ohio  has  been,)  shall  be  the  same  in  each  of  the  said 
states,  respectively,  as  were  then  used  in  the  highest  Court  of  origi- 
nal and  general  jurisdiction  in  the  same ;  subject  to  such  alterations 
and  additions  as  the  said  Courts  of  the  United  States,  respectively, 
shall,  in  their  discretion,  deem  expedient,  or  to  such  regulations  as 
the  Supreme  Court  shall  think  proper  from  time  to  time,  by  rules,  to 
prescribe  to  any  Circuit  or  District  Court  concerning  the  same.  The 
third  section  declares,  that  writs  of  execution  and  other  final  process 
issued  on  judgments  and  decrees  rendered  in  any  Courts  of  the  United 
States,  and  "  the  proceedings  thereupon"  shall  be  the  same  in  each 
state,  respectively,  as  are  now  used  in  the  Courts  of  such* state,  &c, 
&c.  Provided,  however,  that  it  shall  be  in  the  power  of  the  Courts, 
if  they  see  fit,  in  their  discretion,  by  rules  of  Court,  so  far  to  alter 
final  process  in  such  Courts,  as  to  conform  the  same  to  any  change 
which  may  be  adopted  by  the  legislature  of  the  respective  states, for 
the  State  Courts. 

This  act  was  made  after  the  decisions  in  Wayman  v.  Southard, 
and  the  Bank  of  the  United  States  v.  Halstead,  10  Wheat.  1  and  51, 
and  was  manifestly  intended  to  confirm  the  construction  given  in 
those  cases  to  the  acts  of  1789  and  1792,  and  to  continue  the  like 
powers  in  the  Courts  to  alter  and  add  to  the  processes,  whether 
mesne  or  final,  and  to  regulate  the  modes  of  proceedings  in  suits  and 
upon  processes,  as  had  been  held  to  exist  under  those  acts.  The 
language  employed  seems  to  have  been  designed  to  put  at  rest  all 
future  doubts  upon  the  subject.  But  the  material  consideration  now 
to  be  taken  notice  of  is,  *that  the  act  of  1828  expressly  adopts  r«362 
the  mesne  processes  and  modes  of  proceeding  in  suits  at  *- 
common  law,  then  existing  in.  the  highest  State  Courts  under  the 
state  laws;  which  of  course  included  all  the  regulations  of  the  state 
laws  as  to  bail,  and  exemptions  of  the  party  from  arrest  and  im- 
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prisonment.  In  regard  also  to  writs  of  execution  and  other  final 
process,  and  "the  proceedings  thereupon/'  it  adopts  an  equally 
comprehensive  language,  and  declares  that  they  shall  be  the  same 
as  were  then  used  in  the  Courts  of  the  state.  Now,  the  words,  "the 
proceedings  on  the  writs  of  execution  and  other  final  process/'  must, 
from  their  very  import,  be  construed  to  include  all  the  laws  which 
regulate  the  rights,  duties,  and  conduct  of  officers  in  the  service  of 
such  process,  according  to  its  exigency,  upon  the  person  or  property 
of  the  execution  debtor,  and  also  all  the  exemptions  from  arrest  or 
imprisonment  under  such  process  created  by  those  laws. 

We  are  then  led  to  the  inquiry,  what  were  the  laws  of  Ohio  in 
regard  to  insolvent  debtors  at  the  time  of  the  passage  of  the  act  of 
1888  ?  By  the  insolvent  act  of  Ohio,  of  the  23d  of 'February,  1824, 
(Laws,  of  Ohio,  Revision  of  1824,  vol.  22,  sect  8,  9,  p.  327,  328,) 
which  continued  in  force  until  it  was  repealed  and  superseded  by 
the  insolvent  act  of  1831,  it  is  provided,  that  the  certificate  of  the 
commissioner  of  insolvents,  duly  obtained,  shall  entitle  the  insolvent, 
if  in  custody  upon  mesne  or  final  process  in  any  civil  action,  to  an 
immediate  discharge  therefrom,  upon  his  complying  with  the  requi 
sites  of  the  act.  And  it  is  further  provided,  that  the  final  certificate 
of  the  Court  of  Common  Pleas,  duly  obtained,  shall  protect  the  in- 
solvent forever  after  from  imprisonment  for  any  suit  or  cause  of 
action,  debt,  or  demand  mentioned  in  the  schedule  given  in  under 
the  insolvent  proceedings ;  and  a  penalty  is  also  inflicted  upon  any 
sheriff  or  other  officer,  who  should  knowingly,  or  wilfully  arrest  any 
person  contrary  to  this  provision.  The  act  of  1831  (Laws  of  Ohio, 
Revision  of  1831,  vol.  29,  sec.  21.  36,  p.  333.  336)  contains  a  simi- 
lar provision,  protecting  the  insolvent  under  like  circumstances  from 
imprisonment,  and  making  the  sheriff  or  other  officer,  who  shall  ar- 
rest him  contrary  to  the  act,  liable  to  an  action  of  trespass.  Now, 
the  repeal  of  the  act  of  1824,  by  the  act  of  1831,  could  have  no  legal 
effect  to  change  the  existing  forms  of  mesne  or  final  process,  or  the 
•3631  m0<*es  °f  Pr°ceeding  thereon  in  the  Courts  *of  the  United 
J  States,  as  adopted  by  Congress,  or  to  vary  the  powers  of  the 
same  Courts  in  relation  thereto;  but  the  same  remained  iu  full 
force,  as  if  no  such  repeal  had  taken  place.  The  rule  of  the  Circuit 
Court  is  in  perfect  coincidence  with  the  state  laws  existing  in  1828; 
and  if  it  were  not,  the  Circuit  Court  had  authority,  by  the  very  pro- 
visions of  the  act  of  1828,  to  make  such  a  rule,  as  a  regulation  of  the 
proceedings  upon  final  process,  so  as  to  conform  the  same  to  those 
of  the  state  laws  on  the  same  subject. 

Upon  these  grounds,  without  going  into  a  more  elaborate  review 
of  the  principles  applicable  to  the  case,  we  are  of  opinion  that  the 
judgment  of  the  Circuit  Court  was  right;  and  that  it  ought  to  be 
affirmed,  with  costs. 

Mr.  Justice  Thompson,  dissenting. 

This  is  the  first  timertiis  Court  has  been  called  upon  to  give  acon- 
rtruction  to  the  act  of  Congress  of  the  19th  May,  1828,  Sess.  Laws, 
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56.  And  the  rules  and  principles  adopted  by  the  Circuit  Court,  and 
which  appear  to  be  sanctioned  by  this  Court,  when  carried  out  to 
their  full  extent,  appear  to  me  to  be  such  an  innovation,  upon  what 
has  been  heretofore  understood  to  be  the  law  by  which  the  Courts  of 
the  United  States  were  to  be  governed,  as  could  not  have  beeb  in- 
tended by  Congress  by  the  act  of  1828.  It  is  giving  to  the  Courts 
the  power,  by  rule  of  Court,  to  introduce  and  enforce  state  insolvent 
systems. 

It  authorizes  the  Courts  to  abolish  all  remedy  which  a  creditor 
may  have  against  the  body  of  his  debtor  who  has  been  discharged 
under  a  state  insolvent  law.  And  if  the  Courts  have  this  power, 
they  have  the  *ame  power  over  a  fieri  facias,  and  to  exempt  all  pro- 
perty acquired  after  the  discharge  of  the  insolvent  from  the  payment 
of  his  antecedent  debts ;  if  such  be  the  state  law.  The  act  is  gene- 
ral, extending  to  writs  of  execution,  and  all  other  final  process.  And 
in  addition  to  this,  it  alters  the  whole  law  of  remedy  against  bail,  in 
such  cases.  A  capias  ad  satisfaciendum  against  the  principal  is  an 
indispensable  preliminary  step  to  a  prosecution  against  the  bail;  and 
if  the  Court  has  a  right  to  order  that  no  capias  ad  satisfaciendum 
shall  be  issued,  it  is  taking  from  the  creditor  all  remedy  against  the 
bail  To  say  that  an  execution  may  be  taken  out,  but  shall  not  be 
executed  upon  the  party,  is  a  mere  mockery  of  "justice.  The  r*364 
constitutionality  of  the  insolvent  law  of  Ohio  is  not  drawn  in  L 
question ;  and  whether,  as  a  measure  of  policy,  it  is  not  wise  to  abo- 
lish imprisonment  for  debt,  is  not  a  question  which  we  are  called 
upon  to  decide. 

As  between  the  citizens  of  Ohio,  and  in  their  own  courts,  they 
have  full  power  to  adopt  such  course  in  this  respect  as  the  wisdom 
of  their  legislature  may  dictate.  But  the  present  is  a  question  be- 
tween the  citizens  of  that  state,  and  the  citizens  of  another  state. 
And  that  made  the  great  and  leading  distinction  adopted  by  this 
Court  in  the  case  of  Saunders  y.  Ogden,  12  Wheaton,  531.  And, 
indeed,  it  was  the  very  point  upon  which  that  cause  turned.  And 
if  the  practical  operation  of  the  act  of  1828  is  to  be  what  is  now 
sanctioned  by  this  Court,  it  is  certainly  overruling  that  decision.  So 
far  as  that  goes,  I  can  have  no  particular  objection,  as  I  was  in  the 
minority  in  that  case.  But  this  case  involves  other  important  con- 
siderations. It  is  an  action  brought  by  citizens  of  the  state  of  New 
York,  against  citizens  of  the  state  of  Ohio,  upon  a  recognisance  of 
bail.  The  pleadings  in  the  cause  terminated  in  a  demurrer  to  the 
plea ;  and  the  judgment  of  the  Court  sustained  the  validity  of  the 
plea,  and  defeated  the  plaintiff's  right  of  recovery.  A  brief  state- 
ment of  the  facts  as  disclosed  by  the  record  will  aid  in  a  right  under- 
standing of  the  questions  that  are  presented  for  consideration.  The 
defendant,  Richard  Haughton,  became  special  bail  for  Joseph  Har- 
ris and  Cornelius  V.  Harris,  in  a  suit  brought  against  them  by  the 
plaintiffs  in  this  cause.  On  the  12th  day  of  October,  1831,  a  capias 
ad  satisfaciendum  was  issued  against  them  on  the  judgment  which 
had  been  recovered  for  two  thousand  eight  hundred  and  forty-six 
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dollars  and  fifty-six  cents.    This  capias  ad  satisfaciendum  was  re 
turned  Not  found,  at  the  December  term,  1831,  of  the  Circuit  Court1 
This  execution,  it  is  to  be  presumed,  was  returnable  on  the  first  day 
of  the  term,  which  is  according  to  the  ordinary  course  of  pro- 
ceedings. 

At  the  same  December  term,  1831,  the  rule  of  Court  set  out  in  the 
plea  was  adopted ;  which  orders  and  directs,  that  no  person,  either 
under  mesne  or  final  process,  shall  be  kept  in  prison,  who,  under  the 
insolvent  law  of  the  state,  has  for  such  demand  been  released  from 
imprisonment.  The  plea  alleges,  that  Cornelius  V.  Harris,  one  of 
the  defendants  in  the  original  suit,  was,  at  the  February  term,  1831, 
*Sfi51  °f  *e  ^ourt  of  Common  *Pleas  for  Hamilton  county,  in  the 
-I  state  of  Ohio,  ordered  and  adjudged  to  be  forever  thereafter 
protected  from  arrest  or  imprisonment  for  any  civil  action,  or  debt, 
or  demand  in  the  schedule  of  his  debts  delivered  to  the  commis- 
sioner of  insolvents ;  among  which  was  the  judgment  above  men- 
tioned. The  plea  also  alleges,  that  a  like  discharge  was  given  to 
the  other  defendant,  Joseph  Harris,  at  the  February  term,  1832,  of 
the  same  Court.  So  that  it  appears,  that  the  rule  of  Court,  and  the 
discharge  of  one  of  the  defendants,  took  place  after  the  bail  was 
fixed  in  law  by  the  return  "  not  found"  upon  the  ca.  sa.  against  the 
defendants  in  the  original  suit.  As  against  Joseph  Harris,  there- 
fore, a  retrospective  effect  has  been  given  to  his  discharge,  and  a 
vested  legal  right  of  the  plaintiff  thereby  taken  away,  upon  this  de- 
murrer to  a  special  plea,  founded  upon  a  particular  rule  of  Court 
specified  in  the  plea ;  it  cannot,  I  should  think,  be  claimed  that  other 
rules  of  Court  have  the  notoriety  of  public  laws,  which  the  Court  is 
bound  judicially  to  know  and  notice.  Was  the  bail,  under  these 
circumstances,  discharged  ?  and  could  such  matters  be  set  up  by  way 
of  plea  in  bar  to  the  present  action  against  the  bail  ?  are  the  ques- 
tions to  be  considered  ? 

In  the  case  of  Saunders' v.  Ogden,  the  parties,  as  in  the  present 
case,  were  citizens  of  different  states ;  and  the  decision  of  the  Court 
was,  that  as  between  parties  of  different  states,  the  state  insolvent 
laws  had  no  application.  Mr.  Justice  Johnson,  who  delivered  the 
opinion  of  the  Court,  uses  very  strong  language  on  this  point,  and 
which  cannot  be  misunderstood.  "All  this  mockery  of  justice," 
says  he,  "  and  the  jealousies,  recriminations,  and  perhaps  retaliations 
which  might  grow  out  of  it,  are  avoided,  if  the  power  of  the  states 
over  contracts,  after  they  become  the  subjects  exclusively  of  judicial 
cognisance,  is  limited  to  the  controversies  of  thefr  own  citizens.  And 
it  does  appear  to  me  almost  incontrovertible,  that  the  states  cannot 
proceed  one  step  farther,  without  exercising  a  power  incompatible 
with  the  acknowledged  powers  of  other  states,  or  of  the  United 
States,  and  with  the  rights  of  the  citizens  of  other  states.  Every 
bankrupt  or  insolvent  system  in  the  world  must  partake  of  the  cha- 
racter of  a  judicial  investigation.  Parties  whose  rights  are  to  be 
affected  are  entitled  to  a  hearing.  But  on  what  principle  can  a  citi- 
zen of  another  state  be  forced  into  the  Courts  of  a  state  for  this  in- 
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vestigation  ?  The  judgment  to  be  passed  is  to  *prostrate  his  r*366 
rights ;  and  on  the  subject  of  these  rights  the  Constitution  *- 
exempts  him  from  the  jurisdiction  of  the  state  tribunals,  without  re- 
gard to  the  place  where  the  contract  originated.  In  the  only  tribu- 
nal to  which  he  owes  allegiance,  the  state  insolvent  or  bankrupt 
laws  cannot  be  carried  into  effect.  They  have  a  law  of  their  own 
on  this  subject :  act  of  1800,  3d  vol.  L.  U.  S.  301.  The  Constitution 
has  constituted  Courts  professedly  independent  of  state  power  in 
their  judicial  course ;  and  yet  the  judgments  of  those  Courts  are  to 
be  vacated,  and  their  prisoners  set  at  large  under  the  power  of  the 
state  Courts,  or  of  the  state  laws,  without  the  possibility  of  protect- 
ing themselves  from  its  exercise.  I  cannot  acquiesce  in  an  incom- 
patibility so  obvious.  No  one  has  ever  imagined  that  a  prisoner  in 
confinement,  under  process  from  the  Courts  of  the  United  States, 
could  avail  himself  of  the  insolvent  laws  of  the  state  in  which  the 
Court  sits.  And  the  reason  is,  that  those  laws  are  municipal  and 
peculiar,  and  appertaining  exclusively  to  the  exercise  of  state  power, 
in  that  sphere  in  which  it  is  sovereign ;  that  is,  between  its  own  citi- 
zens, between  suitors  subject  to  state  power  exclusively,  in  their  con- 
troversies between  themselves."  And  in  conclusion,  he  sums  up  the 
argument  by  saying,  that  "  when,  in  the  exercise  of  that  potter," 
(passing  insolvent  laws,)  "the  states  pass  beyond  their  own  limits, 
and  the  rights  of  their  own  citizens,  and  act  upon  the  rights  of  citi- 
zens of  other  states,  then  arises  a  conflict  of  sovereign  power,  and  a 
collision  with  the  judicial  powers  granted  to  the  United  States,  which 
renders  the  exercise  of  such  a  power  incompatible  with  the  rights 
of  other  states,  and  of  the  Constitution  of  the  United  States." 

I  have  been  thus  particular  in  quoting  the  very  language  of  the 
Court,  that  it  may  speak  for  itself.  And  that  it  was>  adopted  in  its 
fullest  extent  is  evident,  by  what  fell  from  the  Court  in  the  case  of 
Boyle  v.  Zacharie  and  Turner,  6  Peters,  643.  "  The  ultimate  opinion," 
say  the  Court,  "  delivered  by  Mr.  Justice  Johnson  in  the  case  of  Og- 
den  v.  Saunders,  was  concurred  in  and  adopted  by  the  three  judges 
who  were  in  the  minority  upon  the  general  question  of  the  consti- 
tutionality of  state  insolvent  laws,  so  largely  discussed  in  that  case. 
It  is  proper  to  make  this  remark,  in  order  to  remove  an  erroneous 
impression  of  the  bar,  that  it  was  his  single  opinion,  and  not  of  the 
three  other  *judges  who  concurred  in  the  judgment.  So  far,  r*367 
then,  as  decisions  upon  the  subject  of  state  insolvent  laws  *- 
have  been  made  by  this  Court,  they  are  to  be  deemed  final  and  con- 
clusive." The  decision,  in  that  case,  turned  exclusively  upon  the 
point,  that  state  insolvent  laws  did  not  apply  to  suitors  in  the  Courts 
of  the  United  States.  And  the  emphatic  language  is  used,  "  no  one 
has  ever  imagined  that  a  prisoner  in  confinement  under  process  from 
the  Courts  of  the  United  States,  could  avail  himself  of  the  insolvent 
laws  of  the  state  in  which  the  Court  sits."  Apply  this  principle  to 
the  case  now  before  the  Court.  A  capias  ad  satisfaciendum  was  in 
the  hands  of  the  marshal  against  the  Harris's,  the  defendants  in  the 
original  suit.    Suppose  the  marshal  had  arrested  them,  (as  was  his 

35  273 


367  SUPREME  COURT. 

[Been  and  others  v.  Houghton.] 

duty  to  do,  if  they  could  be  found,)  and  put  them  in  confinement. 
No  one,  say  the  Court,  could  imagine,  that  they  could  avail  them- 
selves of  the  state  insolvent  law.  But  that  is  the  very  thing  which 
the  plea  in  this  case  does  set  up,  under  the  authority  of  the  rule  of 
Court,  that  no  one  shall  be  kept  imprisoned  who  has  been  discharged 
under  the  insolvent  law  of  the  state ;  and  it  is  the  very  thing  that 
has  proved  available  to  deprive  the  plaintiffs  of  a  recovery  in  this 
case. 

The  case  of  Boyle  v.  Zacbarie  and  Turner,  was  decided  in  the 
year  1832 ;  and  the  enacting  clause  of  the  act  of  Congress  of  1828, 
could  not  have  been  supposed  to  change  the  principles  adopted  in 
Ogden  and  Saunders.  If  that  act  is  to  govern  and  control  the  case 
now  before  the  Court,  it  must  be  by  virtue  of  the  rule  which  has 
been  adopted  by  the  Circuit  Court  of  Ohio.  What  is  the  law  of 
1828  ?  It  declares,  "  that  writs  of  execution  and  other  final  process, 
issued  on  judgments  and  decrees  rendered  in  any  of  the  Courts  of 
the  United  States,  and  the  proceedings  thereupon,  shall  be  the  same, 
except  their  style,  in  each  state,  respectively,  as  are  now  used  in  the 
Courts  of  such  state,  &c,  provided,  however,  that  it  shall  be  in  the 
power  of  the  Courts,  if  they  see  fit  in  their  discretion,  by  rules  of 
Court,  so  far  to  alter  the  final  process  in  said  Courts,  as  to  conform 
the  same  to  any  change  which  may  be  adopted  by  the  legislatures 
of  the  respective  states  for  the  State  Courts."  A  capias  ad  satisfa- 
ciendum was  an  execution  in  use  in  the  Courts  of  the  state  of  Ohio, 
in  the  year  1828,  when  the  act  in  question  was  passed.  It  was, 
therefore,  adopted  as  a  writ  to  be  used  in  the  Courts  of  the  United 
States. 

*3681       *  ^ut  **  *s  sa^  *****  t'ie  act  a^°Pts'  &is0>  *he  proceedings 
J  thereupon.     It  does  so.     But  what  is  to  be  understood  by 

proceedings  ?  Can  this  in  any  just  sense  be  satisfied  by  prohibiting 
all  proceedings  on  the  execution  ?  Proceedings,  both  in  common 
parlance  and  in  legal  acceptation,  imply  action,  procedure,  prosecu- 
tion. And  such  is  the  explanation  given  to  the  term  proceedings,  in 
the  case  of  Wayman  v.  Southard,  10  Wheaton,  1.  "It  is  applica- 
ble," say  the  Court,  "  to  writs  and  executions,  and  is  applicable  to 
every  step  taken  in  a  cause.  It  indicates  the  progressive  course  of 
the  business,  from  its  commencement  to  its  termination."  If  it  is  a 
progressive  course,  it  must  be  advancing ;  and  cannot  be  satisfied  by 
remaining  at  rest.  In  the  cases  of  Wayman  v.  Southard,  and  The 
Bank  of  the  United  States  v.  Halstead,  10  Wheaton,  this  term  pro- 
ceedings was  applied  to  the  mode  and  manner  of  executing  the 
execution  in  the  progress  of  obtaining  satisfaction ;  and  the  power 
of  the  Court  under  the  process  act  of  1792,  to  alter  and  add  to  the 
execution  by  extending  it  to  lands.  But  no  part  of  those  cases  con- 
tains an  intimation,  that  proceedings  to  obtain  satisfaction  implies  or 
warrants  an  arrest  and  stopping  all  execution  whatever  of  the  process. 
Jf  the  enacting  clause  in  this  act  does  not  forbid  the  execution  of  the 
capias  ad  satisfaciendum,  as  it  certainly  does  not,  could  it  be  done  by 
a  rftle  of  Court  under  the  proviso  ?  I  think  it  could  not  The  pro- 
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viso  does  not  authorize  any  rule  relative  to  the  proceedings  in  the 
cause.  The  term  is  not  used  at  all.  It  only  authorizes  the  Court  so 
far  to.  alter  final  process,  as  to  conform  the  same  to  that  used  in  the 
State  Courts. 

The  rule  set  up  in  this  plea  does  not  make  any  alteration,  what- 
ever, in  the  execution.  That  remains  the  same  precisely  as  it  was 
before ;  and  it  only  forbids  the  effect  and  operation  of  it  And  if 
the  rule  is  to  be  considered  a  part  of  the  execution,  and  to  be  taken 
as  if  incorporated  in  the  body  of  the  writ,  it  would  present  a  very 
singular  process,  commanding  the  marshal  to  take  the  body  of  the 
defendant,  but  forbidding  him  to  keep  the  prisoner  in  confinement. 
Such  incongruity  cannot  be  attributed  to  this  proviso.  The  rule,  1 
think,  is  not  authorized  by  this  statute,  and  especially  as  it  was 
adopted  after  the  bail  was  fixed  in  law,  by  the  return  Not  found, 
upon  the  capias  ad  satisfaciendum  issued  against  the  principals.  That 
such  a  *return  fixes  the  bail,  is  a  settled  rule  of  the  common  r»36o 
law.  Courts  have,  ex  gratia,  extended  the  right  to  surrender,  *- 
until  the  return  of  the  writ  or  process  against  the  bail :  and  perhaps, 
in  some  instances,  the  right  to  surrender  has  been  extended  to  a 
later  period.  But  the  contingency  of  not  being  able  to  make  the 
surrender  after  the  return  of  the  capias  ad  satisfaciendum  not  found, 
is  at  the  risk  of  the  bail.  And  the  relief  of  the  bail  in  such  cases  is, 
on  motion,  addressed  to  the  favour  of  the  Court ;  and  relief  is  grant- 
ed, upon  such  terms  as  the  circumstances  of  the  case  will  warrant ; 
and  always  upon  payment  of  the  cost  of  the  suit  against  the  baiL 
No  stronger  case  upon  this  point  can  be  put,  than  that  of  Davison  v. 
Taylor,  decided  in  this  Court,  12  Wheaton,  604.  "  This,"  say  the 
Court,  "  is  a  case  of  bail,  and  is  to  be  decided  by  the  principles  of 
English  law,  which,  the  case  finds,  constitute  the  law  and  practice 
of  Maryland  on  the  subject  According  to  these  principles,  the  al- 
lowance of  the  bail  to  surrender  the  principal  after  the  return  of  a 
capias  ad  satisfaciendum,  is  considered  as  matter  of  favour  and  in- 
dulgence, and  not  of  right ;  and  is  regulated  by  the  acknowledged 
practice  of  the  Court.  To  many  purposes  the  bail  is  considered  as 
fixed  by  the  return  of  the  capias  ad  satisfaciendum ;  but  the  Court 
allow  the  bail  to  surrender  the  principal,  within  a  limited  period 
after  the  return  of  the  scire  facias  against  them ;  as  matter  of  favour, 
and  not  as  matter  pleadable  in  bar.  In  certain  cases  even  a  format 
surrender  has  not  been  required ;  when  the  principal  was  still  living 
and  capable  of  being  surrendered,  and  an  exoneretur  could  be  en- 
tered and  the  principal  discharged  immediately  on  the  surrender : 
but  the  rule  has  never  been  applied  to  cases  where  the  principal  dies 
before  the  return  of  the  scire  facias.  In  such  a  case  the  bail  is  con- 
sidered as  fixed  by  the  return  of  the  capias  ad  satisfaciendum ;  and 
his  death  afterwards  and  before  the  return  of  the  scire  facias,  does 
not  entitle  the  bail  to  an  exoneretur :  the  plea  is  therefore  bad." 

This  case  would  seem  to  put  at  rest  the  question  as  to  the  manner 
in  which  the  bail  is  to  avail  himself  of  any  matter  which  entitles 
him  to  relief,  when  application  is  made  after  the  return  of  the  capias 
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ad  satisfaciendum, — that  it  must  be  by  motion  and  not  by  plea  in 
bar.  But  if  this  was  pleadable,  the  plea  now  in  question  is  defective. 
It  does  not  allege  a  surrender  of  the  principals,  or  that  an  exoneretur 
*3701  **as  ^een  entered*  *It  maY  be  admitted  that  the  bail  would 
J  have  been  entitled  to  relief,  on  motion  to  the  Court  for  that 
purpose.  But  this  will  not  sustain  the  plea,  according  to  the  doctrine 
of  the  case  just  referred  to,  of  Davison  v.  Taylor.  But  it  may  be 
questionable  whether  the  bail  would  have  been  relieved  in  this  case 
on  motion.  Such  an  application  is  seldom,  if  ever,  granted ;  unless 
the  matter  upon  which  the  motion  is  founded  arose  before  the  bail 
is  fixed  in  law;  viz.  before  the  return  of  the  capias  ad  satisfaciendum. 
1  Caines's  Rep.  10.  In  this  case  one  of  the  principals  was  not  dis- 
charged, until  several  months  after  the  return  of  the  capias  ad  satis- 
faciendum. And  this  appears  upon  the  record.  In  the  case  of 
Oicott  v.  Lilly,  4  Johns.  408,  Chief  Justice  Kent  says,  there  is  no 
case  in  which  the  death  of  the  principal,  after  the  return  and  filing 
of  the  capias  ad  satisfaciendum,  has  been  allowed  as  ground  for  the 
relief  of  the  bail.  All  the  cases  agree  that  after  the  bail  are  fixed, 
de  jure,  they  take  the  risk  of  the  death  of  the  principal.  The  attempt 
for  relief  has  frequently  been  made,  and  as  often  denied.  That  the 
time  which  is  allowed  the  bail  ex  gratia,  is  at  their  peril,  and  they 
must  surrender.  That  there  are  many  cases  where  the  bail  have 
been  relieved  on  motion.  But,  in  these  cases,  the  event  upon  which 
the  bail  has  been  relieved  happened  before  the  bail  became  fixed. 
That,  in  cases  of  insolvency,  time  has  been  allowed  the  bail  ex 
gratia  to  surrender,  to  prevent  circuity  of  action.  But  there  is  no 
intimation  that  such  insolvency  could  be  pleaded  in  bar.  Indeed  its 
being  allowed  ex  gratia,  according  to  the  language  of  all  the  cases, 
is  conclusive  to  show  that  it  could  not  be  pleaded  as  a  legal  discharge 
of  the  bail.  In  the  case  of  Chatham  v.  Lewis,  2  Johns.  103,  the  sur- 
render was  within  eight  days  after  the  return  of  the  writ  against  the 
bail,  and  the  Court  ordered  an  exoneretur ;  saying  that,  technically 
speaking,  such  surrender  cannot  be  pleaded,  and  so  is  not  de  jure. 
The  relief  is  on  motion  and  not  by  plea,  and  the  Court  always  re- 
quires the  costs  in  the  suit  or  the  recognisance  to  be  paid.  The  same 
doctrine  is  fully  settled  in  the  English  Courts.  In  the  case  of  Donally 
v.  Dunn,  1  Bos.  and  Pul.  448,  the  position  is  laid  down  broadly,  that 
bail  cannot  plead  the  bankruptcy  and  certificate  of  their  principal 
in  their  own  discharge.  Lord  Eldon,  however,  observed  that  they 
did  not  mean  to  preclude  any  application  for  summary  relief  on  the 
*3711  Part  °^  *e  *baH*  The  same  case  came  again  before  the 
J  Court,  after  leave  to  amend  the  plea,  had  been  obtained,  2 
Bos.  and  Pul.  45,  and  was  very  analogous  in  its  circumstances  to  the 
one  now  before  this  Court.  It  was  an  action  of  debt  on  recogni- 
sance of  bail ;  and  the  defendant  pleaded  the  bankruptcy  of  the 
principal,  very  circumstantially.  To  which  there  was  a  general  de- 
murrer and  joinder. 

In  support  of  the  plea  it  was  contended,  as  it  has  been  in  the  case 
now  before  the  Court,  that  if  the  bankruptcy  and  certificate  was  a 
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tegal  discbarge  of  the  principal,  it  was  also  a  legal  discharge  of  the 
bail,  and  if  so,  may  be  pleaded.  To  this  it  was  answered,  that  the 
plea  of  bankruptcy  could  only  be  interposed  by  the  bankrupt  him- 
self: and  the  bail,  if  entitled  to  any  relief,  must  obtain  it  by  appli- 
cation to  the  summary  jurisdiction  of  the  Court.  And  this  principle 
was  sanctioned  by  the  Court.  Lord  Eldon  said,  We  do  not  mean 
to  preclude  any  application  for  summary  relief  on  the  part  of  the 
bail.  But  on  this  record  judgment  must  be  given  for  the  plaintiff. 
That  the  plea  of  bankruptcy  is  given  to  the  bankrupt,  to  be  made 
use  of  as  the  means  of  discharging  himself  if  he  please.  But  there 
may  be  cases  in  which  the  bankrupt  may  not  choose  to  make  use  of 
his  certificate.  And  he  cannot,  through  the  medium  of  his  bail,  be 
obliged  to  make  use  of  his  certificate,  whether  he  will  or  not.  It  is 
the  duty  of  the  bail  under  their  recognisance  to  surrender  the  bank- 
rupt ;  and  it  remains  with  the  bankrupt  himself  to  determine  whether 
any  use  shall  be  made  of  the  certificate.  And  Mr.  Justice  Buller  ob- 
served, that  it  is  of  importance  to  the  public  and  to  the  profession,  to 
put  an  end  to  attempts  to  introduce  upon  the  record  questions  of 
practice,  which  cannot  be  considered  as  legal  defences ;  but  which 
belong  to  what  may  be  called  the  equity  side  of  the  Court.  This 
action  is  brought  for  a  legal  demand,  arising  upon  a  debt  of  record, 
and  the  defendant  is  called  upon  to  state  a  legal  defence  upon  record, 
and  not  merely  to  say  he  has  equity  in  his  favour.  He  must  either 
show  a  legal  impossibility  to  perform  the  condition  of  the  recogni- 
sance, or  state  something  that  will  discharge  him ;  and  he  has  done 
neither.  These  cases  are  abundantly  sufficient  to  show  that  it  is  a 
well  settled  rule  of  law,  that  the  bail  cannot  set  up  by  plea  in  bar, 
the  matter  contained  in  the  plea  now  in  question.  But  if  r*372 
•available  at  all,  it  must  be  by  motion.  It  is  true,  as  is  L 
said  in  Mannin  v.  Partridge,  14  East,  599,  the  bail  are  not  com- 
pletely and  definitively  fixed,  by  the  return  of  the  capias  ad  satis- 
faciendum. They  have,  by  the  indulgence  of  the  Court,  time  to 
surrender  the  principal,  until  the  appearance  day  of  the  last  scire 
facias.  But  this  was  an  application  for  relief  on  motion,  and  ad- 
dressed to  the  favour  and  indulgence  of  the  Court ;  and  no  intima- 
tion is  given  that  it  might  be  pleaded  as  matter  of  right.  And  it  is 
not,  I  believe,  pretended,  that  any  rule  of  Court  had  or  could  au- 
thorize such  matter  to  be  pleaded.  The  relief  of  bail  by  the  sur- 
render of  their  principal  is  matter  of  practice,  and  may  be  regulated 
by  rules  of  Court.  And  the  acts  of  the  legislature  of  Ohio,  or  the 
decisions  of  their  Courts  on  this  subject,  can  have  no  binding  force 
on  the  Courts  of  the  United  States,  or  regulate  their  practice,  any 
farther  than  they  have  been  adopted  by  the  Court.  And  I  do  not 
understand  that  any  rule  of  the  Circuit  Court  professes  to  do  more 
than  extend  the  time  for  the  surrender,  until  the  return  day  of  a 
second  scire  facias  against  the  bail.  But  the  mode  of  relief  after 
the  bail  are  fixed  in  law,  must  be  by  an  application  to  the  favour 
of  the  Court ;  and  cannot,  if  the  cases  to  which  I  have  referred  be 
law,  be  pleaded  in  bar.  The  cases  of  Wayman  v.  Southard,  and 
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The  Bank  of  the  United  States  v.  Halstead,  10  Wheaton,  establish, 
most  clearly  and  explicitly,  that  a  state  legislature  cannot,  by  virtue 
of  any  original,  inherent  power  they  have,  arrest  or  control  the  pro- 
ceedings of  the  Courts  of  the  United  States ;  or  regulate  the  con- 
duct of  the  officers  of  the  United  States  in  the  discharge  of  their 
duty.  The  doctrine  of  this  Court  always  has  been,  that  executions 
issuing  out  of  the  Courts  of  the  United  States,  are  not  controlled  or 
controllable  in  their  general  operation  and  effect,  by  any  collateral 
regulations  which  the  state  laws  have  imposed  on  the  State  Courts 
to  govern  them.  That  such  regulations  are  exclusively  addressed 
to  the  state  tribunals,  and  have  no  efficacy  on  the  Courts  of  the 
United  States ;  unless  adopted  under  the  authority  of  the  laws  of 
the  United  States.  And  it  appears  to  me,  that  by  no  sound  and 
just  construction  of  the  act  of  Congress  of  1828,  can  the  insolvent 
law  of  Ohio  be  considered  as  adopted  by  it;  or  as  giving  the  Circuit 
Court  the  power  to  adopt  it  by  rule  of  Court ;  without  overruling 
*373l  *e  case  Saunders  v.  Ogden ;  *nor  without  giving  to  the 
J  term  proceedings,  a  meaning  not  warranted  in  common  par- 
lance, or  in  legal  acceptation.  But  whatever  might  have  been  the 
power  of  the  Circuit  Court  to  relieve  the  bail  in  this  case,  on  motion; 
if  such  application  had  been  made ;  I  feel  great  confidence  in  say- 
ing, that  the  bail  cannot  avail  himself  of  the  matters  set  up,  by  way 
of  plea  in  bar  to  the  action ;  and  that  the  plaintiff  was  entitled  to 
judgment  upon  the  demurrer. 

Mr.  Justice  Baldwin,  dissenting. 

As  I  fully  concur  in  opinion  with  Judge  Thompson,  in  all  the 
views  which  he  has  taken  of  this  case,  it  would  be  unnecessary  for 
me  to  do  more  than  express  such  concurrence ;  but  the  course  of 
adjudication  which  has  prevailed  in  the  Circuit  Court  of  Pennsyl- 
vania, on  the  subject  of  the  insolvent  laws  of  the  states  of  the  Union, 
since  April,  1831 ;  renders  it  indispensable  for  me  to  do  more  than 
declare  my  dissent  to  the  opinion  of  the  Court.  In  the  case  of 
Woodhull  and  Davis  v.  Wagner,  the  defendant  had  been  discharged 
by  the  insolvent  law  of  Pennsylvania ;  after  which  he  was  arrested 
on  a  capias  ad  satisfaciendum  from  the  Circuit  Court,' on  a  judgment 
obtained  there.  An  application  was  made  for  his  discharge,  which 
was  refused  by  the  Court;  and  he  was  remanded  to  custody,  on  the 
ground,  that  the  debt,  being  payable  in  New  York,  and  the  plaintiffs 
citizens  of  that  state  when  the  debt  was  contracted  and  when  the 
defendant  was  discharged  by  the  insolvent  law  of  Pennsylvania ; 
such  discharge  was  wholly  inoperative.  Similar  cases  have  since 
occurred  in  which  that  Court  held  the  law  to  be  settled,  and  do  not 
suffer  the  question  to  be  argued. 

In  coming  to,  and  for  four  years  adhering  to  this  course  of  adju- 
dication, the  judges  of  that  Court  did  not  act  on  their  own  opinion ; 
they  considered  the  law  to  have  been  settled  by  the  final  judgment 
of  this  Court  in  Ogden  v.  Saunders,  12  Wheaton,  369 ;  and  the  case 
of  Shaw  v.  Robbins,  referred  to  in  the  note  to  the  former  case  •,  and 
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as  the  rule  on  which  we  proceeded  was  laid  down  by  the  authority 
of  this  Court,  we  felt  bound  to  observe  and  enforce  it,  whatever 
may  have  been  our  views  of  it  as  individual  judges,  or  as  a  Circuit 
Court. 

But  in  so  doing,  we  did  not  consider  it  as  a  question  of  r#Q74 
"practice,  the  form  and  mode  of  proceeding  in  Court,  or  the  '- 
mere  execution  of  its  final  process.  We  examined  it  as  one  of  con* 
stitutional  law,  directly  involving  the  power  of  the  states,  to  affect 
in  any  manner  the  rights  of  citizens  of  other  states,  in  enforcing  the 
performance  of  contracts  in  the  Circuit  Courts  of  the  United  States. 
And  when  we  found  that  the  third  proposition  laid  down  by  Judge 
Johnson,  in  Ogden  v.  Saunders,  was  considered  as.  the  established 
rule  of  this  Court ;  we  at  once  submitted  to  its  obligation  as  a  guide 
to  our  judgment.  The  declaration  of  Judge  Story,  in  delivering  the 
opinion  of  the  Court  in  Boyle  v.  Zachary  and  Turner,  6  Peters, 
643,  was  a  direct  affirmance  of  the  proposition  of  Judge  Johnson ; 
from  which  no  member  of  the  Court  dissented ;  nor  from  the  con- 
cluding paragraph  of  the  sentence — "  So  far,  then,  as  decisions  upon 
the  subject  of  state  insolvent  laws  have  been  made  by  this  Court, 
they  are  to  be  deemed  final  and  conclusive." 

The  third  proposition  of  Judge  Johnson,  thus  adopted  as  a  prin- 
ciple of  constitutional  law,  finally  and  conclusively,  is  this : — 

"  But  when,  in  the  exercise  of  that  power,  the  states  pass  beyond 
their  own  limits  and  the  rights  of  their  own  citizens,  and  act  upon 
the  rights  of  citizens  of  other  states ;  then  arises  a  conflict  of  sove- 
reign power,  and  a  collision  with  the  judicial  powers  granted  to  the 
United  States,  which  renders  the  exercise  of  such  a  power  incom- 
patible with  the  rights  of  other  states  and  with  the  Constitution  of 
the  United  States." 

A  more  important  principle  of  constitutional  law  was  never  pre- 
sented for  the  consideration  of  any  judicial  tribunal :  and.  when, 
three  years  since,  it  was  solemnly  declared  by  this  Court  that  it  was 
to  be  deemed  as  one  which  had  become  by  its  decisions  final  and 
conclusive;  the  Circuit  Court  of  Pennsylvania  did  not  feel  at  liberty 
to  depart  from  it,  but  followed  it  as  a  prescribed  rule  enjoined  on 
their  observance  by  paramount  authority ;  deeming  it  their  judicial 
duty.  That  Court  could  not  consider,  that  the  effect  of  a  discharge 
by  the  insolvent  law  of  Pennsylvania,  on  a  debt  due  to  a  citizen  of 
New  York,  and  payable  there,  depended  on  a  rule  of  Court  which 
it  could  make  and  unmake,  at  its  discretion,  from  time  to  time,  as  a 
matter  of  practice. 

With  the  cases  of  Ogden  v.  Saunders,  Shaw  v.  Robbins,  and 
Boyle  v.  Zachary,  before  them,  they  could  not  judicially  r«375 
♦consider  the  question  in  any  other  respect,  than  that  so  •- 
solemnly  declared  by  this  Court ;  presenting  a  conflict  of  sovereign 
power,  a  collision  with  the  judicial  powers  of  the  Union,  and  an 
exercise  of  a  state  power  incompatible  with  the  rights  of  other 
states,  and  with  the  Constitution  of  the  United  States.  When  the 
final  and  conclusive  decisions  of  this  Court  had  declared  the  law 
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obnoxious  to  such  objections,  the  Circuit  Court  had  but  one  course 
to  pursue — to  declare  it  inoperative  by  the  supreme  law  of  the  land; 
which  is  as  imperative  on  Courts  as  suitors,  not  as  a  guide  to  their 
discretion,  but  as  the  standard  rule  to  direct  their  judgment. 

A  Circuit  Court  may  be  holden  by  a  judge  of  this  Court,  or,  in  his 
absence,  by  the  District  Judge  alone ;  and  either  has  the  same  power 
to  make  rules  of  Court,  as  both  together.  The  question  is  simply 
this.  The  Constitution — the  rights  of  other  states — the  judicial 
powers  granted  to  the  United  States  as  declared  by  this  Court,  are 
violated  by  a  state  insolvent  law.  Yet  a  Circuit  Court  adopts,  by  a 
rule  of  its  own,  that  state  law  as  the  rule  of  its  decision,  and  renders 
a  judgment  according  to  its  provisions ;  and  this  is  the  case  before  us. 
The  plaintiffs  are  citizens  of  New  York ;  the  defendants  citizens  of 
Ohio,  sued  in  the  Circuit  Court  of  that  district ;  by  whose  judgment 
the  defendant  is  released  from  the  obligation  of  his  contract,  as  special 
bail ;  solely  by  the  operation  of  a  law  of  Ohio  adopted  by  a  rule  of 
Court,  when,  in  the  absence  of  such  a  law,  he  would  be  absolutely 
bound  to  pay  the  debt  demanded  from  him.  That  judgment  is 
now  affirmed  by  this  Court,  on  their  construction  of  acts  of  Con- 
gress, whose  titles  are,  to  regulate  processes  in  the  Courts  of  the 
United  States ;  and  the  enacting  clauses  of  which  are  confined  to 
the  "  forms  of  mesne  process,"  the  forms  and  modes  of  "  proceed- 
ings in  the  Courts  of  the  United  States,"  to  writs  of  execution  "  and 
other  final  processes,  and  the  proceedings  thereupon."  A  law 
which  the  legislative  power  of  a  state  is  incompetent  to  pass,  be- 
cause it  is  unconstitutional  and  void,  without  a  rule  of  Court ;  has 
become  valid  and  operative  by  the  potency  of  judicial  power,  exer- 
cised by  any  judge  at  his  mere  discretion.  Thus  removing  all  con- 
flicts of  sovereign  power  by  the  exercise  of  one,  which  becomes 
practically  paramount  to  the  final  and  conclusive  decisions  of  this 
Court,  the  rights  of  other  states,  and  the  Constitution  of  the  United 
♦3761  States,  as  judicially  expounded.  The  judgment  now  ren- 
-I  dered  admits  of  no  other  conclusion ;  and  as  I  cannot  admit 
for  a  moment  the  principle  that  the  power  of  Congress,  if  brought  to 
bear  directly  by  its  most  explicit  enactments  on  this  subject,  is  com- 
petent to  cure  the  objections  to  this  law,  which  are  fastened  on  its 
vitals  by  the  adjudications  of  this  Court  in  the  cases  alluded  to ;  I 
cannot  admit  that  they  do  it  by  the  construction  of  a  law  which 
does  not  profess  to  touch  the  questions  necessarily  involved  in  this 
case ;  still  less  that  it  can  be  done  by  the  rule  of  a  Court  subordinate 
to  the  appellate  jurisdiction  of  this. 

If  a  state  law  is  incompatible  with  the  Constitution  of  the  Union, 
it  must  be  inoperative  till  the  Constitution  is  amended.  The  legis- 
lative and  judicial  power  combined,  cannot  cure  a  defect  which 
the  supreme  law  of  the  land  declares  to  be  fatal  to  a  state  law ; 
and  when,  by  the  solemn  judgment  of  this  Court,  it  is  declared,  that 
a  state  law,  adopted  by  a  rule  of  the  Circuit  Court,  is  the  rule  of 
both  right  and  remedy  in  a  suit  between  a  citizen  of  New  York, 
plaintiff,  and  a  citizen  of  Ohio;  I  am  judicially  bound  to  consider, 
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that  it  is  not  open  to  any  objections  stated  in  the  third  proposition 
of  Judge  Johnson,  in  Ogden  v.  Saunders;  or  that  that  case,  with 
that  of  Shaw  v.  Robbins,  and  Boyle  v.  Zachary,  are  now  overruled. 
As  the  case  on  the  record  does  not  admit  of  the  first  alternative, 
but  is  directly,  on  its  four  corners,  obnoxious  to  those  objections ;  the 
inevitable  result  is,  that  the  affirmance  of  this  judgment  must  be 
taken  to  be  the  latter.  The  consequence  is,  that  the  effect  of  state 
insolvent  laws  on  the  citizens  of  other  states  is,  for  the  present,  an 
open  one  in  the  Courts  of  the  states  and  of  the  United  States,  not- 
withstanding any  former  decisions  of  this  Court  in  the  cases  referred 
to.  So  I  shall  consider  it  here  and  in  the  Circuit  Court,  and  answer  to 
the  profession  and  suitors  for  past  errors,  as  those  of  adoption,  not 
from  choice,  but  a  sense  of  judicial  duty ;  and  being  now  absolved 
from  an  authority  heretofore  deemed  binding,  shall  act  for  the  future 
on  principle.  That  a  paramount  authority  prescribing  a  rule  for 
my  judgment,  cannot  leave  my  discretion  uncontrolled ;  when  my 
judgment  is  free,  my  discretion  is  not  bound ;  and  that  what,  in  the 
exercise  of  my  best  judicial  discretion,  I  feel  bound  to  do  in  pro- 
nouncing the  judgments  of  a  Circuit  Court,  according  to  my  delibe- 
rate conviction  on  the  law  of  the  case,  I  cannot  undo  or  avoid  doing, 
by  any  *rule 
revocation  < 


ale  of  my  own,  in  the  adoption,  construction,  or  r*377 
of  which,  my  discretion  is  my  only  guide.  L 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Ohio, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is  ordered 
and  adjudged  by  this  Court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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nif  18    *The  Bank  o»f  the  United  States,  Plaintiffs  in  error,  tr. 

9  p     37§|   Herbert  6.  Waggener,  George  Wagley,  and  Alexander 


The  office  of  the  Bank  of  the  United  States  at  Lexington,  Kentucky,  in  February,  1822, 
held  a  large  amount  of  notes  of  the  Bank  of  Kentucky,  which  had  been  received  in  the 
usual  course  of  business,  at  the  full  value  expressed  on  the  face  of  them,  as  equivalent  to 
gold  and  silver,  and  were  so  considered  by  the  bank.  On  the  amount  of  these  notes  so 
held,  the  Bank  of  Kentucky  had  agreed  to  pay  interest,  at  the  rate  of  six  per  centum, 
until  the  same  should  be  redeemed.  All  the  notes  of  the  Bank  of  Kentucky,  held  by 
the  Bank  of  the  United  States,  were  finally  paid  with  the  interest  In  February,  1823, 
when  the  notes  of  the  Bank  of  Kentucky  were  at  a  depreciation  of  between  thirty-three 
and  forty  per  cent,  Owens  applied  to  the  office  of  the  Bank  of  tbe  United  States,  for  a  loan 
of  five  thousand  dollars  of  the  said  notes,  saying  they  would  answer  his  purpose  as  well  as 
gold  or  silver.  After  repeated  refusals  and  reapplications,  with  the  consent  of  the  board 
of  directors  of  the  Bank  of  the  United  States  at  Philadelphia,  the  sum  of  five  thousand 
dollars,  in  the  notes  of  the  Bank  of  Kentucky,  was  loaned  to  him  on  a  promissory  note, 
signed  by  him,  and  by  Waggener,  Miller,  and  Wagley,  payable  in  three  years,  with 
interest,  at  the  rate  of  six  per  cent  per  annum.  The  money  so  loaned  was  paid  to  tbe 
borrower  in  the  notes  of  the  Bank  of  Kentucky,  and  in  a  check  on  that  bank ;  and  tbe 
interest  on  that  amount  of  the  notes,  being  so  much  of  the  sum  due  by  the  Bank  of  Ken- 
tucky to  the  Bank  of  the  United  States,  ceased  from  the  date  of  the  loan.  In  an  action 
on  the  note  given  by  Owens  and  others,  the  defence  was  set  up  that  the  transaction  was 
usurious,  contrary  to  the  charter  of  the  Bank  of  the  United  States,  and  void.  Held, 
that  there  was  no  usury  in  the  transaction. 

The  statute  of  usury  of  Kentucky  of  1798,  declares  that  all  bonds,  notes,  ote,  taken  for 
the  loan  of  money,  where  "  is  reserved  or  taken"  a  greater  rate  of  interest  than  six  per 
cent,  shall  be  void.  In  this  case  no  interest  at  all  was  taken,  the  interest  being  payable 
at  the  termination  of  three  years  mentioned  in  the  note ;  and  if  the  case  can  be  brought 
within  the  statute,  it  must  be  not  as  a  taking,  but  as  a  reservation  of  more  than  legal 
interest. 

The  ninth  article  of  the  fundamental  articles  of  the  charter  of  the  Bank  of  the  United 
States,  declares,  among  other  things,  "  that  the  bank  shall  not  be  at  liberty  to  purchase 
any  public  debt  whatsoever,  nor  shall  it  take  more  than  at  the  rate  of  six  per  centum  per 
annum,  for  or  on  its  loans  or  discounts."  It  is  clear  that  the  present  transaction  does  not 
tall  within  the  prohibition  of  dealing  or  trading,  in  the  preceding  part  of  the  same  article; 
according  to  the  interpretation  thereof  given  by  this  Court  in  the  case  of  Fleckner  v.  The 
Bank  of  the  United  States,  8  Wheaton,  338. 351,  6  Cond.  Rep.  457,  to  which  the  Court 
deliberately  adhere. 

The  words  of  the  article  are,  that  the  bank  shall  not  take  (not,  shall  not  "reserve"  or 

"  take")  more  than  at  the  rate  of  six  per  cent    In  the  construction  of  statutes  of  usury, 

this  distinction  between  the  reservation,  and  the  'taking  of  usurious  interest,  has 

*379]   been  deemed  very  material :  for  the  reservation  of  usurious  interest  makes  the 

contract  utterly  void ;  but  if  usurious  interest  be  not  stipulated  for,  but  only 

taken  afterwards,  then  the  contract  is  not  void,  and  the  party  is  only  liable  for  the  excess. 

In  the  case  of  The  Bank  of  the  United  States  v.  Owens,  2  Peters,  527. 638,  it  was  said  that 
in  the  charter  the  word  "  reserving''  must  be  implied  in  the  word  "  taking."  This  ex- 
pression of  opinion  was  not  called  for  by  the  certified  question  which  arose  out  of  the  plea ; 
for  it  was  expressly  averred  in  the  plea,  that  in  pursuance  of  the  corrupt  and  unlawful 
agreement  therein  stated,  the  bank  advanced  and  loaned  the  whole  consideration  of  the 
note,  after  discounting  a  large  sum  for  discount,  in  the  notes  of  the  Bank  of  Kentucky, 
at  their  nominal  value. 

The  case  of  the  Bank  of  the  United  States  v.  Owens,  3  Peters,  527,  turned  upon  consider* 
tions  essentially  different  from  those  presented  in  the  present  record.  The  questions  cer- 
tified in  that  case,  arose  upon  a  demurrer  to  a  plea  of  usury ;  and  the  demurrer,  in  terms, 
admitted  that  the  agreement  was  unlawfully,  usuriously,  and  corruptly  entered  into.  8o 
that  no  question  as  to  the  intention  of  the  parties  or  the  nature  of  the  transaction  was  put. 
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The  transaction  was  usurious  and  the  agreement  corrupt ;  and  the  question  there  was, 
whether,  if  so,  it  was  contrary  to  the  prohibitions  of  the  charter,  and  the  contract  void. 
In  the  present  case,  the  questions  are  very  different.  Whether  the  agreement  was  cor- 
rupt or  usurious ;  or  bona  fide,  and  without  any  intent  to  commit,  usury,  or  to  violate  the 
charter ;  are  the  very  points  which  the  jury  were  called  upon,  and  under  the  instructions 
were  asked,  to  decide.  The  decision  in  2  Peters,  527,  cannot  therefore  be  admitted  to 
govern  this ;  for  the  quo  animo  of  the  act,  as  well  as  the  act  itself  constitute  the  gist  of 
the  controversy. 
In  construing  the  usury  laws,  the  uniform  construction  in  England  has  been,  and  it  is 
equally  applicable  here,  that  to  constitute  usury  within  the  prohibitions  of  the  law,  there 
most  be  an  intention  knowingly  to  contract  for  and  to  take  usurious  interest ;  for  if  neither 
party  intend  it,  and  act  bona  fide  and  innocently,  the  law  will  not  infer  a  corrupt 


This  principle  would  seem  to  apply  to  the  charter  of  the  Bank.  There  must  be  an  intent 
to  take  illegal  interest ;  or,  in  the  language  of  the  law,  a  corrupt  agreement  to  take  it, 
in  violation  of  the  charter.  The  quo  animo  is,  therefore,  an  essential  ingredient  in  all 
cases  of  this  sort 

There  has  been  no  taking  of  usury  and  no  reservation  of  usury  on  the  face  of  this  transac- 
tion. The  case,  then,  resolves  itself  into  this  inquiry,  whether,  upon  the  evidence,  there 
was  any  such  corrupt  agreement,  or  device,  or  shift  to  reserve  or  take  usury  :  and  none 
of  these  appear  in  the  case. 

Because  an  article  is  depreciated  in  the  market,  it  does  not  follow  that  the  owner  is  not  en- 
titled to  demand  or  require  a  higher  price  for  it,  before  he  consents  to  part  with  it  He 
may  possess  bank  notes  which  to  him  are  of  par  value,  in  payment  of  his  own  debts,  or 
in  payment  of  public  taxes ;  and  yet  their  marketable  value  may  be  tar  less.  If  he  uses 
no  disguise,  if  he  seeks  not  to  cover  a  loan  of  money,  under  the  pretence  of  a  sale  or  ex- 
change of  them,  but  the  transaction  is  bona  fide  what  it  purports  to  be ;  the  law  will  not 
set  aside  the  contract,  for  it  is  no  violation  of  any  public  policy  against  usury. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  Ken- 
tucky district 

*The  plaintiffs  in  error  instituted  an  action  against  the  de-  r»q80 
fendants,  and  one  William  Owens,  on  a  promissory  note  for  *- 
five  thousand  dollars,  dated  the  7th  of  February,  1822,  and  payable  at 
the  office  of  the  Bank  of  the  United  States  at  Lexington,  Kentucky,  on 
the  7th  of  February,  1825,  with  interest  at  the  rate  of  six  per  centum 
per  annum.  The  defendants  were  joint  and  several  promissors  with 
William  Owens.  Upon  a  plea  and  demurrer  in  the  suit,  a  division 
of  opinion  was  certified  by  the  judges  of  the  Circuit  Court  to  this 
Court,  upon  which  the  opinion  of  the  Court  was  given,  as  reported 
in  2  Peters,  527. 

Afterwards,  at  May  term,  1833,  the  case  having  been  remanded, 
judgment  was  entered  against  William  Owens  for  want  of  a  plea, 
and  the  other  defendants  pleaded  the  general  issue ;  upon  which, 
the  cause  was  tried  by  a  jury,  and  a  verdict  and  judgment,  under 
the  direction  of  the  Court,  were  given  for  the  defendants.  A  bill  of 
exceptions  to  the  refusal  of  the  Court  to  give  the  instructions  asked 
by  the  plaintiffs,  and  to  those  given  by  the  Court  at  the  request  of 
the  defendants,  was  tendered  on  behalf  of  the  plaintiffs,  and  was 
sealed  by  the  judges  of  the  Circuit  Court. 

The  note  declared  on  was  in  the  following  terms : 

"On  or  before  the  7th  day  of  February,  1825,  we,  William  Owens, 
Alexander  Miller,  Herbert  G.  Waggener,  George  Wagley,  jointly 
and  severally,  promise  to  pay  to  the  President,  Directors,  and  Com- 
pany of  the  Bank  of  the  United  States,  at  their  office  of  discount 
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and  deposit  at  Lexington,  the  sum  of  five  thousand  dollars  in  lawful 
money  of  the  United  States,  with  interest  thereon,  in  like  money, 
after  the  rate  of  six  per  cent,  per  annum  from  this  day  until  paid, 
for  value  received,  at  the  said  office  of  discount  and  deposit  at  Lex- 
ington, without  defalcation.  Witness  our  hands,  this  7th  dav  of 
February,  1822.  "  William  Owens, 

"  Alexander  Miller, 
"  Herbert  G.  Waggeneb, 
"George  W  aglet. 
u  Witness — John  Breen." 
On  which  note  is  the  following  endorsement: 
"  Mem. — Interest  is  to  be  charged  on  this  note  from  the  21st  day  of 

*38il  **ay,  1822>  only>  an<*  not  fr°m  tne  7th  °f  February,  *1822, 
J  within  mentioned,  the  former  being  the  day  on  which  the 
amount  was  actually  received  by  the  makers  of  the  note. 

"H.Clay." 

The  evidence  in  the  case  established  the  following  facts.  Before 
the  time  when  the  note  was  given,  the  office  of  the  Bank  of  the 
United  States  at  Lexington,  was  the  holder  of  a  large  amount  of 
notes  of  the  Bank  of  Kentucky,  which  had  been  received  in  the 
usual  course  of  business,  at  the  full  value  of  the  notes  expressed 
upon  them,  in  gold  and  silver.  These  notes  were  considered  as 
valuable  to  the  full  extent  of  their  amount,  although  the  Bank  of 
Kentucky  had  suspended  paying  their  notes  in  specie.  No  doubt 
was  entertained  by  the  officers  of  the  office  of  the  Bank  of  the  United 
States,  of  the  full  ability  of  the  Bank  of  Kentucky  so  to  redeem 
them.  At  the  time  the  loan  was  made  to  Owens  on  the  note  sued 
upon,  the  notes  of  the  Bank  of  Kentucky  had  depreciated  to  the 
amount  of  between  thirty-three  and  forty  per  cent.  It  was  also  in 
evidence,  that  when  the  Bank  of  Kentucky  suspended  specie  pay- 
ments in  161 9,  the  institution  was  considerably  indebted  to  the  plain- 
tiffs at  the  office  at  Lexington,  for  her  notes  taken  in  the  usual  course 
of  business,  and  for  government  deposits  transferred  to  that  office 
from  the  Bank  of  Kentucky  and  its  branches ;  and  that  the  accounts 
had  been  settled  between  the  institutions,  the  balance  ascertained 
and  placed  to  the  credit  of  the  plaintiffs,  on  the  books  of  the  Bank 
of  Kentucky,  as  a  deposit  upon  which  the  Bank  of  Kentucky  agreed, 
in  consideration  of  forbearance  of  the  plaintiffs,  to  pay  interest  at 
the  rate  of  six  per  cent  per  annum ;  and  that  said  interest,  as  it  ac- 
crued, was  carried  at  stated  intervals  of  time  to  the  credit  of  the 
plaintiffs  on  the  books  of  the  bank ;  and  that  the  amount  paid  Owens 
on  the  said  check  had  the  effect  of  stopping  the  interest  on  that  sum 
from  that  time.  The  balance  which  remained  due  from  the  Bank 
of  Kentucky  to  the  Bank  of  the  United  States  was  finally  settled 
and  discharged  in  specie  or  its  equivalent,  about  seven  months  after 
the  date  or  time  of  the  said  loan  to  Owens.  The  Bank  of  Kentucky 
did  not,  for  many  years  after  the  date  of  the  loan  to  Owens,  gene- 
rally resume  the  payment  of  its  notes  in  specie,  or  its  equivalent. 
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In  the  state  of  things  existing  in  1822,  William  Owens  ap-  r*382 
plied  *to  the  office  at  Lexington  for  a  loan  of  five  thousand  dol-  *- 
lars  in  the  notes  of  the  Bank  of  Kentucky,  assuring  the  bank  that  they 
would  answer  his  purpose  as  well  as  gold  or  silver.  The  offer  was 
rejected  by  the  directors  of  the  bank ;  and  on  its  renewal,  was  again 
refused.  A  third  time  the  loan  was  applied  for,  the  interference  of  a 
gentleman  connected  with  the  business  of  the  bank,  not  a  director,  to 
procure  it,  was  solicited  and  obtained;  and  the  application  was  re- 
ferred to  the  board  at  Philadelphia,  by  which  the  loap  was  authorized, 
a  mortgage  on  real  estate  being  given  as  an  additional  security  for  the 
loan.  Tile  mortgage  and  note  having  been  executed,  the  amount 
of  the  same  was  paid  to  William  Owens,  by  handing  him  one  thou- 
sand one  hundred  dollars,  in  notes  of  the  Kentucky  Bank,  and  a 
check  of  that  bank  for  three  thousand  nine  hundred  dollars,  which 
was  paid  to  him  at  that  bank  in  its  notes. 

The  defence  to  the  action  was,  that  the  transaction  was  usurious; 
and  therefore  contrary  to  the  act  of  Congress  incorporating  the  Bank 
of  the  United  States,  and  void.  On  the  trial,  the  following  instruc- 
tions to  the  jury  were  asked  by  the  counsel  for  the  plaintiffs. 

"  1.  That  if  they  believe  from  the  evidence,  that  the  considera- 
tion of  the  note  sued  on  was  three  thousand  nine  hundred  dollars, 
paid  in  a  check  on  the  Bank  of  Kentucky,  and  one  thousand  one 
hundred  dollars  in  Kentucky  notes,  and  that  the  contract  was  fairly 
made,  without  any  intention  to  evade  the  laws  against  usury;  but 
that  the  parties  making  the  contract  intended  to  exchange  credits  for 
the  accommodation  of  Owens;  that  the  Bank  of  Kentucky  was 
solvent,  and  so  understood  to  be,  and  able  to  pay  all  its  debts  by 
coercion :  that  the  contract  is  not  void  for  usury,  nor  contrary  to  the 
fundamental  law  or  charter  of  the  bank,  notwithstanding  it  was 
known  to  the  parties,  that  said  bank  did  not  pay  specie  for  its  notes 
without  coercion,  and  that  the  difference  in  exchange  between  bank 
notes  of  the  Bank  of  Kentucky  and  gold  and  silver,  was  from  thirty- 
three  to  forty  per  cent,  against  the  notes  of  the  Bank  of  Kentucky. 

u  2.  To  instruct  the  jury,  that  if  they  believe  from  the  evidence, 
that  the  contract  was  made  on  the  part  of  the  bank  fairly,  and  with 
no  intention  to  avoid  the  prohibition  of  their  charter  by  taking  a 
greater  rate  of  interest  than  six  per  cent,  or  the  statutes  against 
usury,  but  at  the  instance,  and  for  the  accommodation  and  benefit 
of  the  defendant  Owens ;  and  that  at  the  time  of  the  *nego-  r*3oQ 
tiation  and  contract  for  the  check  on  the  bank,  and  the  one  *- 
thousand  one  hundred  dollars  in  bank  notes  of  the  Bank  of  Ken- 
tucky, that  bank  was  indebted  to  the  Bank  of  the  United  States,  at 
their  office  aforesaid,  the  sum  of  ten  thousand  dollars  or  more,  bear- 
ing an  interest  of  six  per  cent.,  which  sum,  it  was  understood  and 
believed  by  the  parties  to  the  contract,  at  and  before  its  execution, 
the  Bank  of  Kentucky  was  well  able  to  pay,  with  interest,  and 
which  sum  it  did  pay,  after  deducting  the  three  thousand  nine  hun- 
dred dollars,  paid  to  the  defendant  Owens,  with  interest  in  gold  or 
silver,  or  its  equivalent :  that  the  contract  was  not  usurious,  unless 
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and  deposit  at  Lexington,  the  sum  of  five  thousand  dollars  in  lawful 
money  of  the  United  States,  with  interest  thereon,  in  like  money, 
after  the  rate  of  six  per  cent,  per  annum  from  this  day  until  paid, 
for  value  received,  at  the  said  office  of  discount  and  deposit  at  Lex- 
ington, without  defalcation.  Witness  our  hands,  this  7th  dav  of 
February,  1822.  "William  Owens, 

"  Alexander  Miller, 
"  Herbert  G.  Waggener, 
"George  W  aglet. 
u  Witness — John  Sheen." 
On  which  note  is  the  following  endorsement: 
"  Mem. — Interest  is  to  be  charged  on  this  note  from  the  21st  day  of 
,qgll  May,  1822,  only,  and  not  from  the  7th  of  February,  *1822, 
J  within  mentioned,  the  former  being  the  day  on  which  the 
amount  was  actually  received  by  the  makers  of  the  note. 

"H.  Clay." 

The  evidence  in  the  case  established  the  following  facts.  Before 
the  time  when  the  note  was  given,  the  office  of  the  Bank  of  the 
United  States  at  Lexington,  was  the  holder  of  a  large  amount  of 
notes  of  the  Bank  of  Kentucky,  which  had  been  received  in  the 
usual  course  of  business,  at  the  full  value  of  the  notes  expressed 
upon  them,  in  gold  and  silver.  These  notes  were  considered  as 
valuable  to  the  full  extent  of  their  amount,  although  the  Bank  of 
Kentucky  had  suspended  paying  their  notes  in  specie.  No  doubt 
was  entertained  by  the  officers  of  the  office  of  the  Bank  of  the  United 
States,  of  the  full  ability  of  the  Bank  of  Kentucky  so  to  redeem 
them.  At  the  time  the  loan  was  made  to  Owens  on  the  note  sued 
upon,  the  notes  of  the  Bank  of  Kentucky  had  depreciated  to  the 
amount  of  between  thirty-three  and  forty  per  cent.  It  was  also  in 
evidence,  that  when  the  Bank  of  Kentucky  suspended  specie  pay- 
ments in  1819,  the  institution  was  considerably  indebted  to  the  plain- 
tiffs at  the  office  at  Lexington,  for  her  notes  taken  in  the  usual  course 
of  business,  and  for  government  deposits  transferred  to  that  office 
from  the  Bank  of  Kentucky  and  its  branches ;  and  that  the  accounts 
had  been  settled  between  the  institutions,  the  balance  ascertained 
and  placed  to  the  credit  of  the  plaintiffs,  on  the  books  of  the  Bank 
of  Kentucky,  as  a  deposit  upon  which  the  Bank  of  Kentucky  agreed, 
in  consideration  of  forbearance  of  the  plaintiffs,  to  pay  interest  at 
the  rate  of  six  per  cent,  per  annum ;  and  that  said  interest,  as  it  ac- 
crued, was  carried  at  stated  intervals  of  time  to  the  credit  of  the 
plaintiffs  on  the  books  of  the  bank ;  and  that  the  amount  paid  Owens 
on  the  said  check  had  the  effect  of  stopping  the  interest  on  that  sum 
from  that  time.  The  balance  which  remained  due  from  the  Bank 
of  Kentucky  to  the  Bank  of  the  United  States  was  finally  settled 
and  discharged  in  specie  or  its  equivalent,  about  seven  months  after 
the  date  or  time  of  the  said  loan  to  Owens.  The  Bank  of  Kentucky 
did  not,  for  many  years  after  the  date  of  the  loan  to  Owens,  gene- 
rally resume  the  payment  of  its  notes  in  specie,  or  its  equivalent 
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Id  the  state  of  things  existing  in  1822,  William  Owens  ap-  r*382 
plied  *to  the  office  at  Lexington  for  a  loan  of  five  thousand  dol-  *- 
lars  in  the  notes  of  the  Bank  of  Kentucky,  assuring  the  bank  that  they 
would  answer  his  purpose  as  well  as  gold  or  silver.  The  offer  was 
rejected  by  the  directors  of  the  bank ;  and  on  its  renewal,  was  again 
refused.  A  third  time  the  loan  was  applied  for,  the  interference  of  a 
gentleman  connected  with  the  business  of  the  bank,  not  a  director,  to 
procure  it,  was  solicited  and  obtained;  and  the  application  was  re- 
ferred to  the  board  at  Philadelphia,  by  which  the  loap  was  authorized, 
a  mortgage  on  real  estate  being  given  as  an  additional  security  for  the 
loan.  The  mortgage  and  note  having  been  executed,  the  amount 
of  the  same  was  paid  to  William  Owens,  by  handing  him  one  thou- 
sand one  hundred  dollars,  in  notes  of  the  Kentucky  Bank,  and  a 
check  of  that  bank  for  three  thousand  nine  hundred  dollars,  which 
was  paid  to  him  at  that  bank  in  its  notes. 

The  defence  to  the  action  was,  that  the  transaction  was  usurious; 
and  therefore  contrary  to  the  act  of  Congress  incorporating  the  Bank 
of  the  United  States,  and  void.  On  the  trial,  the  following  instruc- 
tions to  the  jury  were  asked  by  the  counsel  for  the  plaintiffs. 

"  1.  That  if  they  believe  from  the  evidence,  that  the  considera- 
tion of  the  note  sued  on  was  three  thousand  nine  hundred  dollars, 
paid  in  a  check  on  the  Bank  of  Kentucky,  and  one  thousand  one 
hundred  dollars  in  Kentucky  notes,  and  that  the  contract  was  fairly 
made,  without  any  intention  to  evade  the  laws  against  usury;  but 
that  the  parties  making  the  contract  intended  to  exchange  credits  for 
the  accommodation  of  Owens ;  that  the  Bank  of  Kentucky  was 
solvent,  and  so  understood  to  be,  and  able  to  pay  all  its  debts  by 
coercion :  that  the  contract  is  not  void  for  usury,  nor  contrary  to  the 
fundamental  law  or  charter  of  the  bank,  notwithstanding  it  was 
known  to  the  parties,  that  said  bank  did  not  pay  specie  for  its  notes 
without  coercion,  and  that  the  difference  in  exchange  between  bank 
notes  of  the  Bank  of  Kentucky  and  gold  and  silver,  was  from  thirty- 
three  to  forty  per  cent,  against  the  notes  of  the  Bank  of  Kentucky. 

"  2.  To  instruct  the  jury,  that  if  they  believe  from  the  evidence, 
that  the  contract  was  made  on  the  part  of  the  bank  fairly,  and  with 
no  intention  to  avoid  the  prohibition  of  their  charter  by  taking  a 
greater  rate  of  interest  than  six  per  cent,  or  the  statutes  against 
usury,  but  at  the  instance,  and  for  the  accommodation  and  benefit 


[*383 


of  the  defendant  Owens ;  and  that  at  the  time  of  the  •nego- 
tiation and  contract  for  the  check  on  the  bank,  and  the  one 
thousand  one  hundred  dollars  in  bank  notes  of  the  Bank  of  Ken- 
tucky, that  bank  was  indebted  to  the  Bank  of  the  United  States,  at 
their  office  aforesaid,  the  sum  of  ten  thousand  dollars  or  ritore,  bear- 
ing an  interest  of  six  per  cent,  which  sum,  it  was  understood  and 
believed  by  the  parties  to  the  contract,  at  and  before  its  execution, 
the  Bank  of  Kentucky  was  well  able  to  pay,  with  interest,  and 
which  sum  it  did  pay,  after  deducting  the  three  thousand  nine  hun- 
dred dollars,  paid  to  the  defendant  Owens,  with  interest  in  gold  or 
silver,  or  its  equivalent :  that  the  contract  was  not  usurious,  unless 

285 


383  SUPREME  COURT. 

9  « 

[Bank  of  the  United  States  v.  Waggener  and  others.] 

they  believe  that  the  contract  was  a  shift  or  device  entered  into  to 
avoid  the  statute  against  usury,  and  the  prohibition  of  the  charter, 
notwithstanding  the  jury  should  find  that  the  check  and  notes 
aforesaid  were,  in  point  of  fact,  of  less  value  than  gold  and  silver. 

"  3.  If  the  jury  find,  from  the  evidence  in  the  cause,  that  the  de- 
fendants applied  to  the  plaintiffs  to  obtain  from  them  five  thousan4 
dollars  of  the  notes  of  the  President,  Directors,  and  Company  of  the 
Bank  of  Kentucky;  and  in  consideration  of  their  delivering,  or 
causing  to  be  delivered  to  the  defendants  five  thousand  dollars  of 
such  notes ;  and  the  said  Bank  of  Kentucky  was  then  solvent  and 
able  to  pay  the  said  notes,  and  has  so  continued  up  to  this  time ;  and 
that  the  holders  thereof  could,  by  reasonable  diligence,  have  recover- 
ed the  amount  thereof,  with  six  per  centum  per  annum  interest  there- 
on, from  the  time  of  the  delivery  of  them  by  plaintiffs  to  defendants, 
up  to  the  time  of  such  recovery ;  and  that  said  arrangement  and 
contract  was  not  made  under  a  device,  or  with  the  intent  to  evade 
the  statutes  against  usury,  or  to  evade  the  law  inhibiting  the  plaintiffs 
from  receiving  or  reserving  upon  loans  interest  at  a  greater  rate  than 
six  per  centum  per  annum :  then  the  transaction  was  not  in  law 
usurious  or  unlawful,  and  the  jury  should  find  for  the  plaintiffs. 

"4.  That  unless  the  jury  find  from  the  evidence  in  the  cause  that 
the  advance  sale  or  loan  of  the  notes  on  the  Bank  of  Kentucky, 
made  by  plaintiffs  to  defendants,  was  so  made  as  a  shift  or  device  to 
avoid  the  statute  against  usury,  or  in  avoidance  of  the  clause  of  the 
act  of  Congress  which  inhibits  the  plaintiffs  from  taking  or  reserving 
more  than  at  the  rate  of  six  per  centum  per  annum  for  the  loan,  for- 
*3841  bearance,  or  gfr"1?  d&7  of  *payment  of  money,  the  law  is 
J  for  the  plaintiffs,  and  the  jury  should  find  accordingly. 

"5.  That  unless  they  believe,  from  the  evidence  in  this  cause,  that 
there  was  a  lending  of  money,  and  a  reservation  of  a  greater  rate 
of  interest  than  at  the  rate  of  six  per  centum  per  annum  stipulated 
to  be  paid  by  defendants  to  plaintiffs :  the  law  is  for  the  plaintiffs, 
and  the  jury  should  find  for  them ;  unless  they  further  find  that  there 
was  a  shift  or  device  resorted  to  by  the  parties  with  the  intent  and 
for  the  purpose  of  avoiding  the  law,  by  which  something  other  than 
money  was  advanced,  and  by  which  a  greater  rate  of  interest  than 
six  per  cent,  was  allowed. 

"6.  That  if  th^ defendants  applied  to  the  plaintiffs  for  a  loan  of 
five  thousand  dollars  of  the  notes  of  the  Bank  of  Kentucky,  and 
agreed  to  give  therefor  their  note  for  five  thousand  dollars,  payable 
three  years  thereafter,  with  interest,  and  the  Bank  of  Kentucky  was 
then,  and  continued  thereafter  to  be  solvent,  and  the  said  Bank  of 
Kentucky  did  thereafter  pay  and  discharge  to  the  holders  thereof 
the  said  notes,  the  said  contract  was  not  unlawful — although  the 
notes  of  the  Bank  of  Kentucky  would  not  then  command,  in  gold 
or  silver,  their  nominal  amount,  when  offered  for  sale  or  exchange 
as  a  commodity  or  money. 

"7.  That,  if  they  find  from  the  evidence,  that  the  defendants  ob- 
tained from  the  plaintiffs  five  thousand  dollars  of  the  notes  of  the 
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Bank  of  Kentucky,  or  three  thousand  nine  hundred  dollars  in  a 
check  upon  said  bank  and  one  thousand  one  hundred  dollars  of  its 
notes,  and  in  consideration  thereof,  made  the  note  sued  upon,  the 
said  transaction  was  not  therefore  unlawful  or  usurious — although 
the  notes  of  the  Bank  of  Kentucky  were  then  at  a  depreciation  in 
value  of  thirty-three  per  cent.,  in  exchange  for  gold  or  silver. 

"8.  That  there  is  no  evidence  in  this  cause  conducing  to  prove 
that  there  was  a  loan  by  the  plaintiffs  to  the  defendants  of  notes  on 
the  President,  Directors,  and  Company  of  the  Bank  of  Kentucky." 

The  Court  refused  to  give  these  instructions,  and  on  motion  of  the 
defendants  instructed  the  jury:  "that  if  they  find  from  the  evidence 
that  the  only  consideration  for  the  obligation  declared  upon  was  a 
loan  made  by  the  plaintiffs  to  Owens  of  five  thousand  dollars  in 
notes  of  the  Bank  of  Kentucky,  estimated  at  their  nominal  amounts, 
part  paid  in  the  notes  themselves,  and  the  residue  *in  a  check  r*3S5 
drawn  by  the  plaintiffs  on  the  Bank  of  Kentucky,  on  the  L 
understanding  and  agreement  that  the  said  Owens  was  to  receive 
the  notes  of  said  bank  in  payment  thereof,  and  he  accordingly  did 
so ;  that  the  Bank  of  Kentucky  had,  before  that  time,  suspended 
specie  payments,  and  did  not  then  pay  its  notes  in  lawful  money ; 
that  the  said  notes  then  constituted  a  general  currency  in  the  state 
of  Kentucky,  commonly  passing  in  business  and  in  exchange  at  a 
discount  of  between  thirty  and  forty  per  cent,  below  their  nominal 
amounts,  and  could  not  have  been  sold  or  passed  at  a  higher  price ; 
that  the  said  facts  were  known  to  the  plaintiffs  and  said  Owens,  yet 
the  plaintiffs  passed 4he  said  notes  to  the  said  Owens,  the  borrower, 
at  their  nominal  amounts :  then  the  transaction  was  in  violation  of 
the  act  of  Congress  incorporating  the  plaintiffs,  the  obligation  de- 
clared on  is  void,  and  the  verdict  ought  to  be  for  the  defendants.,, 

The  plaintiffs  prosecuted  this  writ  of  error. 

Mr.  Serjeant,  for  the  plaintiffs  in  error,  submitted  the  following 
printed  argument. 

The  errors  assigned  are : 

1.  That  the  Court  erred  in  giving  the  instructions  prayed  by  the 
defendants. 

2.  That  they  erred  in  not  giving  the  instructions  prayed  by  the 
plaintiffs. 

The  case  presented  and  adjudicated  by  this  Court,  in  The  Bank 
v.  Owens,  2  Peters,  527,  was  essentially  different  from  the  case  now 
submitted.  There,  unfortunately,  the  plaintiffs,  by  demurring  to  the 
defendant's  plea,  admitted  all  the  allegations  it  contained,  in  their 
strongest  sense,  including  the  allegation  of  corrupt  and  usurious  in- 
tention. In  short,  they  confessed  that  the  contract  was  properly 
characterized  as  corrupt,  usurious,  and  in  violation  of  the  charter. 
The  Court  were  thus  compelled  to  declare  the  law  as  applied  to  a 
contract  thus  alleged,  on  one  side,  and  confessed  on  the  other,  with 
all  its  offensive  description,  without  the  power  of  looking  into  the 
true  merits  of  the  case,  and  ascertaining  whether  the  transaction 
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was  really  such  as  it  was  represented  to  be.  To  this  their  decision 
was  limited. 
1  *  The  real  state  of  the  case  is  now  brought  before  the  Court 
J  upon  the  evidence :  from  which  it  will  be  perceived  at  once, 
that  the  injurious  charges  of  the  plea,  so  incautiously  admitted  by 
the  demurrer,  have  no  support  whatever  from  the  facts ;  and  that 
the  judicial  prejudice  the  bank  has  suffered,  as  well  as  the  extensive 
prejudice  in  public  opinion,  are  wholly  unmerited.  The  transaction 
was  innocent  and  just,  entered  into  with  the  fairest  intentions,  upon 
a  full  and  adequate  consideration,  and  with  no  view  to  any  gain  by 
the  bank,  or  any  loss  to  Owens.  The  bank,  literally,  did  not  gain 
one  cent  by  the  negotiation ;  it  did  not  even  gain  the  interest,  for 
interest,  at  the  same  rate,  was  payable  by  the  Bank  of  Kentucky. 
Neither  did  it,  by  the  negotiation,  convert  capital  that  was  dead  into 
active  capital;  a  long  credit  being  allowed.  On  the  other  hand, 
Owens  did  not  lose.  He  declared  that  what  he  received  was,  to  him, 
equal  to  gold  or  silver;  and  it  must  be  taken  for  granted  that  it 
proved  to  be  so,  for  there  is  no  evidence,  nor  even  an  allegation,  to 
the  contrary. 

It  further  appears  that  this  negotiation  was  at  the  earnest  instance 
of  Owens,  and  for  his  accommodation.  When  he  thought  his  own 
instances  insufficient,  he  sought  the  aid  of  others,  and  especially  ap- 
plied to  Mr.  Clay,  who  was  counsel  of  the  bank,  and  to  the  late 
Colonel  Morrison,  who  had  been  president  of  the  office,  to  use  their 
influence,  as  his  friends,  to  aid  him  in  obtaining  what  he  asked. 
And  finally,  it  appears  that  the  application,  from  the  beginning,  was 
for  the  notes  of  the  Bank  of  Kentucky,  which,  to  him,  were  equal 
to  gold  or  silver. 

These  facts  are  conclusively  proved  by  the  depositions  of  the  wit- 
nesses, and  especially  by  the  minutes  of  the  office,  and  Mr.  Cheves's 
letter  of  the  27th  March,  1823,  in  the  record. 

The  instruction  given  by  the  Court  was,  that  the  "  transaction  was 
in  violation  of  the  act  of  Congress  incorporating  the  plaintiffs,  the 
obligation  declared  on  is  void,  and  the  verdict  ought  to  be  for  the 
defendant." 

Is  this  instruction  correct?  This  is  the  question,  and  the  only 
question,  in  the  case.    The  plaintiffs  in  error  submit  that  it  is  not 

The  words  of  the  charter  are,  that,  in  its  loans  or  discounts, 

♦3871   *t*ie  baQk  S^a11  n0t  Uke  more  t*lan  at  ^e  rate  °*  six  Per 
J  centum  per  annum. 

The  negotiation  with  Owens  cannot,  with  any  propriety,  (now 

that  the  evidence  is  disclosed,)  be  termed  "  a  loan  or  discount," 

within  the  meaning  of  this  section  of  the  act  of  Congress.    The 

language  of  the  act  is  properly  applicable  to  the  lending  of  money, 

that  is  to  say,  gold  or  silver.    It  is  very  true  that  borrowers  seldom 

receive  in  gold  or  silver.     They  commonly  take  bank  credits,  or 

notes  of  the  bank  which  makes  the  loan ;  but  these  give  a  present 

right  to  demand  gold  or  silver,  and  are  taken  by  the  borrower  for 

his  own  convenience,  as  the  evidence  that  he  has  so  much  gold  or 
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silver  in  the  bank.  Here,  there  was  no  such  loan.  There  was  no 
discount  in  the  ordinary  way  of  discounting ;  but  a  special  agree- 
ment, the  nature  of  which  will  be  presently  considered. 

The  bank  did  not  "  take  more  than  at  the  rate  of  six  per  centum 
per  annum."  If  we  look  at  the  terms  of  the  agreement,  we  find 
the  rate  of  interest  agreed  upon  was  precisely  six  per  centum  per 
annum,  neither  more  nor  less.  So  particular  was  the  learned 
counsel  of  the  bank  in  observing  precisely  the  spirit  as  well  as  the 
words  of  the  charter,  that  he  took  care,  by  an  endorsement  on  the 
note,  to  prevent  the  interest  from  beginning  to  run  before  the  day 
when  the  consideration  was  actually  received  by  Owens,  which 
happened  to  be  some  time  after  the  date  of  the  note. 

The  decision,  however,  in  The  Bank  v.  Owens,  2  Peters,  527, 
rested  entirely  upon  a  position  which  admitted  the  express  and 
apparent  terms  of  the  contract  to  be  quite  consistent  with  the  pro- 
vision of  the  act  of  Congress  already  quoted.  The  position  was, 
that  it  presented  "  one  of  those  cases  in  which  a  device  is  resorted 
to,  by  which  is  reserved  a  higher  profit  than  the  legal  interest,  under 
a  mask  thrown  over  the  transaction."  This,  the  Court  say,  is  a 
fraud  upon  the  statute,  and  "  a  fraud  upon  a  statute  is  a  violation 
of  the  statute."  From  this  conclusion  the  Court  derive  another, 
namely,  that  such  a  contract  is  entirely  void,  and  no  Court  will  aid 
its  being  enforced. 

Upon  the  pleadings  in  the  case  just  cited,  this  conclusion  was 
deduced  by  the  Court,  but  even  upon  those  pleadings,  it  was  de- 
duced with  hesitation,  only  upon  the  authority  of  a  case  which  de- 
cides that  "  the  confession  of  the  quo  animo,  implied  *in  a  r#qg8 
demurrer,  will  affect  a  case  with  usury."  Immediately  after,  *- 
it  is  added  by  the  Court,  "  a  very  similar  case  in  the  same  book,  in 
which  the  plaintiff  had  traversed  the  plea,  was  left  to  the  jury  with 
a  favourable  charge." 

The  decision  of  the  Court,  therefore,  turned  entirely  upon  the 
quo  animo  averred  in  the  plea  and  admitted  by  the  demurrer,  and 
was  confined  entirely  to  a  case  so  brought  up,  with  a  very  strong 
intimation  that  upon  a  traverse  the  result  would  be  different. 

This  plea  has  been  withdrawn,  and  is  no  longer  before  the  Court. 
The  unfortunate  demurrer  has  gone  along  with  it.  In  lieu  of  it,  the 
general  issue  of  non-assumpsit  has  been  pleaded,  and  issue  joined 
thereon,  which  is  at  least  as  beneficial  to  the  plaintiffs  as  a  traverse 
of  the  former  plea  would  have  been.  Such  an  issue  presented  to 
the  jury  the  question  of  quo  animo,  which  was  closed  up  in  the 
former  case  by  the  issue  of  law,  and  led  to  the  decision  by  this 
Court.  Upon  the  very  principle,  then  laid  down  by  this  Court,  ac- 
cording to  the  authority  of  Benningfield  v.  Ashley,  Cro.  El.  741,  this 
question  ought  to  have  been  left  to  the  jury.  The  counsel  of  the 
plaintiffs  asked  for  instructions  to  that  effect,  but  the  learned  judge 
refused  those  instructions,  and  gave  the  instruction  prayed  by  the 
defendant's  counsel,  taking  the  inquiry  from  the  jury,  and  decidii.g, 
as  a  question  of  law,  that  the  contract  was  void. 
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The  plaintiff  was  entitled  to  have  the  whole  question  of  inten- 
tion, or  quo  animo,  left  to  the  jury ;  and  he  was  entitled  to  more, 
that  is,  to  have  it  left  to  the  jury,  "  with  a  favourable  charge." 

Was  there,  or  was  there  not  "a  device  resorted  to,"  or  "  a  mask 
thrown  over  the  transaction,"  to  disguise  and  cover  an  intention, 
scheme,  or  plan  to  violate  or  evade  the  charter,  by  taking  more 
than  lawful  interest  ?  There  could  not  be,  unless  such  an  intention 
existed.  Was  there,  then,  such  an  intention  ?  The  evidence  is  full 
and  clear  to  show  that  there  was  not.  The  whole  transaction  was 
fair  and  bona  fide,  in  the  best  good  faith  on  the  part  of  the  bank, 
and  with  no  disguise  or  concealment  whatever. 

The  Court  erred  in  not  so  leaving  it  to  the  jury. 

Mr.  Sergeant  also  contended  at  the  bar : 

*3891       1#  ^at  ^  neS°tiati°n  was  at  l^e  repeated  instance  of 
J   *Owens.     The  office  twice  declined  his  application,  and  then 
he  employed  the  influence  of  his  friends,  Mr.  Clay  and  Colonel  Mor- 
rison, to  obtain  an  order  from  the  parent  board. 

2.  That,  according  to  his  own  statement,  the  notes  he  received 
were  to  him  equal  to  gold  and  silver.  He,  therefore,  sustained  no 
loss. 

3.  That  the  bank  gained  nothing  by  the  negotiation.  The  notes 
weie  settled  in  account  with  the  Bank  of  Kentucky,  and  were  bear- 
ing interest.  There  was  no  gain  in  interest.  There  was  no  gain 
in  time,  but  the  contrary.  The  notes  would  have  been  paid  much 
sooner  by  the  Bank  of  Kentucky.  The  bank  did  not  even  gain  the 
advantage  of  converting  dead  capital  into  active  capital.  It  had 
less  activity  than  before. 

4.  That  the  value  of  this  paper  was  not  to  be  ascertained  by  the 
value  of  paper  in  circulation.  It  was  not  in  circulation.  It  was 
held  by  agreement,  as  evidence  of  debt,  bearing  interest ;  which  no 
note  in  circulation  bean. 

5.  That  upon  a  fair  estimate,  the  debt  of  the  Bank  of  Kentucky 
was  at  the  time,  and  is  now,  fully  proved  to  have  been  worth  more 
than  the  debt  for  which  it  was  exchanged. 

6.  That  the  negotiation  on  the  part  of  the  bank  was  innocent, 
and  without  intention  of  usury,  or  any  unlawful  profit 

He  then  proceeded  to  argue,  that  there  was  error  in  the  instruc- 
tion given  at  the  instance  of  defendants,  and  the  refusal  to  give  the 
instructions  asked  for  by  the  plaintiffs  in  the  Court  below. 

The  Court  assumed  that  the  question  was  for  the  Court,  and  as 
such,  decided  it  as  a  question  of  law ;  when  it  really  was  a  question 
of  fact  and  intention,  to  be  decided  by  the  jury.  This  is  manifest 
from  the  former  decision  of  this  Court,  when  the  case  came  up,  on 
demurrer.    Bank  v.  Owens,  2  Peters,  527. 

There  are  two  ways  in  which  usury  may  be  committed.  1.  By 
agreeing  for  more  interest  than  is  allowed  by  law.  2.  By  some 
device  which  is  a  cover  for  the  same  thing. 

I.  The  first  may  be  decided  by  the  Court.  This  is  the  meaning 
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of  the  case  of  Roberts  v.  Tremayne,  Cr.  Jac.  507.    It  is  apparent 
to  the  Court ;  res  ipsa  loquitur. 

2.  This  is  invariably  a  question  for  the  jury.     Ord  on  r»qQO 
Usury,  *208 ;  Massa  v.  Darling,  2  Strange,  1243 ;  Lowe  t\   *- 
Waller,  Doug.  736 ;  1  Esp.  Rep. 

But  it  has  been  decided  in  the  Bank  v.  Owens,  that  we  are  not  to 
be  affected  by  the  usury  laws  of  the  states. 

1.  Was  this  a  violation  of  charter?  2.  If  it  were,  how  are  we 
affected  by  it  ? 

1.  The  charter  meant  only  to  fix  the  rate  of  interest  on  discounts; 
but  this  was  no  discount  at  all.  It  was  a  specific  negotiation,  and 
that  negotiation  was  an  innocent  one.  The  bank  gave  a  full  con- 
sideration, with  no  view  to  gain.  It  did  not  gain.  All  its  debt  was 
paid  in  less  than  half  the  time.     It  was  an  exchange  of  credits. 

2.  The  act  is  simply  prohibitory.  The  effect,  where  there  is 
nothing  more,  is  only  to  relieve  against  the  excess ;  or  to  enable  the 
party  to  recover  it  back. 

The  statutes  of  usury  declare  the  contract  void ;  but  wherever 
the  case  is  in  the  power  of  a  Court,  either  of  law  or  equity,  they 
compel  the  payment  of  principal  and  interest. 

A  motion  to  set  aside  judgments  upon  the  ground  of  usury,  was 
refused  in  the  Exchequer.     Mathews  v.  Lewis,  1  Anst.  7 ;  Ord,  118. 

If  one  voluntarily  pay  the  money  and  legal  interest,  he  cannot 
recover  it  back:  if  more,  only  the  excess.  Astley  v,  Reynolds, 
2  Str.  915;  Ord,  118,  119.  So,  if  he  sue  for  a  pledge  or  security. 
Fitzroy  v.  Gwillin,  1  T.  R.  153.  So  in  equity,  before  a  party  can 
get  relief,  he  must  pay  the  money  and  lawful  interest.  Bosanquet 
v.  Dash  wood,  Ca.  Tem.  Talb.  38.  Cited  also,  Ord  on  Usury,  141 ; 
Langford  v.  Barnard,  Toth.  231 ;  Proof  v.  Hines,  Ca.  Tem.  Talbot, 
111 ;  Scott  v.  Nesbit,  2  Br.  Ch.  Ca.  641 ;  Ord,  143,  144,  145,  146. 
Taylor  v.  Bell,  2  Vern.  1 70;  Barker  v.  Vansommer,  1  Br.  Ch.  Ca.  149. 

The  rule  is  the  same  in  Pennsylvania.  The  same  principle  has 
been  established  in  this  Court.  Bank  of  the  United  States  v.  Fleck- 
ner,  8  Wheaton,  355. 

The  cases  to  the  contrary  are  against  public  morals,  or  against 
some  great  public  policy,  mostly  involving  a  misdemeanor,  and 
criminally  offensive. 

On  either  ground  the  plaintiffs  in  error  are  entitled  to  have  the 
judgment  reversed. 

*A  printed  argument,  prepared  by  Messrs.  Crittenden  and  i-*qoi 
Monroe,  counsel  for  the  defendants  in  the  Circuit  Court,  was  *- 
delivered  to  the  Court. 

They  contended  that  upon  the  case  presented  in  the  record,  the 
only  questions  that  can  arise,  relate  to  the  propriety  of  the  decision 
of  the  Court,  in  giving  the  instruction  asked  on  the  part  of  the 
defendants  and  in  refusing  those  asked  on  the  part  of  the  plaintiffs. 

All  these  questions  depend  on  the  proper  construction  and  appli- 
cation of  that  part  of  the  ninth  section  of  the  fundamental  rules  of 
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the  bank  charter,  which  declares  that  the  bank  shall  not  "take 
more  than  at  the  rate  of  six  per  centum  per  annum,  for  or  upon  its 
loans  or  discounts." 

First,  then,  as  to  the  propriety  of  the  instruction  given  at  the 
instance  of  the  defendants. 

The  usury  laws  of  Kentucky,  like  the  charter  of  the  bank,  forbid 
the  taking  of  a  greater  interest  than  six  per  cent,  per  annum  upon 
loans ;  and  it  has  been  repeatedly  decided  by  the  Court  of  Appeals 
of  that  state,  that  the  lending  of  depreciated  bank  paper,  and  taking 
the  bond  or  note  of  the  borrower  for  its  nominal  amount  in  specie, 
with  legal  interest  only,  is  usurious,  and  a  plain  and  direct  infraction 
of  the  statute  forbidding  the  taking  of  more  than  six  per  centum 
per  annum.  Freeman  v.  Brown,  7  Mon.  263  ;  Rodes's  Executors  r. 
Bush,  5  Mon.  477 ;  Boswell  v.  Clarksons,  1  J.  J.  Marshall,  47.  That 
Court  has  invariably  proceeded  on  the  principle,  that  the  current 
value  of  the  depreciated  paper,  at  the  time  of  lending  and  borrow- 
ing, was  to  be  considered  its  real  value :  and  that  if  the  payment 
stipulated  for  by  the  borrower,  exceeded  the  amount  of  the  current 
value  of  the  depreciated  paper  at  the  time,  and  legal  interest  thereon, 
that  it  was  against  law,  and  usurious. 

The  lender  who  receives  an  interest  of  six  per  cent,  upon  a 
greater  sum  than  he  actually  lends,  is  most  clearly,  we*  think,  as 
much  and  as  directly  a  violator  of  the  law  as  he  who  reserves  more 
than  six  per  cent,  upon  the  sum  actually  loaned. 

The  facts  on  which  this  instruction  is  predicated,  are  incontesta- 
bly  established  by  the  evidence ;  and  the  legal  conclusions  drawn 
from  them,  as  stated  in  said  instruction,  are  confidently  believed  to 
be  correct,  and  to  be  maintained  by  the  decision  of  this  Court,  upon 
♦3921  ^s  case  w^en  f°rmer'y  before  it.  The  *facts  on  which  this 
J  instruction  is  founded  are  the  same,  in  effect,  that  were 
alleged  in  the  plea  that  was  then  decided  to  be  a  good  and  sufficient 
bar  to  the  action.  We  conclude,  therefore,  that  this  instruction  is 
proper,  and  according  to  law. 

Secondly,  as  to  the  instructions  moved  on  the  part  of  the  plain- 
tiffs, and  refused  by  the  Court :  we  contend  that  they  are  all  either 
impertinent,  as  having  no  application  to  the  case  as  appears  in 
proof;  or  that  they  are  embraced  and  negatived  by  the  considera- 
tions and  authorities  urged  in  support  of  the  instruction  given  at 
the  instance  of  the  defendants.  That  the  refusal  of  them  was  cor- 
rect, and  could  not  prejudice  the  plaintiffs. 

The  uncontested  facts  make  an  apparent  case  of  usury.  The 
application  of  Owens  was  for  a  loan — a  loan  was  made  to  him  of 
five  thousand  dollars  in  Kentucky  Bank  paper,  depreciated  between 
thirty-three  and  forty  per  cent.  And  for  the  nominal  amount  of  this 
paper,  the  note  in  question  was  taken,  payable  in  lawful  money  of 
the  United  States,  with  six  per  centum  interest  thereon.  About 
these  facts  there  can  be  no  dispute.  They  make,  per  se,  a  case  of 
usury,  and  "  cannot  by  intendment  have  any  other  construction" — 
res  ipsa  loquitur.  Roberts  v.  Tremayne,  3  Croke's  Rep.  508.  Yet 
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to  give  it  so*.ie  "  other  construction,"  by  one  "  intendment"  or  other, 
is  the  object  of  all  the  instructions  moved  on  the  part  of  the  plain- 
tiffs, that  are  applicable  to  the  case. 

In  the  case  above  referred  to  in  Croke,  the  distinction  is  taken 
oetween  cases  where  usury  is  apparent  from  the  circumstances,  and 
where  it  is  only  "  implied."  Here,  from  indisputable  facts  stated,  it 
is  apparent  that  the  plaintiffs,  by  the  note  in  suit,  have  attempted  to 
secure  to  themselves  a  much  greater  amount,  than  the  value  which 
they  loaned  and  six  per  centum  interest  thereon.  This  is  not  the 
evidence  of  usury,  it  is  usury  itself.  And  its  legal  character  and 
effect  cannot  be  changed  or  evaded,  by  any  fairness  of  mere  inten- 
tion, that  may  be  ascribed  to  the  lender. 

It  is  manifest,  that  the  plaintiffs  did  intend  to  do,  and  did  in  fact 
do,  every  thing  necessary  to  constitute  an  usurious  loan ;  that  they 
did  take  more  than  at  the  rate  of  six  per  centum  per  annum,  upon 
this  loan  to  Owens ;  and  did  intend  to  do  all  *they  did  do  ;  r#3Q3 
it  was  therefore  in  vain  for  them  to  allege  afterwards,  they  *- 
did  not  intend  to  violate  the  law. 

No  error  of  the  officers  of  the  bank,  as  to  the  effect  of  the  transac- 
tion under  the  law,  can  give  validity  to  the  paper  taken  in  violation 
of  the  law.  Their  supposition,  that  the  loan  of  depreciated  paper 
at  its  nominal  amount,  to  be  repaid  in  lawful  money  with  interest 
upon  it,  was  authorized  by  their  charter  and  lawful ;  could  not 
make  it  so.  Where  there  was  a  controversy  as  to  what  the  transac- 
tion was,  in  fact,  the  intention  of  the  parties  may  have  effect  in 
determining  its  character ;  but  when  the  fact,  and  intention  to  do 
what  was  acted  are  manifest,  the  law  is  only  to  be  appealed  to  for 
the  effects  and  consequences.  Here,  that  the  transaction  was  a  loan 
is  unquestionable ;  and  the  instruction  given  by  the  Court  is  predi- 
cated on  this,  together  with  the  other  facts,  to  be  found  by  the  jury. 
The  conclusion  of  law  pronounced  by  the  Court  was  inevitable. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  District  of  Ken- 
tucky, to  revise  a  judgment  of  that  Court,  in  a  case  where  the  plain- 
tiffs in  error  were  original  plaintiffs  in  the  suit. 

The  suit  was  an  action  of  debt  brought  upon  a  promissory  note, 
dated  the  7th  of  February,  1822,  whereby  the  defendants,  on  or 
before  the  7th  of  February,  1825,  jointly  and  severally  promised  to 
pay  the  President,  &c,  of  the  Bank  of  the  United  States,  at  their 
office  of  discount  and  deposit,  at  Lexington,  five  thousand  dollars, 
with  interest  thereon,  after  the  rate  of  six  per  cent,  per  annum, 
until  paid,  for  value  received.  And  by  a  memorandum  on  the  back 
of  the  note,  the  interest  was  to  be  charged  only  from  the  21st  of 
May,  1 822,  that  being  the  day  on  which  the  money  was  actually 
received  by  the  makers  of  the  note. 

The  plea  of  payment  was  put  in,  upon  which  issue  was  joined ; 
and  it  was  agreed  between  the  parties,  that  either  party  under  the 
issue  might  give  in  evidence  any  special  matter  which  could  be 
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specially  pleaded.  At  the  trial  a  verdict  was  rendered  for  the 
defendants,  upon  which,  judgment  passed  in  their  favour ;  and  the 
cause  is  now  brought  before  us  for  revision,  upon  a  bill  of  excep- 
tions taken  at  the  trial,  and  for  matters  of  law  therein  stated. 
*3941  *From  the  evidence  at  the  trial,  it  appears  that  prior  to  the 
J  time  when  the  note  was  given,  viz.  in  1819,  the  Bank  of 
Kentucky,  which  had  previously  been  in  high  credit,  suspended 
specie  payments ;  and  at  that  time  the  institution  was  indebted  to 
the  plaintiffs,  the  Bank  of  the  United  States,  in  a  large  sum  of 
money,  for  notes  of  the  Bank  of  Kentucky,  taken  at  par,  in  the 
usual  course  of  business,  and  for  government  deposits  transferred  to 
the  office  at  Lexington,  from  the  Bank  of  Kentucky  and  its  branches. 
The  accounts  had  been  settled  between  the  two  institutions,  the 
balance  ascertained  and  placed  to  the  credit  of  the  plaintiffs,  on  the 
books  of  the  Bank  of  Kentucky,  as  a  deposit ;  upon  which  the  Bank 
of  Kentucky  agreed,  upon  consideration  of  forbearance,  to  pay 
interest  at  the  rate  of  six  per  cent,  per  annum ;  and  the  interest,  as 
it  accrued,  was  carried,  at  stated  intervals,  to  the  credit  of  the  plain- 
tiffs, on  the  books  of  the  bank.  This  agreement  was  punctually 
performed  by  the-  Bank  of  Kentucky,  and  the  balance,  which 
remained  due  to  the  plaintiffs, was  finally  settled  and  discharged  in 
specie,  or  its  equivalent,  in  about  seven  months  after  the  negotia- 
tion, which  will  be  immediately  noticed. 

In  this  state  of  things,  Owens,  one  of  the  defendants,  made 
repeated  applications  to  the  Lexington  office  of  the  Bank  of  the 
United  States,  for  an  accommodation  of  five  thousand  dollars,  in 
Kentucky  Bank  notes,  of  which  the  office  had  a  considerable  sum 
on  hand,  stating  that  such  notes  would  answer  his  purpose  as  well 
as  gold  or  silver,  and  agreeing  to  receive  them  at  their  nominal 
amounts.  These  applications  were  rejected;  and  finally,  at  his 
urgent  suggestions,  an  application  was  made  to  the  parent  bank  at 
Philadelphia,  to  permit  the  Lexington  office  to  grant  the  application; 
and  the  parent  bank  accordingly  gave  the  permission.  The  note 
now  in  suit  was  accordingly  given,  with  a  mortgage  of  real  estate 
as  collateral  security  ;  and  one  thousand  one  hundred  dollars  were 
received  in  Kentucky  Bank  notes,  and  the  remaining  three  thousand 
nine  hundred  dollars  were  paid  by  a  check  drawn  on  the  Bank  of 
Kentucky,  which  was  duly  honoured ;  the  amount  of  the  check  was 
deducted  from  the  balatice  due  to  the  plaintiffs,  and  interest  thereon 
immediately  ceased. 

It  further  appeared,  at  the  trial,  that  the  Bank  of  Kentucky  was 
never  insolvent,  but  had  always  sufficient  effects  to  pay  its  debts ; 
*3951  t*iat  **  has  been  several  times  sued  for  its  debts,  which  *had 
J  been  always  paid  in  specie,  or  other  arrangements  had  been 
made  satisfactory  to  the  creditors.  It  had  discharged  the  greater 
part  of  its  debts,  and  had  distributed  among  its  stockholders  ten 
dollars  in  specie  and  seventy  dollars  in  notes  of  the  Commonwealth 
Bank  of  Kentucky,  (which  were  at  a  great  depreciation),  and  that 
all  its  funds  had  not  yet  been  distributed. 
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The  Bank  of  Kentucky  never  resumed  specie  payments,  and  at 
the  time  of  the  negotiation  above  stated,  the  notes  were  depreciated 
from  thirty-three  to  forty  per  cent.,  and  were  current  as  a  circulating 
medium  at  this  rate  of  depreciation.  They  were,  however,  by  law, 
receivable  for  state  taxes  and  county  levies  at  par,  and  had  accord- 
ingly been  so  received. 

Upon  this  evidence  the  plaintiffs  moved  the  Court  to  instruct  the 
jury  as  follows. 

"  1.  That,  if  they  believe  from  the  evidence,  that  the  consideration 
of  the  note  sued  on  was  three  thousand  nine  huudred  dollars  paid  in 
check  on  the  Bank  of  Kentucky,  and  one  thousand  one  hundred  dol- 
lars in  Kentucky  Bank  notes;  and  that  the  contract  was  fairly  made, 
without  any  intention  to  evade  the  laws  against  usury,  but  that  the 
parties  making  the  contract  intended  to  exchange  credits  for  the 
accommodation  of  Owens,  that  the  Bank  of  Kentucky  was  solvent, 
and  so  understood  to  be,  and  able  to  pay  all  its  debts  by  coercion, 
that  the  contract  is  not  void  for  usury,  nor  contrary  to  the  funda- 
mental law  or  charter  of  the  bank,  notwithstanding  it  was  known  to 
the  parties  that  said  bank  did  not  pay  specie  for  its  notes  without 
coercion,  and  that  the  difference  in  exchange  between  bank  notes 
of  the  Bank  of  Kentucky,  and  gold  and  silver,  was  from  thirty-three 
to  forty  per  cent.,  against  the  notes  of  the  Bank  of  Kentucky. 

"2.  To  instruct  the  jury  that,  if  they  believe  from  the  evidence, 
that  the  contract  was  made  on  the  part  of  the  bank  fairly,  and  with 
no  intention  to  avoid  the  prohibition  of  their  charter,  by  taking  a 
greater  rate  of  interest  than  six  per  cent.,  or  the  statutes  against 
usury,  but  at  the  instance,  and  for  the  accommodation  and  benefit 
of  the  defendant  Owens;  and  that  at  the  time  of  the  negotiation  and 
contract  for  the  check  on  the  bank,  and  the  fifteen  hundred  dollars 
in  bank  notes  of  the  Bank  of  Kentucky,  the  Bank  of  Kentucky  was 
indebted  to  the  Bank  of  the  United  States,  at  their  office  aforesaid, 
the  sum  of  ten  thousand  dollars  or  more,  bearing  an  interest  of  six 
per  cent.;  which  sum,  *it  was  understood  and  believed  by  r*go6 
the  parties  to  the  contract,  at  and  before  its  execution,  the  *■ 
Bank  of  Kentucky,  with  interest,  was  well  able  to  pay,  and  which 
sum  it  did  pay,  after  deducting  the  three  thousand  nine  hundred 
dollars  paid  to  the  defendant  Owens,  with  interest  in  gold  or  silver, 
or  its  equivalent,  that  the  contract  was  not  usurious,  unless  they 
believe  that  the  contract  was  a  shift  or  device  entered  into  to  avoid 
the  statute  against  usury,  and  the  prohibition  of  the  charter,  not- 
withstanding the  jury  should  find, that  the  check  and  notes  aforesaid 
were,  in  point  of  fact,  of  less  value  than  gold  and  silver. 

"  3.  If  the  jury  find  from  the  evidence  in  the  cause,  that  the  de- 
fendants applied  to  the  plaintiffs  to  obtain  from  them  five  thousand 
dollars  of  the  notes  of  the  President,  Directors,  and  Company  of  the 
Bank  of  Kentucky,  and  in  consideration  of  their  delivering,  or  caus- 
ing to  be  delivered  to  the  defendants  five  thousand  dollars  of  such 
notes,  and  the  said  Bank  of  Kentucky  was  then  solvent  and  able 
to  pay  the  said  notes,  and  has  so  continued  up  to  this  time ;  and 
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that  the  holders  thereof  could,  by  reasonable  diligence,  have  i3co- 
vered  the  amount  thereof,  with  six  per  centum  per  annum  interest 
thereon,  from  the  time  of  the  delivery  of  them  by  plaintiffs  to  defend- 
ants, up  to  the  time  of  such  recovery,  and  that  said  arrangement 
and  contract  was  not  made  under  a  device,  or  with  the  intent  to 
evade  the  statutes  against  usury,  or  to  evade  the  law  inhibiting  the 
plaintiffs  from  receiving  or  reserving  upon  loans  interest  at  a  greater 
rate  than  six  per  centum  per  annum :  then  the  transaction  was  not 
in  law  usurious,  or  unlawful,  and  the  jury  should  find  for  the 
plaintiffs. 

"  4.  That  unless  the  jury  find,  from  the  evidence  in  the  cause,  that 
the  advance  sale  or  loan  of  the  notes  on  the  Bank  of  Kentucky,  made 
by  plaintiffs  to  defendants,  was  so  made  as  a  shift  or  device  to  avoid 
the  statute  against  usury,  or  in  avoidance  of  the  clause  of  the  act  of 
Congress,  which  inhibits  the  plaintiffs  from  taking  or  reserving  more 
than  at  the  rate  of  six  per  centum  per  annum  for  the  loan,  forbear- 
ance, or  giving  day  of  payment  of  money,  the  law  is  for  the  plain- 
tiffs, and  the  jury  would  find  accordingly. 

"  5.  That  unless  they  believe,  from  the  evidence  in  this  cause,  that 
there  was  a  lending  of  money,  and  a  reservation  of  a  greater  rate  of 

*3971  interest  ^an  at  t'le  rate  °f  s*x  Per  centum  per  *annum,stipu- 
-I  lated  to  be  paid  by  defendants  to  plaintiffs,  the  law  is  for  the 
plaintiffs,  and  the  jury  should  find  for  them;  unless  they  further 
find  that  there  was  a  shift  or  device  resorted  to  by  the  parties,  with 
the  intent  and  for  the  purpose  of  avoiding  the  law,  by  which  some- 
thing other  than  money  was  advanced,  and  by  which  a  greater  rate 
of  interest  than  six  per  cent,  was  allowed. 

"  6.  That  if  the  defendants  applied  to  the  plaintiffs  for  a  loan  of 
five  thousand  dollars  of  the  notes  of  the  Bank  of  Kentucky,  and 
agreed  to  give  therefor  their  note  for  five  thousand  dollars,  payable 
three  years  thereafter,  with  interest,  and  the  Bank  of  Kentucky  was 
then,  and  continued  thereafter  to  be  solvent,  and  the  said  Bank  of 
Kentucky  did  thereafter  pay  and  discharge  to  the  holders  thereof  the 
said  notes,  the  said  contract  was  not  unlawful,  although  the  notes 
of  the  Bank  of  Kentucky  would  not  then  command,  in  gold  or  silver, 
their  nominal  amount  when  offered  for  sale  or  exchange  as  a  com- 
modity or  money. 

"7.  That  if  they  find  from  the  evidence  that  the  defendants 
obtained  from  the  plaintiffs  five  thousand  dollars  of  the  notes  of  the 
Bank  of  Kentucky,  or  three  thousand  nine  hundred  dollars  in  a  check 
upon  said  bank,  and  one  thousand  one  hundred  dollars  of  its  notes, 
and  in  consideration  thereof,  made  the  note  sued  upon,  the  said 
transaction  was  not  therefore  unlawful  or  usurious,  although  the 
notes  of  the  Bank  of  Kentucky  were  then  at  a  depreciation  in  value 
of  thirty-three  per  cent,  in  exchange  for  gold  and  silver. 

"  8.  That  there  is  no  evidence  in  this  cause  conducing  to  prove, 
that  there  was  a  loan  by  the  plaintiffs  to  the  defendants,  of  notes  on 
the  President,  Directors,  and  Company  of  the  Bank  of  Kentucky." 
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The  Court  refused  to  give  any  of  these  instructions ;  and,  upon 
the  prayer  of  the  defendants,  instructed  the  jury  as  follows : 

"  That  if  they  find  from  the  evidence  that  the  only  consideration, 
for  the  obligation  declared  upon  was  a  loan  made  by  the  plaintiffs 
to  Owens  of  five  thousand  dollars,  in  notes  of  the  Bank  of  Kentucky, 
estimated  at  their  nominal  amounts,  part  paid  in  the  notes  them- 
selves, and  the  residue  in  a  check  drawn  by  the  plaintiffs  on  the 
Bank  of  Kentucky,  on  the  understanding  and  agreement  that  the 
said  Owens  was  to  receive  the  notes  on  said  bank  in  payment  there- 
of, and  he  accordingly  did  so;  that  *the  Bank  of  Kentucky  r*398 
had,  before  that  time,  suspended  specie  payments,  and  did  not  *- 
then  pay  its  notes  in  lawful  money;  that  the  said  notes  then  consti- 
tuted a  general  currency  in  the  state  of  Kentucky,  commonly  passing 
in  business  and  in  exchange  at  a  discount  of  between  thirty  and 
forty  per  cent,  below  their  nominal  amounts,  and  could  not  have 
been  sold  or  passed  at  a  higher  price;  that  the  said  facts  were  known 
to  the  plaintiffs  and  said  Owens,  yet  the  plaintiffs  passed  the  said 
notes  to  the  said  Owens,  the  borrower,  at  their  nominal  amounts : 
then  the  transaction  was  in  violation  of  the  act  of  Congress  incorpo- 
rating the  plaintiffs,  the  obligation  declared  on  is  void,  and  the  ver- 
dict ought  to  be  for  the  defendants." 

The  statute  of  usury  of  Kentucky  of  1798,  declares,  that  no  person 
shall  hereafter  contract,  directly  or  indirectly,  for  the  loan  of  any 
money,  wares,  merchandise,  or  other  commodity,  above  the  value 
of  six  pounds  for  the  forbearance  of  one  hundred  pounds  for  a  year, 
and  after  that  rate,  for  a  greater  or  a  lesser  sum,  or  for  a  longer  or 
shorter  time;  and  all  bonds,  contracts,  &c,  thereafter  made  for  pay- 
ment or  delivery  of  any  money  or  goods  so  lent,  on  which  a  higher 
interest  is  reserved  or  taken  than  is  hereby  allowed,  shall  be  utterly 
void.  This  clause  of  the  act  is  substantially  a  transcript  of  the 
statute  of  12  Ann,  stat.  2,  ch.  16,  sect.  1,  and,  therefore,  the  same 
construction  will  apply  to  each.  In  the  present  case,  no  interest  at 
all  has  been  taken  by  the  plaintiffs  on  the  five  thousand  dollars. 
There  was  no  discount  of  the  accruing  interest  from  the  face  of  the 
note,  and  the  interest  was  payable  only  with  the  principal,  at  the 
termination  of  the  three  years  mentioned  in  the  note.  If  the  case, 
therefore,  can  be  brought  within  the  statute,  it  must  be,  not  as  a 
taking,  but  as  a  reservation,  of  illegal  interest. 

The  ninth  article  of  the  fundamental  articles  of  the  charter  of  the 
Bank  of  the  United  States  (act  of  1816,  ch.  44,  sect  11)  declares, 
among  other  things,  that  the  bank  "  shall  not  be  at  liberty  to  pur- 
chase any  public  debt  whatsoever ;  nor  shall  it  take  more  than  at 
the  rate  of  six  per  centum  per  annum  for  or  upon  its  loans  or  dis- 
counts." It  is  clear, that  the  present  transaction  does  not  fall  within 
the  prohibition  of  dealing  or  trading,  in  the  preceding  part  of  the 
same  article,  according  to  the  interpretation  thereof  given  by  this 
Court  in  *Fleckner  v.  The  Bank  of  the  United  States,  8  Wheat  r*399 
Rep.  338.  351,  to  which  we  deliberately  adhere.  *• 

It  is  observable,  that  the  words  of  the  article  are,  that  the  Bank 
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shall  not  take  (not  shall  not  reserve  or  take)  more  than  at  the  rate 
of  six  per  cent.  In  the  construction  of  the  statutes  of  usury,  this 
distinction  between  the  reservation,  and  taking  of  usurious  interest, 
has  been  deemed  very  material :  for  the  reservation  of  usurious  in- 
terest makes  the  contract  utterly  void;  but  if  usurious  interest  be  not 
stipulated  for,  but  only  taken  afterwards,  then  the  contract  is  not 
void,  but  the  party  is  only  liable  to  the  penalty  for  the  excess.  So 
it  was  held  in  Floyer  v.  Edwards,  Cowp.  Rep.  112.  But  in  the  case 
of  the  Bank  of  the  United  States  v.  Owens,  2  Peters,  S279  528,  it  was 
said,  that  in  the  charter,  "  reserving"  must  be  implied  in  the  word 
"  taking."  This  expression  of  opinion  was  not  called  for  by  the  cer- 
tified question, which  arose  out  of  the  plea;  for  it  was  expressly  aver- 
red in  the  plea,  that  in  pursuance  of  the  corrupt  and  unlawful  agree- 
ment therein  stated,  the  bank  advanced  and  loaned  the  whole  con- 
sideration of  the  note,  after  deducting  a  large  sum  for  discount,  in 
the  notes  of  the  Bank  of  Kentucky,  at  their  nominal  value. 

It  is  in  reference  to  the  usury  act  of  Kentucky,  and  this  article 
of  the  bank  charter,  that  the  various  instructions  asked  or  given  are 
to  be  examined.  But  before  proceeding  to  consider  them  severally, 
it  may  be  proper  to  remark,  that  in  construing  the  usury  laws,  the 
uniform  construction  in  England  has  been,  (and  it  is  equally  appli- 
cable here,)  that  to  constitute  usury  within  the  prohibitions  of  the 
law,  there  must  be  an  intention  knowingly  to  contract  for  or  to  take 
usurious  interest ;  for  if  neither  party  intend  it,  but  act  bona  fide  and 
innocently,  the  law  will  not  infer  a  corrupt  agreement  Where,  in- 
deed, the  contract  upon  its  very  face  imports  usury,  as  by  an  ex- 
press reservation  of  more  than  legal  interest,  there  is  no  room  for 
presumption,  for  the  intent  is  apparent ;  Res  ipsa  loquitur.  But 
where  the  contract  on  its  face  is  for  legal  interest  6U\y,  lllfere  it  must 
be  proved,that  there  was  some  corrupt  agreement  or  device,  or  shift, 
to  cover  usury ;  and  that  it  was  in  the  full  contemplation  of  the  par- 
ties. These  distinctions  are  laid  down  and  recognised  so  early  as 
the  cases  of  Button  v.  Downham,  Cro.  Eliz.  642 ;  Bedingfield  v. 
*400l  Ashley,  Cro.  Eliz.  741 ;  Roberts  *«.  Tremayne,  Cro.  Jac.  507. 
J  The  same  doctrine  has  been  acted  upon  in  modern  times,  as 
in  Murray  v.  Harding,  2  W.  Bl.  859,  where  Gould,  justice,  said  that 
the  ground  and  foundation  of  all  usurious  contracts,  is  the  corrupt 
agreement,  in  Floyer  v.  Edwards,  Cowp.  112,  in  Hammet  v.  Yea, 
1  Bos.  and  Pull.  144,  in  Doe  v.  Gooch,  3  Barn,  and  Aid.  664,  and 
in  Solarte  v.  Melville,  7  B.  and  Cres.  431. 

The  same  principle  would  seem  to  apply  to  the  prohibition  in  the 
charter  of  the  bank.  There  must  be  an  intent  to  take  illegal  in 
terest,  or,  in  the  language  of  the  law,  a  corrupt  agreement  to  take  it, 
in  violation  of  the  charter ;  and  so  it  was  stated  m  the  plea  in  the 
case  of  the  bank  of  the  United  States  v.  Owens,  2  Peters,  527.  The 
quo  animo  is,  therefore,  an  essential  ingredient  in  all  cases  of  this 
sort. 

Now,  it  distinctly  appears  in  the  evidence,  as  has  been  already 
stated,  that  no  interest  or  discount  whatsoever  was  actually  taken 
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on  the  note ;  and  on  the  face  of  the  note  there  was  no  reservation 
of  any  interest  but  legal  interest.  So  that  there  has  been  no  taking 
of  usury,  and  no  reservation  of  usury  on  the  face  of  the  transaction. 
The  case  then  resolves  itself  into  this  inquiry :  whether,  upon  the 
evidence,  there  was  any  corrupt  agreement,  or  device,  or  shift,  to  re- 
serve or  take  usury ;  and  in  this  aspect  of  the  case,  the  quo  animo, 
as  well  as  the  act  of  the  parties,  is  most  important. 

With  these  principles  in  view,  let  us  now  proceed  to  the  examina- 
tion of  the  instructions  prayed  by  the  plaintiffs.  The  substance  of 
the  first  instruction  is,  that  if  the  contract  was  fairly  made  by  the 
parties,  without  any  intention  to  evade  the  laws  against  usury,  but 
that  the  parties  making  the  contract  intended  to  exchange  credits 
for  the  accommodation  of  Owens,  that  the  Bank  of  Kentucky  was 
solvent,  and  able  to  pay  its  debts  by  coercion,  then  the  contract  was 
not  void  for  usury,  nor  contrary  to  the  charter  of  the  Bank,  notwith- 
standing the  parties  knew  that  the  Bank  of  Kentucky  did  not  pay 
specie  for  its  notes  without  coercion,  and  that  these  notes  were  in 
exchange  at  a  depreciation  of  from  thirty-three  to  forty  per  cent,  be- 
low par.  We  are  of  opinion,that  this  instruction  ought  to  have  been 
given.  It  excludes  any  intention  of  violating  the  laws  against  usury ; 
and  it  puts  the  case  as  a  bona  fide  exchange  of  credits  for  the  accom- 
modation of  Owens.  Such  an  exchange  is  not  *per  se  ille-  r*401 
gal :  though  it  may  be  so,  if  it  is  a  mere  shift  or  device  to  *- 
cover  usury.  If  the  application  be  not  for  a  loan  of  money,  but  for 
an  exchange  of  credits  or  commodities,  which  the  parties  bona  fide 
estimate  at  equivalent  values,  it  seems  difficult  to  find  any  ground 
on  which  to  rest  a  legal  objection  to  the  transaction.  Because  an 
article  is  depreciated  in  the  market,  it  does  not  follow,that  the  owner 
is  not  entitled  to  demand  or  require  a  higher  price  for  it,  before  he 
consents  to  part  with  it.  He  may  possess  bank  notes,  which  to 
him  are  of  par  value,  because  he  can  enforce  payment  thereof,  and 
for  many  purposes  they  may  pass  current  at  par,  in  payment  of  his 
own  debts,  or  in  payments  of  public  taxes ;  and  yet  their  market- 
able value  may  be  far  less.  If  he  uses  no  disguise ;  if  he  seeks  not 
to  cover  a  loan  of  money  under  the  pretence  of  a  sale  or  exchange 
of  them ;  but  the  transaction  is,  bona  fide,  what  it  purports  to  be ; 
the  law  will  not  set  aside  the  contract,  for  it  is  no  violation  of  any 
public  policy  against  usury. 

We  are  also  of  opinion,  that  the  second  instruction  ought  for  simi 
lar  reasons  to  have  been  given ;  and,  indeed,  it  stands  upon  stronger 
grounds.  It  puts  the  case,  that  there  was  no  intention  to  violate 
the  charter  or  the  statute  against  usury ;  that  the  contract  was  for 
the  accommodation  of  Owens ;  that  the  Bank  of  Kentucky  was  in- 
debted to  the  plaintiffs  in  a  sum  exceeding  ten  thousand  dollars, 
bearing  an  interest  of  six  per  cent.,  (which  the  check  would  reduce 
pro  tanto ;)  that  the  Bank  of  Kentucky  was  able  to  pay  the  amount 
with  interest  in  gold  or  silver,  and  did  pay  it,  after  deducting  the 
check  of  three  thousand  nine  hundred  dollars ;  and  then  asserts  that, 
under  such  circumstances,  the  contract  was  not  usurious,  unless  the 
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jury  believe  that  the  contract  was  a  shift  or  device  entered  into  to 
avoid  the  statute  against  usury,  notwithstanding  the  check  and  the 
bank  notes  were,  in  point  of  fact,  of  less  value  than  gold  and  silver. 
So  that,  in  fact,  it  puts  the  instruction  upon  the  very  point  upon  which 
the  law  itself  puts  transactions  of  this  sort — the  quo  animo  of  the 
parties.  Did  they  intend  usury,  and  make  use  of  any  shift  or  device 
to  cover  a  loan  of  money  ? — Or  did  they,  bona  fide,  intend  a  loan  of 
bank  notes,  which  to  the  lender  were  of  the  full  value  of  their  nu- 
merical amount,  and  were  so  treated  bona  fide  by  the  borrower  ? 
Unless  the  Court  were  prepared  to  say,  (which  we  certainly  are  not,) 

*402l  ^at  a^  n6S°tiati°ns  f°r  *the  sata  or  exchange  of  bank  notes, 
J  under  any  circumstances,  must,  to  escape  the  imputation  of 
usury,  or  the  prohibition  of  the  charter,  be  merely  at  their  marketable 
value  at  the  time,  though  worth  more  to  both  parties,  the  instruction 
was  in  its  terms  unexceptionable. 

The  third  instruction  is  governed  by  the  same  reasoning.  It  puts 
the.  case,  that  the  application  was  made  for  a  loan,  not  of  money,  but 
for  notes  of  the  Kentucky  Bank,  to  the  amount  of  five  thousand  dol- 
lars, in  consideration  of  the  note  sued  on ;  that  the  Bank  of  Ken- 
tucky was  solvent  and  able  to  pay  its  notes;  that  the  holders  there- 
of could,  by  reasonable  diligence,  have  recovered  the  amount  there- 
of, with  interest  at  the  rate  of  six  per  cent,  per  annum;  and  that 
there  was  no  device  or  intent  to  evade  the  statute  against  usury,  or 
the  prohibition  of  the  charter ;  and  then  asserts  that  under  such  cir- 
cumstances the  transaction  was  not,  in  law,  usurious.  And  here,  it 
may  be  added,  that  if  the  case  was  as  stated,  (and  the  evidenee 
manifestly  conduced  to  establish  it,)  it  is  clear  that  the  plaintiffs  could 
not,  by  the  negotiation,  entitle  themselves  to  more  interest  than  they 
were  already  entitled  to  against  the  Bank  of  Kentucky.  It  would 
be  a  mere  exchange  of  securities,  by  which  the  plaintiffs  did  not  re- 
serve and  could  not  obtain  more  than  the  legal  rate  of  interest.  If 
A  holds  the  note  of  B  for  one  hundred  dollars  and  legal  interest,  and 
he  exchange  it  with  C  for  his  note  for  the  same  sum  and  legal  in- 
terest, and  B  and  C  are  both  solvent,  the  transaction  in  no  manner 
trenches  upon  the  statute  against  usury. 

The  fourth  instruction  puts  the  case  in  a  more  general  form ;  but 
the  same  principles  apply  to  it. 

The  fifth  instruction  puts  the  case  in  the  most  pointed  manner, 
whether  there  was  an  intended  loan  of  money  and  a  reservation  of 
illegal  interest,  and  a  shift  or  device  to  cover  it,  and  evade  the  law 
by  advancing  something  other  than  money  on  the  loan.  If  there 
was  not,  then  it  asserts  (and  in  our  judgment  correctly)  that  the  jury 
ought  to  find  for  the  plaintiffs. 

The  sixth  and  seventh  instructions  fall  under  the  same  considera- 
tions, and  are  equally  unexceptionable. 

The  eighth  instruction  was  properly  refused,  and  ought  not  to  have 

been  given.     The  Court  could  not  judicially  say,  that  there  was  no 

*4031  ev^ence  conducing  to  prove,  that  there  was  a  *loan  by  the 

J  plaintiffs  of  the  notes  of  the  Bank  of  Kentucky.    There  was 
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evidence  proper  for  the  consideration  of  the  jury;  and  the  intent 
was  to  be  gathered  by  them  from  the  whole  circumstances  of  the 
transaction. 

In  regard  to  the  instruction  given  by  the  Court  upon  the  prayer 
of  the  defendants,  it  was  probably  given  under  the  impression,  that 
the  case  was  governed  by  the  decision  of  this  Court,  in  the  Bank 
of  the  United  States  v.  Owens,  2  Peters,  527.  That  case,  however, 
in  our  opinion,  turned  upon  considerations  essentially  different  from 
those  presented  by  the  present  record.  The  questions  certified  in 
that  case  arose  upon  a  demurrer  to  a  plea  of  usury,  and  the  demurrer 
in  terms  admitted,  that  the  agreement  was  unlawfully,  usuriously,  and 
corruptly  entered  into ;  so  that  no  question  as  to  the  intention  of  the 
parties,  or  the  nature  of  the  transaction  was  put.  The  transaction 
was  usurious,  and  the  agreement  corrupt;  and  the  question  then 
was,  whether,  if  so,  it  was  contrary  to  the  prohibitions  bf  the  charter, 
and  the  contract  was  void.  In  the  present  case,  the  questions  are 
very  different  Whether  the  agreement  was  corrupt  and  usurious, 
or  bona  fide,  and  without  any  intent  to  commit  usury  or  to  violate 
the  charter,  are  the  very  points, which  the  jury  were  called  upon, 
under  the  instructions  asked  of  the  Court,  to  decide.  The  decision 
in  2  Peters,  527,  cannot,  therefore,  be  admitted  to  govern  this ;  for 
the  quo  animo  of  the  act,  as  well  as  the  act  itself,  constitute  the  gist 
of  the  controversy. 

In  our  opinion,  the  instruction, asked  by  the  defendants,  ought  not 
to  have  Men  given.  It  excludes  altogether  any  consideration  of  the 
bona  fides  of  the  transaction,  and  the  intention  of  the  parties,  whether 
innocent  or  usurious ;  and  puts  the  bar  to  the  recovery,  (after  select- 
ing a  few  facts,)  substantially  upon  the  ground,  that  the  bank  notes 
loaned  were  a  known  depreciated  currency,  passing  in  exchange  and 
business  at  a  discount  of  from  thirty  to  forty  per  cent.,  and  were 
passed  at  their  nominal  amounts  by  the  plaintiffs  to  the  defendants ; 
without  any  reference  to  the  fact,  whether  there  was  any  design  to 
commit  usury,  or  whether  the  notes  were  in  reality  of  a  higher  in- 
trinsic value,  or  of  their  full  nominal  value  to  the  parties ;  or  whether 
there  was  in  the  transaction  either  a  taking  or  a  reservation  of  more 
than  six  per  cent.  *interest  contemplated  by  the  parties.  From  r#404 
what  has  been  already  stated,  these  constituted  the  turning-  '- 
points  of  the  case ;  and  the  instruction  could  not  properly  be  given 
without  making  them  a  part  of  the  inquiries  before  the  jury,  upon 
which  their  verdict  was  to  turn. 

Upon  the  whole,  we  are  of  opinion,  that  the  first  seven  instruc- 
tions prayed  by  the  plaintiffs,  ought  to  have  been  given  to  the  jury; 
and  the  instruction  given  by  the  Court  at  the  request  of  the  defend- 
ants, ought  to  have  been  refused ;  and  therefore,  for  these  errors,  the 
judgment  ought  to  be  reversed,  and  the  cause  remanded  to  the  Circuit 
Court,  with  directions  to  award  a  venire  facias  de  novo. 
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'    9p408j 

«f  So!      *Robe»t  Piatt,  Appellant,  v.  Charles  Vattier  and  others, 

9p ~^J  AND   THE   BANK   OF   THE    UNITED   STATES. 

47f  — 


6fl?  r5  ^  biil  wafl  ^e<*  'n  the  Circuit  Court  of  Ohio,  for  a  conveyance  of  the  legal  title  to  cetraia 
"  9p  406  real  estate  in  the  city  of  Cincinnati ;  and  the  statute  of  limitations  of  Ohio  was  relied 
68f  408  on  by  the  defendants.  The  complainant  claimed  the  benefit  of  an  exception  in  the 
9p  406  statute,  of  non-residence  and  absence  from  the  state :  and  evidence  was  given*  tending  to 
82*  07  .  show  that  the  person  under  whom  he  made  his  claim  in  equity  was  within  the  exception. 
9p  406|  The  non-residence  and  absence  were  not  charged  in  the  bill,  and  of  course  were  not 
93f  Ul  denied  or  put  in  issue  in  the  answer.  Held,  that  the  Court  can  take  no  notice  of  the 
proofs;  for  the  proofs,  to  be  admissible, must  be  founded  upon  some  allegations  in  the  bill 
and  answer.  If  the  merits  of  the  case  were  not  otherwise  clear,  the  Court  might  remand 
the  cause  for  the  purpose  of  amending  the  pleadings. 
There  was  in  this  case  a  clear  adverse  possession  of  thirty  years,  without  the  acknowledg- 
ment of  any  equity  or  trust  estate  in  any  one,  and  no  circumstances  were  stated  in  the 
bill,  or  shown  in  evidence,  which  overcame  the  decisive  influence  of  such  an  advene 
possession.  The  established  doctrine  of  the  law  of  Courts  of  Equity;  from  its  being  a 
rule  adopted  by  those  Courts,  independent  of  any  legislative  limitations;  is,  that  it  will 
not  entertain  stale  demands. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Ohio. 

On  the  6th  of  December,  1827,  the  appellant,  a  citizen  and  resi- 
dent of  the  state  of  Kentucky,  filed  a  bill  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ohio,  setting  forth,  that  in  the  year 
1789,  when  the  city  of  Cincinnati  was  first  laid  out,  the  country 
being  then  a  wilderness,  and  the  town  plat  a  forest  of  timber,  certain 
lots  in  the  said  city  were  allotted  as  donations  to  those  who  should 
make  certain  improvements  within  given  periods  of  time ;  and  the 
evidence  of  ownership,  consisting  of  the  certificate  of  the  proprietors, 
was  transferred  from  one  person  to  another  by  delivery  as  evidence 
of  title.  That  the  lot  No.  1,  on  the  said  plat,  now  occupied  as  the 
Cincinnati  Hotel,  was  allotted  to  one  Samuel  Blackburn,  who,  before 
the  conditions  of  the  donation  were  fulfilled,  transferred  his  right  to 
one  James  Campbell,  who  soon  thereafter  transferred  it  to  one  John 
Bartle,  who,  in  the  summer  of  the  year  1790,  took  possession  of  the 
♦4061  8ame> an(*  completed  the  *improvements  required  by  the  terms 
J  of  the  donation.  That  said  Bartle  continued  to  occupy  said 
lot,  and  the  building  thereon  erected  by  himself  first,  and  subsequent- 
ly by  his  tenants  Elliott  and  Williams,  and  by  his  tenant  Abijah 
Hunt,  for  several  years ;  having  the  certificate  of  the  proprietors  of 
the  town  as  his  evidence  of  title ;  and  the  said  Bartle  having  become 
embarrassed  in  his  circumstances,  mortgaged  the  said  lot  to  one 
Robert  Barr,  of  Lexington,  Kentucky,  of  whom,  and  his  heirs,  if  de- 
ceased, nothing  was  known,  for  the  sum  of  about  seven  hundred 
dollars,  to  the  payment  of  which  the  rents  reserved  to  said  Bartle, 
from  the  tenants  in  possession,  were  to  be,  and  a  large  amount  was 
in  fact  appropriated  and  paid.  That  the  said  Bartle  having  been 
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upset  in  crossing  the  Ohio  river,  and  thrown  into  the  same,  lost  his 
certificate  for  said  lot,  and  this  fact  coming  to  the  knowledge  of  one 
Charles  Vattier,  a  citizen  and  resident  of  the  state  of  Ohio,  who,  it 
is  prayed,  may  be  made  defendant  to  the  bill,  and  the  said  Bartle 
being  then  in  very  reduced  circumstances,  the  said  Vattier  contriving 
and  intending  to  defraud  the  said  Bartle  of  the  said  lot,  then  become 
considerably  valuable,  went  to  Lexington  and  purchased  of  said 
Barr  the  mortgage  given  on  said  lot  by  said  Bartle,  which  he  took 
up ;  and  having  obtained  from  Abijah  Hunt,  then  the  tenant  of  said 
Bartle,  the  possession  of  the  said  lot  in  the  absence  of  said  Bartle 
from  the  country,  the  said  Vattier  obtained  from  John  Cleves  Symmes, 
in  whom  the  legal  title  was,  a  conveyance  for  said  lot  That  said 
Vattier  having  thus  fraudulently  obtained  the  possession  of  and  title 
to  said  lot,  afterwards  sold  the  same  to  one  John  Smith,  who  had 
full  notice  and  knowledge  of  the  original  and  continued  claim  of 
said  Bartle  to  the  same,  which  said  Smith  is  since  deceased,  and  his 
heirs,  if  any  are  alive,  are  unknown  to  the  complainant ;  and  the 
said  Smith,  after  occupying  the  same  for  a  time,  sold  the  same  to  one 
John  H.  Piatt,  who  had  full  notice  and  knowledge  of.  Battle's  claim 
thereto ;  said  John  H.  Piatt  is  since  deceased,  leaving  Benjamin  M. 
Piatt  and  Philip  Grandon  and  Hannah  C.  his  wife,  citizens  and  resi- 
dents of  the  state  of  Ohio,  hid  heirs  at  law,  with  others  not  citizens 
of  this  state,  and  who  cannot  therefore  be  made  defendants.  Aud 
the  said  John  H.  Piatt,  in  his  lifetime,  mortgaged  the  same  to  the 
President,  Directors,  and  Company  of  the  Bank  of  the  United  States, 
under  *which  mortgage  the  said  President,  Directors,  and  r*407 
Company  of  the  Bank  of  the  United  States  have  obtained  *• 
possession  and  complete  title,  with  full  notice  and  knowledge  of  the 
claim  of  said  Bartle.  And  the  said  President,  Directors,  and  Com- 
pany of  the  Bank  of  the  United  States  have  sold  the  same  to  one 
John  Watson,  a  citizen  and  resident  of  this  state,  who,  it  is  prayed, 
may  be  made  defendants  to  this  bill,  the  said  Watson  being  in  the 
actual  possession  of  said  premises,  but  has  not  paid  the  purchase- 
money  or  obtained  a  deed  therefor.  The  bill  further  shows  that  the 
said  Bartle  asserted  to  the  said  Vattier,  to  the  said  Smith,  and  to 
the  said  Piatt,  his  right  to  said  premises  at  various  and  different 
times,  but  from  poverty  was  unable  to  attempt  enforcing  the  same 
in  sr  Court  of  Equity  or  elsewhere ;  and  the  complainant  has  recent- 
ly purchased  from  said  Bartle  his  right  to  said  lot,  and  obtained  a 
conveyance  from  him  for  the  same.  The  bill  prays,  that  the  said 
President,  Directors,  and  Company  of  the  Bank  of  the  United  States 
may  be  decreed  to  deliver  possession  of  said  premises  to  the  com- 
plainant, and  account  for  and  pay  the  rents  and  profits  thereof  to 
him,  and  execute  a  quiet  claim  deed  therefor  to  him ;  or  in  case  the 
said  President,  Directors,  and  Company  of  the  Bank  of  the  United 
States  be  protected  in  the  possession  thereof,  that  Charles  Vattier  be 
decreed  to  account  for  and  pay  to  the  complainant  the  value  thereof 
upon  such  principles  as  shall  be  deemed  just  and  equitable,  and  for 
other  and  further  relief,  &c. 
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The*  Bank  of  the  United  States  filed  an  answer,  denying  any 
knowledge  of  the  facts  alleged  in  the  bill,  as  to  the  title  of  Bartle  to 
the  property  in  question,  and  asserting  a  regular  legal  title  to  the 
same,  in  those  under  whom  they  hold  the  same.  They  assert  a 
possession  of  the  property  in  Charles  Vattier,  from  1797,  up  to  July, 
1806,  when  the  property  was  purchased  by  John  Smith,  and  was 
afterwards,  in  1811,  sold  by  the  sheriff  by  virtue  of  a  fieri  facias; 
as  the  property  of  John  Smith,  and  bought  by  John  H.  Piatt;  under 
whom,  and  whose  heirs,  the  property  is  held  by  conveyances,  com- 
mencing in  1820,  by  mortgage,  by  deed  in  fee  simple  from  the  heirs 
of  John  H.  Piatt,  in  1823,  and  by  a  release  of  the  dower  of  the 
widow  of  John  H.  Piatt  at  the  same  time,  for  which  release  the 
bank  paid  to  the  said  widow  eleven  thousand  dollars. 
•4081  Upon  this  lot  of  ground  John  H.  Piatt  made  extensive  and 
J  "costly  improvements,  and  in  particular  erected  the  Cin- 
cinnati Hotel 

The  answer  states  that  the  bank,  at  the  time  of  the  purchase, 
knew  nothing  of  the  claim  of  the  complainant,  or  of  Bartle,  and 
that  they  claim  a  complete  title  to  the  lot  under  John  C.  Symmes, 
Charles  Vattier,  John  Smith,  and  John  H.  Piatt,  and  his  heirs  and 
representatives,  and  widow,  as  above  stated,  and  they  allege  that 
said  Vattier  took  possession  of  said  'lot  about  the  year  1 799,  and 
that  said  Vattier  and  those  claiming  under  him  have  continued  in 
the  uninterrupted  possession  of  said  premises  ever  since,  being  a 
period  of  more  than  twenty-eight  years. 

The  answer  of  Charles  Vattier  denies  all  the  allegations  .in  the 
bill  which  assert  his  knowledge  of  the  title,  said  to  have  been  held 
by  Bartle  to  the  property ;  and  asserts  a  purchase  of  the  property 
claimed  by  Robert  Piatt,  from  Robert  Barr,  of  Lexington,  Ken- 
tucky, and  that  a  complete  legal  title  to  the  same  had  been  made  to 
him  by  John  Cleves  Symmes,  holding  the  said  legal  title.  That  he 
came  fairly  into  the  possession  of  this  property,  and  at  that  time  had 
not  the  least  notice  or  knowledge  of  the  supposed  equitable  claim 
of  the  said  Bartle  to  the  lot.  He  further  states  that,  while  he  lived 
on  said  lot,  he  frequently  saw  Bartle,  who  was  often  in  the  house 
on  the  lot ;  that  said  Bartle  never  made  known  to  him,  or  intimated 
to  him,  that  he  had  any  claim  or  title  to  the  lot ;  that  while  he  was 
the  owner  of  the  lot,  he  made  improvements  on  the  same,  of  which 
Bartle  had  knowledge.  He  does  not  believe,  or  admit,  that  said 
Smith  had  any  notice  of  the  several  matters  and  things  set  forth  in 
the  bill  at  the  time  he  received  a  conveyance  for  said  lot  from  this 
defendant,  as  before  stated,  or  that  he  knew  or  had  heard  any  thing 
of  the  supposed  right  or  claim  of  said  Bartle  to  said  lot  He  further 
states  that,  ever  since  he  took  possession  of  said  lot,  in  the  year 
1797,  there  has  been  a  continued  possession  of  the  same,  under  his 
title  thus  acquired  from  said  Symmes,  by  the  successive  owners,  as 
set  forth  in  the  bill.  He  knows  nothing  of  the  inability  of  said 
Bartle,  on  account  of  his  poverty,  to  assert  his  title  to  said  lot,  if  he 
had  one ;  nor  does  he  know  that  the  said  Robert  Piatt  has  pur- 
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chased  from  the  said  Bartle  his  right  to  said  lot,  and  obtained  a  con- 
veyance from  him  for  the  same,  and  therefore  he  requires  full  proof 
of  the  same.  r#4  9 

*The  complainant  filed  a  general  replication.  L 

The  depositions  of  a  number  of  witnesses  were  taken  and  filed 
in  the  case ;  and  on  the  19th  of  December,  1831,  the  "Circuit  Court 
made  a  decree  dismissing  the  bill,  and  stating  that  the  equity  of  the 
case  was  with  the  defendants,  and  that  the  complainant  was  not 
entitled  to  the  relief  sought. 
The  complainant  appealed  to  this  Court. 

The  case  was  argued  by  Mr.  Ewing  and  Mr.  Bibb,  for  the  ap- 
pellant; and  by  Mr.  Sergeant  and  Mr.  Webster,  for  the  appellees. 

The  decision  of  the  Court  having  been  given  on  the  bar  which 
was  interposed  by  time,  to  the  right  of  the  appellant  to  recover,  the 
arguments  of  counsel  on  the  other  points  in  the  case  are  omitted. 

Upon  the  effect  of  the  statutes  of  limitations  of  Ohio  on  the  claim 
of  the  appellant,  and  of  time  on  the  same,  the  counsel  for  the  ap- 
pellant contended,  that  the  length  of  time  is  no  bar,  according  to  the 
facts  and  circumstances  of  this  case. 

The  question  is,  whether  the  claim  set  up  in  the  bill  is  barred  by 
the  statute  of  limitations  of  Ohio. 

In  Aggas  v.  Pickerell,  3  Atk.  222,  (26th  of  June,  1745,)  upon  a 
bill  for  redemption  of  mortgaged  premises,  of  which  the  defendant 
had  possession  more  than  twenty  years,  the  defendant  demurred. 
The  chancellor  expressed  his  opinion  unfavourably  to  the  demurrer. 
He  said,  "how  is  it  possible  to  give  greater  allowance  to  length  of 
time,  than  the  statute  of  limitation  does  ?"  "  The  plaintiff  may, 
by  way  of  reply  or  amending  his  bill,  make  it  appear  he  is  within 
the  saving  of  the  statute ;"  "  or  upon  a  plea  he  may  prove  himself 
to  be  within  the  exceptions." 

In  3  Atk.  314,  the  same  rule  is  observed,  and  redemption  decreed 
in  behalf  of  a  "  prowling  assignee,  who  adiqitted  he  had  the  equity 
of  redemption  for  a  very  inconsiderable  sum."  The  plaintiff  was 
not  barred  by  the  statute  of  limitations ;  and,  although  the  chan- 
cellor was  much  disinclined  towards  the  assignee,  he  did  decree  in 
his  favour ;  declaring,  "  yet  even  in  the  case  of  an  assignee  of  the 
equity  of  redemption,  if  the  *circumstances  would  induce  the  r*410 
Court  to  decree  redemption  in  favour  of  the  mortgagor,  the  L 
assignee  who  stands  in  his  place  will  have  the  benefit  of  it." 

In  Higginson  v.  Mein,  4  Cranch,  415  to  420,  2  Cond.  Rep.  135, 
the  debt  was  enforced  against  the  mortgaged  premises,  the  pre- 
sumption of  payment  from  length  of  time  being  repelled  by  circum- 
stances. But  after  the  elaborate  argument  and  decision  of  this 
Court,  on  a  full  investigation  of  the  adjudged  cases  in  Elmendorff 
v.  Taylor,  10  Wheat.  168,  6  Cond.  Rep.  47,  it  is  unnecessary  to  la- 
bour the  principle.  It  is  said  confidently,  that,  so  far  as  the  de- 
fendants below  have  relied  upon  length  of  time,  the  question  is, 
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whether  there  are  such  laches  and  non-claim  of  the  rightful  owner 
of  this  equity,  for  such  a  period  as  that  he  would  have  been  barred 
by  the  statute  of  limitations  of  Ohio,  supposing  the  plaintiff  and 
those  from  whom  he  claims  had  held  the  legal  estate. 

The  provisions  of  the  act  of  limitations  of  the  state  of  Ohio,  of 
1804,  applicable  to  this  case,  are,  the  first  section,  which  limits  the 
action  of  ejectment,  &c,  or  other  possessory  action  for  lands,  to 
twenty  years;  and  the  third  section,  which  contains  the  usual  savings 
in  favour  of  infants,  femes  covert,  persons  insane,  imprisoned,  "  or 
beyond  sea,  at  the  time  when  such  actions  may  or  shall  have  ac- 
crued;" and  allows  the  period  of  twenty  years  before  limited, 
44  after  such  disability  shall  have,  been  removed. 

The  sections  of  the  act  of  1810,  are  the  second,  which  limits  the 
time  for  writs  of  ejectment,  or  other  possessory  actions  for  lands,  to 
twenty-one  years ;  the  third  section,  which  contains  the  like  saving 
as  the  act  of  1804,  for  persons  under  disability  of  infancy,  "beyond' 
sea,"  &c.,.and  allows  the 'like  period  of  twenty-one  years  "after 
such  disability  shall  have  been  removed ;"  and  the  sixth  section, 
which  repeals  the  act  of  limitations  of  1804;  and  declares  that  this 
act  (of  1810)  shall  take  effect  on  the  1st  day  of  June,  1810. 

The  third  statute  of  limitations,  passed  25th  of  February,  1824, 
to  take  effect  from  the  1st  of  June,  1824,  is  "an  act  for  the  limita- 
tion of  actions."     22  Laws  of  Ohio,  325. 

Section  first  limits,  "  first,  actions  of  ejectment,  or  any  other  action 
for  recovery  of  the  title  or  possession  of  lands,  tenements,  or  heredi- 
*4111  taments>"  t0  twenty-one  years;  and  then  limits  "personal 
J  actions  to  various  shorter  periods.  Section  second  provides 
that  "  if  any  person  who  shall  be  entitled  to  have  or  commence  any 
action  of  ejectment"  "  shall  be  within  the  age  of  twenty-one  years, 
insane,  feme  covert,  imprisoned,  or  without  the  United  States  and 
territories  thereof,  at  the  time  such  cause  of  action  shall  have  ac- 
crued ;  and  if  any  person  who  shall  be  entitled  to  institute  any 
other  action  limited  by  this  act,  shall  be  within  age  as  aforesaid, 
insane,  feme  covert,  imprisoned,  or  without  this  commonwealth,  at 
the  time  such  cause  of  action  shall  have  accrued,  every  such  person 
shall  have  a  right  to  commence  any  such  action  within  the  time 
hereinbefore  limited,  after  such  disability  shall  be  removed." 

The  fourth  and  last  act,  passed  8th  of  February,  1826,  is  "supple- 
mentary to  the  act  entitled,  an  act  for  the  limitation  of  actions." 
Session  Acts,  60. 

This  act  recites,  that  doubts  had  arisen  whether  the  act  passed 
25th  of  February,  1824,  does  not  suspend  the  operation  of  all  former 
acts  of  limitation  on  causes  of  action,  prior  to  the  25th  of  February, 
1824,  not  barred  by  former  acts  prior  to  that  day;  therefore,  this 
act  revives  the  acts  of  1804  and  1810,  for  the  purpose  of  limiting 
all  actions,  the  causes  of  which  may  have  accrued  after  the  4th  day 
of  January,  1804,  and  before  the  2.5th  of  January,  1810;  or  after  the 
25th  of  January,  1810,  and  before  the  25th  of  February,  1824;  ac- 
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cording  to  the  provisions  of  those  acts,  "  but  for  no  other  purpose 
whatever." 

It  will  be  evident  from  the  repealing  clause  of  1824,  which  took 
effect  June  1st,  1810,  that  as  to  causes  of  action  theretofore  accrued, 
but  then  barred,  the  limitation  ceased.  Upon  such  actions  no  statute 
of  limitation  had  any  bearing  until  the  passage  of  the  act  of  1826 ; 
and  no  bar  can  be  worked  unless  the  supplementary  act  of  1826  can 
produce  such  effect. 

It  has  been  decided,  that  "  beyond  sea"  means  out  of  the  state. 
Shelby  v.  Guy,  11  Wheat.  361,  6  Cond.  Rep.  355.  The  evidence 
in  this  case  shows  that  Bartle  was  absent  from  the  state ;  and  thus 
was  fully  entitled  to  the  benefit  of  the  exception.  Courts  of  Equity 
will  apply  the  same  rules  as  are  established  by  statutes  of  limita- 
tions ;  but  they  will  not  go  beyond  them.  They  will  give  the  benefit 
of  the  exceptions  in  the  statute,  when  they  adopt  the  rules  of  the 
statute.  If  it  is  necessary  to  set  out  specially  in  the  original  bill  the 
exception  of  *the  statute,  as  protecting  the  appellant,  he  r#412 
should  be  allowed  to  amend  his  bill;  and  the  Court  will  ■- 
remand  the  case,  to  give  him  an  opportunity  to  supply  the  omission. 
But  the  complainant  may,  on  authority,  amend ;  or  may  prove  that 
he  is  within  the  exception  of  the  statute  by  evidence ;  3  Atkyns, 
226 ;  and  this  is  the  usual  course. 

Mr.  Sergeant,  and  Mr.  Webster,  for  the  appellees. 
The  Bank  of  the  United  States  are  protected  against  the  claim  of 
the  appellant  by  length  of  time. 

1.  This  protection  is  derived  from  length  of  time,  independent  of 
all  statutes  of  limitations. 

2.  From  the  express  provision  of  the  statutes  of  Ohio. 

The  protection  is  obtained  by  the  general  rules  of  equity.  The 
bill  has  no  dates',  and  if  the  case  was  stated  as  it  is  made  out  by 
the  evidence,  it  would  be  demurrable.  It  would  be  a  case  of  a 
mortgagee  in  possession  for  upwards  of  twenty  years  without  pay- 
ment of  interest  This,  in  England,  would  be  a  demurrable  bill. 
The  possession  of  the  mortgagee  was  for  thirty-five  years.  Cases 
cited  upon  this  position:  Hughes  v.  Edwards,  9  Wheat.  497,  5  Cond. 
Rep.  648 ;  Willison  v.  Watkins,  3  Peters,  43. 

It  is  no  answer  to  say  that  the  person  who  claims  title  was  out 
of  the  state  of  Ohio.  The  exception  is  one  by  statute,  but  the  rule 
is  one  of  Courts  of  Equity,  which  has  no  exception. 

2.  The  plaintiff's  case  is  completely  barred  by  the  statutes  of 
Ohio,  unless  he  can  protect  it  by  the  exception  in  the  statute  in 
favour  of  a  person  "  beyond  seas." 

In  this  case  the  appellant  cannot  avail  himself  of  the  exception 
in  the  statute.  Vattier  says,  he  went  into  possession  in  1797,  and 
this  is  a  bar,  unless  the  exception  operates.  The  appellant  says  he 
was  out  of  the  state.    The  question  is  one  of  law,  not  of  evidence. 

The  complainant  having  filed  his  bill  in  equity  against  a  person 
n  possession  upwards  of  thirty  years,  and  the  defendants  asserting 
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the  protection  of  the  general  provisions  of  the  statutes  of  limita- 
tions ;  until  the  complainant  shall  establish  by  proof,  that  the  ex- 
ception applies  to  him,  he  cannot  avail  himself  of  it.  The  excep- 
♦4131  ^on  s^ou^  have  been  put  in  issue.  *His  protection  by  it 
-I  should  have  been  averred  in  his  bill,  or  in  an  amended  bill. 
Cooper's  Chancery  Pract.  6.  12.  329. 

How  was  it  to  be  understood  by  the  bill,  that  the  material  fact 
was  to  prove  that  Bartle  was  on  the  other  side  of  the  Ohio  ? 

In  a  Court  of  common  law  a  party  defendant  pleads  the  statute 
of  limitations ;  the  plaintiff  replies  an  exception,  and  he  must  raise 
a  prima  facie  case  by  evidence.    This  will  apply  in  equity. 

There  is  no  evidence  that  the  general  residence  of  Bartle  was  out 
of  the  state.  The  case  appears  on  the  proceedings,  that  the  defend- 
ants are  to  prove  that  Bartle  is  not  within  the  exception,  before  the 
plaintiff  has  proved  the  general  absence  of  Bartle,  to  place  him 
within  the  exception. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court 
This  is  an  appeal  from  the  decree  of  the  Circuit  Court  of  the  Dis- 
trict of  Ohio,  in  a  suit  in  equity,  in  which  the  present  appellant  was 
original  plaintiff. 

In  June,  1827,  the  plaintiff  purchased  of  John  Bartle  the  lot  of 
land  in  controversy,  (which  is  asserted  to  be  worth  from  fifty  thou- 
sand dollars  to  seventy  thousand  dollars,)  for  the  consideration,  as 
stated  in  the  deed  of  conveyance,  of  three  thousand  dollars ;  and 
the  present  suit  was  brought  in  December  of  the  same  year.  The 
bill  states,  that  when  the  city  of  Cincinnati  was  laid  out,  in  1789, 
the  country  being  then  a  wilderness,  certain  lots  of  the  city  were 
allotted  as  donations  to  those,  who  should  make  certain  improve- 
ments, and  that  the  evidence  of  ownership  of  such  lots  was  a  certi- 
ficate of  the  proprietors,  which  was  transferable  from  one  person  to 
another  by  delivery.  That  lot  number  one,  on  the  plat  of  the  city, 
(the  lot  in  controversy,)  was  allotted  to  Samuel  Blackburn,  who 
transferred  his  right  to  one  James  Campbell,  who  transferred  it  to 
Bartle,  in  1790,  and  the  latter  completed  the  improvements  required 
by  the  terms  of  the  donation.  That  Bartle  continued  to  occupy  the 
lot  under  this  certificate  of  title  for  several  years,  when,  becoming 
embarrassed,  he  mortgaged  the  lot  to  one  Robert  Barr  of  Lexing- 
ton, Kentucky,  of  whom,(the  bill  states,)and  his  heirs,  if  deceased, 
the  plaintiff  knows  nothing,  for  the  sum  of  seven  hundred  dollars; 
for  the  payment  of  which  the  rents  received  by  Bartle,  from  the 
*4141  *tenants  *n  possession,  were  to  be  appropriated  and  paid. 
J  The  bill  then  alleges  that  Bartle  afterwards  lost  the  certificate 
in  crossing  the  Ohio  river;  that  Charles  Vattier,  one  of  the  defendants, 
fraudulently  purchased  the  mortgage  of  Barr,  and  obtained  possession 
of  the  lot  from  the  tenants,  in  the  absence  of  Bartle  from  the  country, 
and  acquired  the  legal  title  from  John  C.  Symmes,  in  whom  it  was 
vested.  That  Vattier  afterwards  sold  the  same  to  one  John  Smith, 
who  is  since  deceased,  and  his  heirs,  if  any  are  alive,  are  unknown 
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to  the  plaintiff,  and  who  had  full  notice  of  Bartle's  title.  That 
Smith  afterwards  sold  the  same  to  one  John  H.  Piatt,  since  deceased, 
whose  heirs  are  made  defendants,  who  also  had  notice  of  Battle's 
title ;  that  Piatt,  in  his  lifetime,  mortgaged  the  same  to  the  Bank  of 
the  United  States,  which  has  obtained  possession  and  complete  title, 
with  the  like  notice.  The  bill  further  charges,  that  Bartle  asserted 
his  right  to  the  premises  to  Vattier,  Smith,  and  Piatt,  at  various 
times,  but  from  poverty  was  unable  to  attempt  enforcing  the  same 
in  a  Court  of  Equity,  or  elsewhere;  and  that  the  plaintiff  has 
recently,  in  December,  1827,  purchased  Bartle's  right,  and  obtained 
a  conveyance  thereof.  The  bill  then  states,  that  the  plaintiff  had 
hoped  that  the  bank  would  have  surrendered  the  possession,  or  in 
case  it  refused  so  to  do,  that  Vattier  would  have  accounted  with  the 
plaintiff  for  the  value  thereof,  taking  an  account  of  the  mortgage- 
money  paid  to  Barr,  of  the  improvements,  rents,  profits,  &c. ;  but 
that  the  bank  has  refused  to  surrender  the  possession,  and  Vattier 
has  refused  to  account.  And  it  then  prays  a  decree  against  thebank 
to  surrender  the  possession,  and  account  for  the  rents  and  profits,  and 
to  execute  a  quit-claim ;  or,  if  the  bank  is  protected  in  the  posses- 
sion, that  Vattier  shall  be  decreed  to  account,  and  for  general  relief. 

In  the  answers  of  Vattier  and  the  Bank  of  the  United  States,  they 
assert  themselves  to  be  bona  fide  purchasers,  for  a  valuable  con- 
sideration, of  an  absolute  title  to  the  premises,  without  notice  of 
Bartle's  title,  and  they  rely  on  the  lapse  of  time  also  as  a  defence. 
The  bill,  as  to  the  heirs  of  J.  H.  Piatt,  was  taken  pro  confesso,  they 
not  having  appeared  in  the  cause. 

From  the  evidence  in  the  cause  it  appears,  that  Vattier  and  those 
claiming  title  under  him,  have  been  in  possession  of  the  premises, 
claiming  an  absolute  title  thereto,  adverse  to  the  title  *of  r»415 
Bartle,  ever  since  the  20th  of  March,  1797,  the  day  of  the  *- 
date  of  the  conveyance  from  Symmes'to  Vattier.  At  the  hearing 
in  the  Circuit  Court,  the  bill  was  dismissed ;  and  the  cause  now 
stands  before  this  Court  upon  an  appeal  taken  from  that  decision. 

Various  questions  have  been  made  at  the  argument  before  us,  as 
to  the  nature  and  character  of  Bartle's  title;  and,  if  he  had  any  valid 
title,  whether  the  purchasers  under  Barr  had  notice  of  it.  With 
these  and  some  other  questions,  we  do  not  intermeddle;  because,  in 
our  view  of  the  cause,  they  are  not  necessary  to  a  correct  decision 
of  it. 

The  important  question  is,  whether  the  plaintiff  is  barred  by  the 
lapse  of  time ;  for  we  do  not  understand  that  the  adverse  possession 
presents,  under  the  laws  of  Ohio,  any  objection  to  the  transfer  of 
Bartle's  title  to  the  plaintiff,  if  Bartle  himself  could  assert  it  in  e 
Court  of  Equity.  This  question  has  been  argued  at  the  bar  under  a 
double  aspect :  first,  upon  the  ground  of  the  statute  of  limitations  of 
Ohio ;  and,  secondly,  upon  the  ground  of  an  equitable  bar,  by  mere 
lapse  of  time,  independently  of  that  statute. 

In  regard  to  the  statute  of  limitations,  it  is  clear  that  the  full  time 
has  elapsed  to  give  effect  to  that  bar,  upon  the  known  analogy 
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adopted  by  Courts  of  Equity,  in  regard  to  trusts  of  real  estate,  unless 
Bartle  is  within  one  of  the  exceptions  of  the  statute  by  his  non-resi- 
dence and  absence  from  the  state.  It  is  said,  that  there  is  complete 
proof  in  the  cause  to  establish  such  non-residence  and  absence.  But 
the  difficulty  is,  that  the  non-residence  and  absence  are  not  charged 
in  the  bill,  and  of  course  are  not  denied  or  put  in  issue  by  the 
answer ;  and  unless  they  are  so  put  in  issue,  the  Court  can  take  no 
notice  of  the  proofs;  for  the  proofs  to  be  admissible  must  be  founded 
upon  some  allegations  in  the  bill  and  answer.  It  hasbeen  supposed, 
that  a  different  doctrine  was  held  by  Lord  Hardwicke  in  Aggas  v. 
Pickerell,  3  Atk.  228,  and  Gregor  v.  Molesworth,  2  Ves.  109,  and  by 
Lord  Thurlow  in  Deloraine  v.  Browne,  3  Bro.  Ch.  Rep.  632.  But 
these  cases  did  not  proceed  upon  the  ground,  that  proofs  were  ad- 
missible to  show  the  party,  plaintiff,  to  be  within  the  exception  of 
the  statute  of  limitations,  when  relied  on  by  way  of  plea  or  answer, 
and  the  exception  was  not  stated  in  the  bill,  or  specially  replied,  but 
*4161  uPon  *ke  ground  that  the  omission  *in  the  bill  to  allege  such 
-■  exception  could  not  be  taken  by  way  of  demurrer.  And 
even  this  doctrine  is  contrary  to  former  decisions  of  the  Court ;  (a) 
and  it  has  since  been  explicitly  overruled,  and  particularly  in  Beck- 
ford  v.  Close,  4  Ves.  476,  Foster  v.  Hodgson,  l£  Ves.  180,  and 
Hovenden  v.  Lord  Annesley,  2  Sch.  and  Lefr.  637,  638.  And  the 
doctrine  is  now  clearly  established,  that  if  the  statute  of  limitations 
is  relied  on  as  a  bar,  the  plaintiff,  if  he  would  avoid  it  by  any  ex- 
ception in  the  statute,  must  explicitly  allege  it  in  his  bill,  or  specially 
reply  it;  or,  what  is  the  modern  practice,  amend  his  bill,  if  it  contains 
no  suitable  allegation  to  meet  the  bar.  {b)  In  the  present  case,  if  the 
merits  were  otherwise  clear,  the  Court  might  remand  the  cause  for 
the  purpose  of  amending  the  pleadings,  and  supplying  this  defect. 
But,  in  truth,  the  answers,  though  they  rely  generally  on  the  lapse 
of  time,  do  not  specially  rely  on  the  statute  of  limitations,  as  a  bar : 
and  the  case  may,  therefore,  well  be  decided  upon  the  mere  lapse 
of  time,  independently  of  the  statute. 

And  we  are  of  opinion,that  the  lapse  of  time  is,  upon  the  principles 
of  a  Court  of  Equity,  a  clear  bar  to  the  present  suit,  independently 
of  the  statute.  There  has  been  a  clear  adverse  possession  of  thirty 
years,  without  the  acknowledgment  of  any  equity  or  trust  estate  in 
Bartle  ;.  and  no  circumstances  are  stated  in  the  bill,  or  shown  in  the 
evidence,  which  overcome  the  decisive  influence  of  such  an  adverse 
possession.  The  established  doctrine— or,  as  Lord  Redesdale  phrased 
it,  in  Hovenden  v.  Annesley,  2  Sch.  and  Lef.  637,  638,  "the  law  of 
Courts  of  Equity, "  from  its  being  a  rule  adopted  by  those  Courts, 
independent  of  any  positive  legislative  limitations,  is,  that  it  will  not 
entertain  stale  demands.  Lord  Camden,  in  Smith  v.  Clay,  3  Brown's 
Ch.  Rep.  640,  note,  stated  it  in  a  very  pointed  manner.    "A  Court 

(a)  See  South  Sea  Company  t>.  Wyraondsell,  3  P.  Wim.  143.  145,  and  Mr.  Coxe'a  note ; 
Cooper's  Eq.  PL  254,  255 ;  Smith  v.  Clay,  3  Bro.  Ch.  Rep.  640,  note. 

(b)  See  Belt's  note  to  the  case  of  Deloraine  v.  Browne,  3  Bro.  Ch.  Rep.  640,  n,  1;  Miller 
▼.  M'Intire,  6  Peters  61.  64. 
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of  Equity ,"  said  he,  "which  is  never  active  in  relief  against  con- 
science or  public  convenience,  has  always  refused  its  aid  to  stale 
demands,  where  the  party  has  slept  upon  his  rights,  or  acquiesced 
for  a  great  length  of  time.  Nothing  *can  call  forth  this  Court  ^  _ 
into  activity,  but  conscience,  good  faith,  and  reasonable  dili-  *- 
gence.  Where  these  are  wanting,  the  Court  is  passive  and  does 
nothing;  laches  and  neglect  are  always  discountenanced;  and  there- 
fore from  the  beginning  of  this  jurisdiction  there  was  always  a  limi- 
tation of  suits  in  this  Court."  The  same  doctrine  has  been  repeatedly 
recognised  in  the  British  Courts,  as  will  abundantly  appear  from  the 
cases  already  cited,  as  well  as  from  the  great  case  of  Cholmondeley 
v.  Clinton,  2  Jac.  and  Walk.  1.  (a)  It  has  also  repeatedly  received 
the  sanction  of  the  American  Courts,  and  was  largely  discussed  in 
Kane  v.  Bloodgood,  7  Johns.  Ch.  Rep.  93,  and  Decouche  v.  Savatier, 
3  Johns.  Ch.  Rep.  190.  And  it  has  been  acted  on  in  the  fullest  man- 
ner by  this  Court;  especially  in  the  case  of  Prevost  v.  Gratz,  6  Wheat. 
481,  5  Cond.  Rep.  148;  Hughes  t>.  Edwards,  9  Wheat.  489,  5  Cond. 
Rep.  648 ;  and  Willison  v.  Matthews,  3  Peters,  44 ;  and  Miller  v. 
M'Intire,  6  Peters  61.  66. 

Without,  therefore,  going  at  large  into  the  grounds  upon  which 
this  doctrine  is  established,  though  it  admits  of  the  most  ample  vin- 
dication and  support,  we  are  all  of  opinion,  that  the  lapse  of  time  in 
the  present  case  is  a  complete  bar  to  the  relief  sought,  and  that  the 
decree  of  the  Circuit  Court,  dismissing  the  bill,  ought  to  be  affirmed 
with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  Circuit  Court  of  the  United  States  for  the  District  of  Ohio,  and 
was  argued  by  counsel ;  on  consideration  whereof,  it  is  decreed  and 
ordered  by  this  Court,  that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 

(«)  8ee  also  Beckford  v.  Wade,  17  Ves.  86 ;  Barney  v.  Ridgard,  1  Cox.  Cas.  145;  Blan- 
nerhaawtt  v.  Bay,  1  BalL  and  Beatt  Rep.  104 ;  Hardy  v.  Reeves,  4  Ves.  469 ;  Harrington 
e.  8mith,  1  Bro.  Par.  Caa,  95. 
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Op  4i8|      *Charles  Scott,  Bailiff  of  William  S.  Moor!e,  Plaintiff  ik 
71  f  wl  error,  v.  John  Lloyd. 

Scholfield  applied  to  Moore  to  raise  or  borrow  five  thousand  dollars,  securing  him  on  an 
annuity,  or  ground-rent,  on  sufficient  real  estate,  for  one  year.  Moore  proposed  to  let  him 
have  the  money  for  ten  years  on  the  same  security.  After  much  discussion  the  parties 
agreed  to  divide  the  difference,  and  that  8.  should  keep  the  money  for  five  years.  A  deed 
for  sufficient  real  property  in  Alexandria,  in  the  District  of  Columbia,  securing  the  annu- 
ity, was  executed  by  8.;  and  the  annuity  or  ground-rent  was  paid  for  some  years.    8chol- 

x  field,  after  the  execution  of  the  deed,  securing  the  annuity  to  Moore,  sold  and  conveyed 
the  estate,  subject  to  the  annuity  or  rent-charge,  to  Lloyd ;  and  subsequent  to  the  convey- 
ance, he  gave  notice  to  Lloyd,  not  to  pay  the  rents  to  Moore,  on  the  allegation  that  there 
were  fraud  and  usury  in  the  transaction,  and  that  the  grant  of  the  annuity  was  therefore 
void.  At  the  time  this  notice  was  given,  Scholfield  agreed  in  writing  to  indemnify  and 
save  Lloyd  from  loss,  if  a  distress  should  be  made  for  the  rent ;  and  he  would  resist  the  same 
by  a  writ  of  replevin.  This  was  done  by  Lloyd.  Lloyd  and  others,  as  creditors  of  Scholfield, 
became  afterwards  possessed  in  absolute  property,  by  releases  from  and  agreements  with 
Scholfield,  of  all  his,  Scholfield's,  interest  in  the  reversion  of  the  estate  on  which  the  rent 
was  secured,  or  any  benefit  or  advantage  from  the  suit,  and  was  discharged  by  the  insol- 
vent law  of  Virginia ;  but  no  release  of  Scholfield  by  Lloyd,  from  his  responsibility  to 
save  him  harmless,  for  the  resistance  of  the  distress  and  the  action  of  replevin,  was  exe- 
cuted. On  the  trial  of  the  action  of  replevin  in  the  Circuit  Court,  Scholfield  was  examined 
as  a  witness  in  favour  of  Lloyd,  to  show  that  the  original  contract  between  him  and  Moore 
was  usurious.    Held,  that  he  was  an  interested,  and  incompetent  witness. 

The  statute  against  usury  not  only  forbids  the  direct  taking  more  than  six  per  centum  per 
annum  for  the  loan  or  forbearance  of  any  sum  of  money,  but  it  forbids  any  shift  or  device 
by  which  this  prohibition  may  be  evaded,  and  a  greater  interest  be  in  fact  secured.  If  a 
larger  sum  than  six  per  cent,  be  not  expressly  reserved,  the  instrument  will  not  of  itself 
expose  the  usury,  but  the  real  corruptness  of  the  contract  must  be  shown  by  extrinsic 
circumstances,'  which  prove  its  character. 

The  Court  was  requested  to  say  to  the  jury,  that  the  facts  given  in  evidence  in  the  trial  of 
the  case,  did  not  import  such  a  lending  as  would  support  the  defence  of  usury.  By  the 
Court:  The  Court  waa  asked  to  usurp  the  province  of  the  jury,  and  to  decide  on  the 
sufficiency  of  the  testimony,  in  violation  of  the  well  established  principle,  that  the  law  is 
referred  to  the  Court,  the  fact  to  the  jury. 

The  statute  declares,  "  that  no  person  shall  on  any  contract  take,  directly  or  indirectly,  for 
loan  of  any  money,"  &c,  above  the  value  of  six  dollars,  for  the  forbearance  of  one  hun- 
dred dollars,  for  a  year."    It  has  been  settled,  that  to  constitute  the  offence  there  must  be 
a  loan,  upon  which  more  than  six  per  cent  interest  is  to  be  received ;  and  it 

*41 9]        has  been  also  settled,  that  where  the  *  contract  is  in  truth  for  the  borrowing  and 
lending  of  money,  no  form  which  can  be  given  to  it  will  free  it  from  the  taint 
of  usury,  if  more  than  legal  interest  be  secured. 

The  ingenuity  of  lenders  has  devised  many  contrivances  by  which,  under  forms  sanctioned 
by  law,  the  statute  may  be  evaded.  Among  the  earliest  and  most  common  of  these,  is 
the  purchase  of  annuities  secured  upon  real  estate  or  otherwise.  The  statute  does  not 
reach  these,  not  only  because  the  principal  may  be  put  in  hazard ;  but  because  it  was  not 
the  intention  of  the  legislature  to  interfere  with  individuals  in  their  ordinary  transactions 
of  buying  and  selling,  or  other  arrangements  made  with  a  view  to  convenience  or  profit 
The  purchase  of  an  annuity  or  rent-charge,  if  a  bona  fide  sale,  has  never  been  considered 
as  usurious,  though  more  than  six  per  cent  profit  be  secured.  Yet  it  is  apparent,  that 
if  giving  this  form  to  the  contract  will  afford  a  cover  which  conceals  it  from  judicial 
investigation,  the  statute  would  become  a  dead  letter.  Courts,  therefore,  perceived  the 
necessity  of  disregarding  the  form,  and  examining  into  the  real  nature  of  the  transaction. 
If  that  be  in  fact  a  loan,  no  shift  or  device  will  protect  it 

Though  this  principle  may  be  extracted  from  all  the  cases,  yet  as  each  depends  on  its  own 
circumstances,  and  those  circumstances  are  almost  infinitely  varied ;  it  ought  not  to  sur- 
prise if  there  should  be  some  seeming  conflict  in  the  application  of  the  rule  by  different 
judges.    Different  minds  allow  a  different  degree  of  weight  to  the  same  circumstances. 
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The  covenants  in  the  deed  from  Scholfield,  granting  the  annuity  to  Moore,  secure  the  pay- 
ment of  ten  per  cent  forever  on  the  gum  advanced.  There  is  no  hazard  whatever  in 
the  contract  Moore  must,  in  something  more  than  twenty  years,  receive  the  money  he 
has  advanced,  with  the  legal  interest  on  it,  unless  the  principal  sum  should  be  returned 
after  five  years ;  in  which  event  he  would  receive  the  principal  with  ten  per  cent  interest 
The  deed  is  equivalent  to  a  bond  for  five  thousand  pounds,  amply  secured  by  a  mortgage 
on  real  estate,  with  interest  at  ten  per  cent  thereon ;  with  liberty  to  repay  the  same  in 
five  years.  If  the  real  contract  was  for  a  loan  of  money  without  any  view  to  a  pur- 
chase, it  is  plainly  within  the  statute. 

An  instruction  to  the  jury  which  would  separate  the  circumstances  of  the  case  from  each 
other,  and  the  object  of  which  is  to  induce  the  Court,  after  directing  the  jury  that  they 
ought  to  be  considered  together,  to  instruct  them  that,  separately,  no  one  in  itself 
amounted  to  usury,  ought  not  to  have  been  given. 

In  the  course  of  the  trial  of  the  cause  in  the  Circuit  Court,  the  counsel  for  the  plaintiff 
objected  to  a  question  put  by  the  defendant's  counsel  to  a  witness,  as  being  a  leading 
question.  By  the  Court:  Although  the  plaintiffs  counsel  objected  to  this  question, and 
said  that  he  excepted  to  the  opinion  of  the  Court,  no  exception  is  actually  prayed  by  the 
party  and  signed  by  the  judge.  This  Court  cannot  consider  the  exception  as  actually 
taken,  and  must  suppose  it  was  abandoned. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  county 
of  Washington,  in  the  District  of  Columbia. 

An  action  of  replevin  was  instituted  in  March,  1825,  by  John 
Lloyd,  in  the  Circuit  Court  of  the  United  States  for  the  county 
*of  Alexandria,  against  Charles  Scott,  bailiff  of  Willliam  S.  r»4o0 
Moore ;  and  a  declaration  was  filed  in  the  common  form,  at  *- 
September  rules  of  the  same  year.  In  November,  1827,  the  defend- 
ant filed  the  following  avowry : 

"Charles  Scott,  bailiff,  &c,  at  suit,  John  Lloyd;  and  the  said 
Charles  Scott,  by  Robert  J.  Taylor^  his  attorney,  comes  and  defends 
the  force  and  injury,  when,  &c;  and  as  bailiff  of  William  S.  Moore, 
well  acknowledges  the  taking  the  said  goods  and  chattels,  in  the  said 
place,  when,  &c,  and  justly,  &c;  because,  he  says,  that  before  the 
said  time  when  the  said,  the  taking  of  the  said  goods  and  chattels, 
is  supposed  to  have  been  made,  one  Jonathan  Scholfield  was  seised 
in  his  demesne  in  fee  of  four  brick  tenements,  and  a  lot  of  ground, 
whereon  they  stood,  on  the  east  side  of  Washington  street,  and  north 
side  of  Duke  street,  in  the  town  of  Alexandria,  and  county  afore- 
said, whereof  the  said  place,  when,  &c,  is,  and  at  the  said  time, 
when,  &c,  was  parcel,  and  being  so  seised,  as  aforesaid,  of  the  said 
tenements,  and  lot  of  ground,  he  the  said  Jonathan  and  Eleanor  his 
wife,  afterwards,  and  before  the  said  time,  when,  &c,  to  wit,  on  the 
11th  day  of  June,  1814,  at  the  county  aforesaid,  by  their  certain 
indenture  dated  on  the  said  11th  day  of  June,  1814,  and  here  now 
to  the  Court  shown,  in  consideration  of  the  sum  of  five  thousand 
dollars  by  the  said  William  paid  to  the  said  Jonathan,  granted,  bar- 
gained, and  sold  to  the  said  William,  one  certain  annuity  or  yearly 
rent  of  five  hundred  dollars,  to  be  enuring  out  of,  and  charged  upon 
the  said  four  brick  tenements  and  lot  of  ground,  whereof  the  said 
place,  when,  &c,  is  parcel,  to  be  paid  to  the  said  William,  his  heirs 
and  assigns,  by  equal  half-yearly  payments  of  two  hundred  and 
fifty  dollars  each,  on  the  10th  day  of  December,  and  on  the  10th  day 
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of  June,  in  every  year  forever  thereafter.  To  hold  the  said  annuity 
or  rent,  so  as  aforesaid  charged  and  payable,  to  the  said  William  S. 
Moore,  his  heirs  and  assigns,  to  his  and  their  only  proper  use  for- 
ever ;  and  the  said  Jonathan  Scholfield,  for  himself,  his  heirs,  and 
assigns,  did  by  the  said  indenture,  among  other  things,  covenant 
with  the  said  William  S.  Moore,  his  heirs  and  assigns,  that  he,  the 
said  Jonathan  Scholfield,  his  heirs  and  assigns,  would  well  and  truly 
satisfy  and  pay  to  the  said  William  S.  Moore,  his  heirs  and  assigns, 
the  said  annual  rent  of  five  hundred  dollars,  by  equal  half-yearly 
*42ll  Payments>  *as  aforesaid,  forever,  and  that  if  the  said  rent 

J  should  not  be  punctually  £aid  as  it  became  due,  then  that,  on 
every  such  default,  it  should  be  lawful  for  the  said  William  S.  Moore, 
his  heirs  and  assigns,  from  time  to  time,  to  enter  on  the  said  four 
tenements  and  lot  of  ground,  so  as  aforesaid  charged,  of  which  the 
said  place,  when,  &c,  is  parcel,  and  to  levy  by  distress  and  sale  of 
the  goods  and  chattels  there  found,  the  rent  in  arrear,  and  the  costs 
of  distress  and  sale ;  of  which  said  rent,  so  as  aforesaid  granted,  the 
said  William  became  and  was  seised  under  the  said  deed,  and  by  the 
perception  thereof,  that  is  to  say,  on  the  11th  day  of  December,  in 
the  year  1814,  at  the  county  aforesaid,  and  has  since  remained,  and 
yet  is  seised  thereof. 

"  And  afterwards,  that  is  to  say,  on  the  29th  day  of  October,  in 
the  year  1816,  at  the  county  aforesaid,  the  said  Jonathan  Scholfield 
and  Eleanor,  his  wife,  by  their  certain  deed  of  bargain  and  sale, 
under  their  seals,  dated  on  the  day  and  years  last  mentioned,  bar- 
gained, sold,  and  conveyed  to  the  said  John  Lloyd,  his  heirs  and 
assigns  forever,'  certain  tenements  and  lots  of  ground,  in  the  said 
town  of  Alexandria,  whereof  the  said  four  brick  tenements  and  lot 
of  ground  before  mentioned,  including  the  said  place  where,  &c,  is 
and  was  parcel,  subject  by  the  terms  of  the  said  deed  to  the  payment 
of  the  said  annuity  or  rent  of  five  hundred  dollars  to  the  said  Wil- 
liam S.  Moore,  his  heirs  and  assigns,  under,  and  in  virtue  of  which 
said  bargain,  sale,  and  conveyance 'to  him,  the  said  John  entered 
upon  the  said  tenements  and  lots  of  ground  so  to  him  bargained, 
sold,  and  conveyed,  of  which  the  said  place  where,  &c,  is,  and  was 
parcel,  and  became  thereof  seised  and  possessed,  that  is  to  say,  on 
the  said  29th  day  of  October,  in  the  year  1816,  at  the  county  afore- 
said, and  ever  since  has  continued,  and  yet  is  so  seised  and  possessed : 
and  became,  after  the  said  bargain,  sale,  and  conveyance,  to  the  said 
plaintiff  as  aforesaid,  and  after  his  entry,  seisin,  and  possession  of 
the  premises,  including  the  said  place  where,  &c;  and  whilst  he  so 
continued  seised  and  possessed  as  aforesaid,  the  sum  of  two  hundred 
and  fifty  dollars  of  the  annuity  or  rent  aforesaid,  for  the  half-year 
ending  on  the  10th  day  of  June,  in  the  year  1824 ;  and  the  further 
sum  of  two  hundred  and  fifty  dollars  of  the  said  annuity  or  rent, 
for  the  half-year  ending  on  the  10th  day  of  December,  in  the  year 
*422l   1824'  became  an(*  remained  in  *arrear  and  unpaid  to  the 

J  said  William  S.  Moore,  he,  the  said  Charles  Scott,  as  bailiff 
of  the  said  William,  and  by  his  command  and  authority  at  the  said 
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time  when,  &c,  entered  on  the  said  place  where,  &c,  being  parcel 
of  the  four  brick  tenements  and  lot  of  ground,  so  as  aforesaid 
charged,  with  the  said  annuity  or  rent,  and  liable  to  the  distress  of 
the  said  William,  and  took  and  carried  away  the  said  goods  and 
chattels  in  the  declaration  mentioned,  then  and  there  being  found  in 
the  said  place  where,  &c,  parcel  of  the  said  four  tenements  and  lot 
of  ground,  as  a  distress  for  the  said  rent  so  in  arrear  as  aforesaid,  to 
the  said  William,  as  he  lawfullymight,  and  this  he  is  ready  to  verify, 
&c. :  wherefore  the  said  Charles  prays  judgment  for  the  sum  of  one 
thousand  dollars,  being  double  the  value  of  the  said  rent  so  in  arrear 
and  distrained  as  aforesaid,  with  full  costs  of  suit,  &c,  according 
to  the  statute  in  that  case  provided. 

"  The  plaintiff's  attorney  thereupon  filed  four  several  pleas,  the 
first  of  which  was  : 

"And  the  said  John,  by  Thomas  Swann,  his  attorney,  prays  oyer 
of  the  said  indenture  from  the  said  Jonathan  Scholfield  and  Eleanor, 
his  wife,  to  the  said  William  S.  Moore,  in  the  said  cognisance  men- 
tioned, and  the  same  is  read  to  him  in  these  words,  to  wit :  which, 
being  read  and  heard,  the  said  John  saith,  that  the  said  Charles,  as 
bailiff  of  the  said  William  S.  Moore,  for  the  reasons  before  alleged, 
ought  not  justly  to  acknowledge  the  taking  of  the  goods  and  chattels 
aforesaid,  in  the  said  place,  in  which,  &c,  because  he  saith,  that  be- 
fore the  making  of  the  said  indenture,  that  is  to  say,  on  the  1 1th  day 
of  June,  in  the  year  1814,  at  the  county  aforesaid,  it  was  corruptly 
agreed  between  the  said  Jonathan  Scholfield  and  the  said  William 
S.  Moore,  that  the  said  William  S.  Moore  should  advance  to  him, 
the  said  Jonathan,  the  sum  of  five  thousand  dollars ;  and,  in  con- 
sideration thereof,  that  he,  the  said  Jonathan  and  the  said  Eleanor 
his  wife,  should  grant,  by  a  deed  of  indenture,  duly  executed  and 
delivered  to  him,  the  said  William,  his  heirs  and  assigns  forever,  a 
certain  annuity  or  rent  of  five  hundred  dollars,  to  be  issuing  out  of, 
and  charged  upon  a  lot  of  ground  and  four  brick  tenements  and  appur- 
tenances thereon  erected,  on  the  east  side  of  Washington  street,  and 
on  the  north  side  of  Duke  street,  in  the  town  of  Alexandria,  bounded 
as  follows:  *beginning  at  the  intersection  of  said  streets;  r»4oo 
thence  north,  on  Washington  street,  eighty-seven  feet,  more  or  *- 
less;  to  the  partition  wall  between  the  fourth  and  fifth  tenements  from 
Duke  street ;  thence  east,  parallel  to  Duke  street  and  with  said  par- 
tition wall,  one  hundred  and  twelve  feet  to  an  alley ;  thence  with 
the  line  of  the  said  alley  eighty-seven  feet  to  Duke  street ;  thence  on 
Duke  street,  west,  to  the  beginning ;  to  be  paid  to  the  said  William, 
his  heirs  and  assigns,  by  eqnal  half-yearly  payments  of  two  hundred 
and  fifty  dollars,  on  the  10th  day  of  December,  and  on  the  10th  day 
of  June  forever  thereafter.  And  it  was  further  corruptly  agreed, 
that  he,  the  said  Jonathan,  in  and  by  the  said  deed  of  indenture, 
should,  for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
covenant  with  the  said  William,  his  heirs  and  assigns,  that  he  would 
well  and  truly  pay  to  him,  the  said  William,  his  heirs  and  assigns, 
the  said  annuity  or  rent  of  five  hundred  dollars,  by  equal  half-yearly 
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payments,  on  the  10th  day  of  June,  and  10th  day  of  December,  in 
each  year  forever  thereafter,  as  the  same  should  become  due ;  and 
that  if  the  same  should  not  be  punctually  paid,  that  then  it  should 
be  lawful  for  the  said  William,  his  heirs  and  assigns,  from  time  to 
time,  on  every  such  default,  to  enter  on  the  premises  charged,  and 
to  levy  by  distress  and  sale  of  goods  and  chattels  there  found,  the 
rent  in  arrear,  and  the  costs  of  distress  and  sale;  and  if  the  same 
should  remain  in  arrear  and  unpaid  for  the  space  of  thirty  days  after 
any  day  of  payment  as  aforesaid,  and  no  distress  sufficient  to  satisfy 
the  same  could  be  found  on  the  premises,  that  then  it  should  be  law- 
ful for  the  said  William,  his  heirs  and  assigns,  to  enter  upon  the  pre- 
mises charged,  and  from  thence  to  remove  and  expel  the  said  Jona- 
than, his  heirs  and  assigns,  and  to  hold  and  enjoy  the  same  as  his 
and  their  absolute  estate  forever  thereafter ;  and  it  was  further  cor- 
ruptly agreed  between  the  said  Jonathan,  and  him  the  said  William, 
that  he,  the  said  Jonathan,  should  enter  into  these  further  covenants 
in  the  said  indenture ;  that  is  to  say,  a  covenant  that  he,  the  said 
Jonathan,  at  the  time  of  the  execution  of  the  said  indenture,  was 
then,  in  his  own  right,  seised  in  fee  simple  in  the  premises  charged, 
free  from  any  condition  or  incumbrance,  other  than  such  as  were 
specified  in  a  deed  from  the  said  Jonathan  to  Robert  J.  Taylor,  dated 
the  day  of  ;  and  that  he,  the  said  Jonathan,  his  heirs 

*424l  an(*  ass*8ns>  would  forever  thereafter,  keep  the  buildings 
J  which  then  were,  or  thereafter  might  be,  erected  on  the  pre- 
mises charged,  fully  insured  against  fire  in  some  incorporated  insu- 
rance office,  and  would  assign  the  policies  of  insurance  to  such  trus- 
tee as  the  said  William,  his  heirs  or  assigns,  might  appoint ;  to  the 
intent  that  if  any  damage  or  destruction  from  fire  should  happen, 
that  the  money  received  on  such  policies  might  be  applied  to  re- 
building or  repairing  the  buildings  destroyed  or  damaged ;  and  that 
he,  the  said  Jonathan,  his  heirs  and  assigns,  would  execute  and  de- 
liver any  further  conveyance  which  might  be  necessary,  more  com- 
pletely to  charge  the  premises  before  mentioned  with  the  annuity 
aforesaid,  and  to  carry  into  full  effect  the  intention  of  the  said  par- 
ties ;  and,  lastly,  that  he  and  his  heirs  would  forever  warrant  and 
defend  the  annuity  or  rent,  so  agreed  to  be  granted  to  the  said  Wil- 
liam, his  heirs  and  assigns,  against  any  defalcations  and  deductions 
for,  or  on  account  of,  any  act  of  him,  his  heirs  or  assigns ;  and  the 
said  William  did  further  corruptly  agree  that  he  would,  in  the  said 
indenture,  covenant  for  himself,  his  heirs  and  assigns,  with  the  said 
Jonathan,  his  heirs  and  assigns,  that  if  the  said  Jonathan,  his  heirs 
or  assigns,  should  at  any  time  thereafter,  at  the  expiration  of  five 
years  from  the  date  of  the  said  indenture,  pay  to  the  said  William, 
his  heirs  or  assigns,  the  sum  of  five  thousand  dollars,  together  with 
all  arrears  of  rent,  and  rateable  dividend  of  the  rent  for  the  time, 
which  should  have  elapsed  between  the  half-year's  day  then  next 
preceding,  and  the  day  on  which  such  payment  should  be  made,  he, 
the  said  William,  his  heirs  and  assigns,  would  execute  and  deliver 
any  deeds  or  instruments  which  might  be  necessary  for  releasing  and 
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extinguishing  the  rent  or  annuity  thereby  agreed  to  be  created, 
which,  on  such  payment  being  made,  should  forever  after  cease  to 
be  payable. 

"And  the  said  John  saith,  that  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  the  county  aforesaid,  the  said  William,  in 
pursuance  and  in  prosecution  of  the  said  corrupt  agreement,  did  ad- 
vance to  the  said  Jonathan  the  said  sum  of  five  thousand  dollars;  and 
the  said  Jonathan  and  Eleanor  his  wife,  and  the  said  William,  did  then 
and  there  make,  seal,  and  duly  deliver  to  each  other,  respectively, 
the  said  deed  of  indenture,  as  their  several  acts  and  deeds,  which 
said  deed  was  duly  acknowledged  by  the  said  Eleanor,  and  admit- 
ted to  record.  And  *so  the  said  John  saith,  that  the  said  deed  r«425 
of  indenture,  in  the  said  cognisance  mentioned,  was  made  in  *- 
consideration  of  money  advanced  upon  and  for  usury ;  and  that  by 
the  said  indenture  there  has  been  reserved  and  taken  above  the  rate 
of  six  dollars  in  the  hundred,  for  the  forbearance  of  the  said  sum  of 
five  thousand  dollars  so  advanced  as  aforesaid,  for  the  term  of  one 
year,  and  that  the  said  John  is  ready  to  verify :  whereupon  he  prays 
judgment ;  if  he  ought  to  be  charged  with  the  rent  aforesaid,  by  vir- 
tue of  the  indenture  aforesaid ;  and  forasmuch  as  the  said  Charles 
hath  acknowledged  the  taking  of  the  said  goods  and  chattels,  he,  the 
said  John,  prays  judgment  and  his  damages,  on  occasion  of  the 
taking  and  unjust  detaining  of  the  said  goods  and  chattels,  to  be  ad- 
judged to  him,  &c. 

The  second  plea  is  in  all  respects  like  the  first,  except  it  states  that 
the  agreement  was,  that  Moore  should  "  lend"  to  Scholfield  five 
thousand  dollars.  It  then  states  that  the  parties  agreed  a  deed  should 
be  made  containing  all  the  covenants  set  forth  in  the  first  plea.  It 
then  avers  that  in  pursuance  and  in  prosecution  of  this  corrupt  agree- 
ment, Moore  did  advance  to  Scholfield  the  sum  of  five  thousand  dol- 
lars ;  and  that  Scholfield  and  wife,  and  Moore,  made  and  executed 
the  deed  aforesaid,  in  pursuance  of  this  corrupt  agreement,  which 
was  duly  acknowledged  and  admitted  to  record.  And  that  the  deed 
was  made  in  consideration  of  "  money  lent  upon  and  for  usury :" 
and  that  by  it  there  has  been  reserved  and  taken  above  the  rate  of 
six  dollars  in  the  hundred,  for  the  forbearance  of  the  sum  of  five 
thousand  dollars  so  lent  as  aforesaid,  for  the  term  of  one  year.  This 
plea  concludes  as  the  first  does. 

The  third  plea  is  more  general  than  the  first  and  second.  It  states, 
that  before  the  making  of  the  indenture,  that  is  to  say,  on  the  11th 
of  June,  1814,  it  was  corruptly  agreed  between  Scholfield  and 
Moore,  that  he,  Moore,  should  "  advance"  to  him,  Scholfield,  the 
sum  of  five  thousand  dollars,  upon  the  terms  and  conditions,  and  in 
consideration  of  the  covenants  and  agreements  in  the  indenture  men- 
tioned and  contained ;  and  that  in  pursuance  of  this  corrupt  agree- 
ment, and  in  the  prosecution  and  fulfilment  of  the  same,  Moore  did 
advance  to  Scholfield  the  sum  of  five  thousand  dollars,  and  they, 
Scholfield  and  Moore,  did  make,  seal,  and  duly  deliver  the  deed  to 
each  t>arty  respectively,  as  their  act  and  deed.    And  that  the  deed 
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♦4261  was  *n  consMeration  *°f  money  advanced  upon  and  for 
J  usury,  and  that  by  the  indenture  there  has  been  taken  and 
reserved  above  the  rate  of  six  dollars  in  one  hundred,  for  the  for- 
bearance of  the  sum  of  five  thousand  dollars,  so  advanced  as  afore- 
said for  the  term  of  one  year.  This  plea  concludes  as  the  first 
does. 

The  fourth  plea  is  like  the  third,  except  it  is  stated  that  the  agree- 
ment was  to  "  lend"  five  thousand  dollars  upon  the  same  terms 
stated  in  the  third  plea.  It  then  avers,  that  in  pursuance  and  in  exe- 
cution of  the  corrupt  agreement  in  the  indenture  mentioned,  Moore 
did  "lend"  to  Scholfield  the  sum  of  five  thousand  dollars;  that  the 
deed  was  duly  executed  by  the  parties,  and  recorded ;  that  it  was 
made  in  consideration  of  money  lent  upon  and  for  usury ;  and  that 
by  the  said  deed  there  has  been  reserved  and  taken  above  the  rate 
of  six  dollars  in  the  hundred  for  the  forbearance  of  the  sum  of  five 
thousand  dollars,  so  lent  as  aforesaid,  for  the  term  of  one  year.  This 
plea  concludes  as  the  others  do. 

To  each  of  these  pleas  there  was  a  special  demurrer,  and  particu- 
lar causes  of  demurrer  assigned. 

The  Circuit  Court,  in  November,  1828,  gave  judgment  for  the  de- 
fendant ;  and  the  plaintiff  prosecuted  a  writ  of  error  to  this  Court. 
4  Peters,  205. 

At  the  January  term,  1830,  of  the  Supreme  Court,  the  judgment 
of  the  Circuit  Court  was  reversed ;  and  the  case  was  remanded  to 
the  Circuit  Court  with  instructions  to  overrule  the  demurrers  to  the 
second  and  fourth  pleas,  and  to  permit  the  defendant  to  plead,  and 
for  further  proceedings,  &c.     4  Peters,  231. 

On  the  coming  of  the  mandate  into  the  Circuit  Court,  in  Novem- 
ber, 1830,  the  demurrers  were  withdrawn,  and  there  was  a  general 
replication  to  the  pleas  filed  in  November,  1827.  The  case  was 
then,  on  the  application  of  the  defendant,  removed  to  Washington, 
and  a  transcript  of  the  record  of  proceedings,  with  the  original  pa- 
pers, was  transmitted  to  the  clerk  of  the  Circuit  Court  for  the  county 
of  Washington. 

At  November  term,  1832,  of  the  Circuit  Court,  the  cause  came  on 
for  trial,  and  k  verdict  and  judgment  were  entered  in  favour  of  the 
plaintiff. 

The  defendant  sued  out  this  writ  of  error. 

On  the  trial,  the  counsel  of  the  defendant  filed  four  bills  of  excep- 
tion. 

*4271       *  These  exceptions  are  set  forth  at  large  in  the  opinion  of 
J   the  Court ;  and  the  evidence  given  on  the  trial  of  the  cause, 
is  particularly  stated  in  the  first  exception. 

The  material  parts  of  the  deed  from  Jonathan  Scholfield  ana  wife, 
to  William  S.  Moore,  referred  to  in  the  pleas  of  the  plaintiff  in  the 
Circuit  Court,  were : 

"The  indenture  is  dated  the  11th  of  June,  1814,  and  is  from 
Scholfield  and  wife,  of  Alexandria,  in  the  District  of  Columbia.    It 
recites,  that  in  consideration  of  five  thousand  dollars  in  hand,  paid 
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oy  William  S.  Moore,  of  the  same  town,  he  grants,  bargains,  and 
sells  to  the  said  William  S.  Moore,  his  heirs  and  assigns  forever,  one 
certain  annuity,  or  rent,  of  five  hundred  dollars,  to  be  issuing  out 
of  and  charged  upon  a  lot  of  ground,"  (describing  the  premises,) 
"  to  be  paid  to  the  said  William  S.  Moore,  his  heirs  and  assigns,  by 
equal  half-yearly  payments  of  two  hundred  and  fifty  dollars,  on  the 
10th  day  of  December,  and  on  the  10th  day  of  June,  forever,  here- 
after, to  hold  the  said  annuity  or  rent,  to  the  said  William  S.  Moore, 
his  heirs  and  assigns,  to  his  and  their  own  proper  use,  forever.  And 
the  said  Jonathan  Scholfield,  for  himself,  his  heirs,  executors,  ad- 
minstrators,  and  assigns,  does  hereby  covenant  with  the  said  William 
S.  Moore,  his  heirs  and  assigns,  as  follows,  that  is  to  say,  that  he  the 
said  Jonathan  Scholfield,  his  heirs  and  assigns,  will  well  and  truly 
pay  to  the  said  William  S.  Moore,  his  heirs  and  assigns,  the  said 
annuity  or  rent  of  five  hundred  dollars  by  equal  halt-yearly  pay- 
ments on  the  10th  day  of  June,  and  on  the  10th  day  of  December, 
in  each  year  forever  hereafter,  as  the  same  shall  become  due,  and 
that  if  the  same  be  not  punctually  paid,  then  it  shall  be  lawful  for 
the  said  William  S.  Moore,  his  heirs  and  assigns,  from  time  to  time, 
on  every  such  default,  to  enter  on  the  premises  charged,  and  to 
levy,  by  distress  and  sale  of  the  goods  and  chattels  there  found, 
the  rent  in  arrear,  and  the  costs  of  distress  and  sale ;  and  if  the 
same  shall  remain  in  arrear  and  unpaid  for  the  space  of  thirty 
days  after  any  day  of  payment  as  aforesaid,  and  no  distress  suffi- 
cient to  satisfy  the  same  can  be  found  on  the  premises  charged,  then 
it  shall  be  lawful  for  the  said  William  S.  Moore,  his  heirs  and 
assigns,  to  enter  on  the  premises  charged,  and  from  thence  to 
remove  and  expel  the  said  Jonathan  Scholfield,  his  heirs  and 
assigns,  and  to  hold  *and  enjoy  the  same  as  his  and  their  r#42g 
absolute  estate  forever  thereafter.     And  further,  that  he  the  "- 
said  Jonathan  Scholfield  is  now  in  his  own  right  seised  in  fee  simple 
in  the  premises  charged  aforesaid,  free  from  any  condition  or  encum- 
brance other  than  such  as  are  specified  and  provided  for  in  a  deed 
from  the  said  Jonathan  Scholfield  to  Robert  I.  Taylor,  dated  the  day 
before  the  date  hereof,  and  that  he  the  said  Jonathan  Scholfield,  his 
heirs  and  assigns,  will  forever  hereafter  keep  the  buildings  and  im- 
provements which  now  are  or  hereafter  may  be  erected  on  the  pre- 
mises charged,  fully  insured  against  fire  in  some  incorporated  insur 
ance  office,  and  will  assign  the  policies  of  insurance  to  such  trustees 
as  the  said  William  S.  Moore,  his  heirs  or  assigns,  may  appoint,  to 
the  intent,  that  if  any  damage  or  destruction  from  fire  shall  happen, 
the  money  received  on  such  policies  may  be  applied  to  rebuilding 
or  repairing  the  buildings  destroyed  or  damaged.    And  that  he,  the 
said  Jonathan  Scholfield,  his  heirs  and  assigns,  will  execute  and 
deliver  any  further  conveyance  which  may  be  necessary  more  com- 
pletely to  charge  the  premises  before  described  with  the  annuity 
aforesaid,  and  to  carry  into  full  effect  the  intention  of  the  parties 
hereto. 

"  And  lastly,  that  he  and  his  heirs  will  forever  warrant  and  defend 
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the  annuity  or  rent  hereby  granted  to  the  said  William  S.  Moore, 
his  heirs  and  assigns,  against  any  defalcation  or  deduction  for  or  on 
account  of  any  act  of  him,  his  heirs  or  assigns. 

"  And  the  said  William  S.  Moore,  for  himself  and  his  heirs  and 
Assigns,  does  hereby  covenant  with  the  said  Jonathan  Scholfield,  his 
heirs  and  assigns,  that  if  the  said  Jonathan  Scholfield,  his  heirs  or 
assigns,  shall  at  any  time  after. the  expiration  of  five  years  from  the 
date  hereof,  pay  to  the  said  William  S.  Moore,  his  heirs  or  assigns, 
the  sum  of  five  thousand  dollars,  together  with  all  arrears  of  rent, 
and  a  rateable  divided  of  the  rent  for  the  time  which  shall  have 
elapsed  between  the  half-year's  day  then  next  preceding  and  the 
day  on  which  such  payment  shall  be  made,  he  the  said  William  S. 
Moore,  his  heirs  or  assigns,  will  execute  and  deliver  any  deed  or 
instrument  which  may  be  necessary  for  releasing  and  extinguishing 
the  rent*  or  annuity  hereby  created,  which,  on  such  payments  being 
made,  shall  forever  after  cease  to  be  payable. 

•4291       *  ^ie  case  was  ar8ue(*  by  ^r*  Coxe,  and  Mr.  Jones,  for 
-»  the  plaintiff  in  error ;  and  by  Mr.  Key,  and  Mr.  Swann,  for 
the  defendant. 

The  counsel  for  the  plaintiff  in  error  presented  a  brief  of  the 
grounds  on  which  they  claimed  that  the  judgment  of  the  Circuit 
Court  should  be  reversed.    The  brief  stated : 

On  the  trial  which  gives  rise  to  this  writ  of  error,  various  ques- 
tions were  presented,  which  appear  in  the  several  bills  of  excep- 
tions annexed  to  the  record. 

The  first  was  to  the  admissibility  of  Jonathan  Scholfield  as  a 
witness. 

The  grounds  on  which  this  witness  was  objected  to  are  apparent 
on  the  record. 

1.  He  was  a  party  to  the  instrument  now  sought  to  be  impugned. 

2.  He  was  a  party  in  interest. 

3.  His  testimony  was  incompetent,  because  it  went  to  vary  and 
contradict  the  written  contract  between  the  parties. 

Various  releases,  &c,  were  adduced  by  the  plaintiff  to  remove  the 
objection  arising  from  his  interest. 

The  second  exception  presents  a  question  for  the  decision  of  the 
Supreme  Court,  growing  out  of  the  refusal  of  the  Circuit  Court  to 
instruct  the  jury,  as  prayed  by  the  counsel  for  the  defendant. 

The  testimony  before  the  jury  was  both  written  and  parol.  The 
written  embraced  the  deed  between  Scholfield  and  Moore,  which  is 
incorporated  into  the  pleas  of  plaintiff;  and  the  parol  testimony  is 
that  of  the  several  witnesses  whose  evidence  is  given  at  length  in 
the  record. 

The  Court  was  asked  to  instruct  the  jury  that  the  contract  be- 
tween said  Jonathan  Scholfield  and  William  S.  Moore,  such  as  it 
is  evidenced  by  the  deed  from  said  Scholfield  and  wife  to  said 
Moore,  was  lawful,  and  free  from  the  taint  of  usury.  In  order  to 
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impeach  it  of  usury,  and  support  the  issues  of  fact  joined  in  this 
cause,  on  the  part  of  the  plaintiff,  it  is  necessary  for  the  plaintiff  to 
prove  that,  besides  the  contract  imported  by  the  terms  of  said  deed, 
there  was  an  actual  contract  between  said  Scholfield  and  Moore  for 
the  loan  of  five  thousand  dollars  at  usurious  interest ;  to  wit,  at  the 
rate  of  ten  per  centum  per  annum,  *to  be  disguised  under  r»4o0 
the  form  and  name  of  an  annuity,  or  rent-charge,  and  that  *- 
such  loan  was  actually  lent  by  said  Moore  to  said  Scholfield,  and 
said  deed  given  in  pursuance  and  execution  of  such  contract  and 
loan,  securing  the  said  usurious  interest,  under  the  form  and  name 
of  such  annuity  or  rent-charge ;  that  the  facts  so  given  in  evidence 
to  the  jury  as  aforesaid  did  not  import  such  a  lending  of  money  by 
Moore  to  Scholfield  at  usurious  interest,  as  was  sufficient  to  support 
the  issues  joined  on  the  part  of  the  plaintiff  in  replevin  upon  the 
second  and  fourth  pleas  by  the  plaintiff  in  replevin,  pleaded  to  the 
cognisance  in  this  case. 

This  instruction  the  Court  refused  to  give,  and  the  defendants  ex- 
cepted, and  will  contend  that  such  refusal  was  erroneous. 

The  plaintiff  prayed  the  Court,  upon  the  same  evidence,  to  in- 
struct the  jury  that  the  matters  shown  in  evidence  to  the  jury  as 
aforesaid  are  proper  for  the  consideration  of  the  jury,  to  determine, 
from  the  whole  evidence,  under  the  instruction  of  the  Court  as 
already  given  to  them  in  this  cause,  whether  the  said  contract  so 
made  between  the  said  Moore  and  Scholfield,  was  in  substance  and 
effect  a  loan  at  usurious  interest,  or  a  bona  fide  contract  for  the 
bargain  and  sale  of  a  rent-charge ;  and  if  the  jury,  from  the  said 
whole  evidence,  under  the  instruction  as  aforesaid,  shall  believe  it 
to  have  been  such  a  loan,  they  should  find  for  the  plaintiff;  if  other- 
wise, for  the  defendant. 

This  prayer  was  granted ;  and  the  plaintiff  in  error  contends  that 
the  instruction  should  not  have  been  given  as  prayed. 

The  counsel  for  the  defendant  then  prayed  the  Court  to  instruct 
the  jury,  that  if  they  shall  believe,  from  the  evidence  aforesaid,  that 
the.  land  out  of  which  the  said  rent-charge  mentioned  in  said  deed 
from  Scholfield  to  Moore  was  to  issue,  was  in  itself,  and  independ- 
ently of  the  buildings  upon  the  same,  wholly  inadequate  and  in- 
sufficient security  for  the  said  rent,  that  then  the  jury  cannot  legally 
infer,  from  the  clause  in  the  said  deed  containing  a  covenant  on  the 
part  of  said  Scholfield  to  keep  the  said  houses  insured,  any  thing 
affecting  said  contract  with  usury  or  illegality ;  which  instruction 
the  Court  refused  to  give. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury  that  if 
they  shall  believe,  from  the  evidence  aforesaid,  that  the  *fair  r»431 
and  customary  price  of  annuities  and  rent-charges,  at  the  *• 
date  of  said  deed  from  Scholfield,  was,  in  the  market  of  Alexandria, 
ten  years'  purchase,  and  so  continued  for  a  period  of  years,  then, 
from  the  circumstance  of  the  rent  being  ten  per  centum  on  the 
amount  advanced,  the  jury  cannot  legally  infer  any  thing  usurious 
or  illegal  in  the  contract. 
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The  Court  refused  both  the  said  instructions,  and  defendant  ex- 
cepted. 

The  counsel  for  the  plaintiff  in  error  contended : 

1.  That  the  testimony  of  Jonathan  Scholfield  was  incompetent 
and  inadmissible,  and  should  have  been  excluded. 

2.  That  the  Court  erred  in  giving  the  instruction  which  was  given 
at  the  instance  of  plaintiff. 

3.  That  it  erred  in  refusing  to  give  the  instructions  prayed  by  the 
defendant. 

Mr.  Coxe,  for  the  plaintiff  in  error,  argued :  that  Scholfield  was 
not  a  competent  witness.  He  was  the  original  grantor  to  Moore  of 
the  rent  for  which  the  distress  was  made ;  and  he  afterwards  sold 
the  property,  on  which  it  was  secured,  to  Lloyd.  Up  to  a  certain 
time,  he  was  the  real  party  to  the  suit :  at  its  commencement,  and 
for  three  years  afterwards.  The  covenants  in  the  deed  bind  him  to 
pay  the  rent,  which,  by  his  testimony,  he  now  seeks  to  extinguish, 
and  to  discharge  himself  from  the  obligation  of  those  covenants. 

The  notice  of  Scholfield  to  Lloyd,  not  to  pay  the  rent,  and  his 
engagement,  in  that  notice,  to  indemnify  him  for  resisting  the  claim 
of  Moore,  and  to  protect  him  from  costs,  is  in  full  force.  Its  obliga- 
tion has  not  been  impaired  or  released  by  the  subsequent  transac- 
tions between  him  and  Lloyd  by  which  Lloyd  became  the  owner 
of  the  property. 

The  part  taken  by  Scholfield  in  this  case,  makes  him  a  privy  to 
the  action.  The  judgment  in  the  case  would  be  evidence  for  him, 
if  Moore  should  resort  to  the  personal  covenants  in  the  deed ;  which 
are  continuing  covenants.  Scholfield  is  a  guarantee  of  the  rent  to 
Moore,  and  if  Lloyd  does  not  pay  it,  he  must  do  so.  4  Binney,  352; 
1  Stark.  Evid.  sect.  58,  note  1 ;  3  Espin.  Cas.  58,  59. 
*4321  Scholfield  is  introduced  to  destroy  his  own  contract.  This 
J  "contract  is  assignable ;  and  this  objection  comes  within  the 
principles  of  the  rule  which  excludes  the  party  to  a  negotiable  in- 
strument, being  a  witness  to  destroy  its  vitality;  as  much  so  as  a  bill 
of  lading,  or  a  stock  contract.     3  Dallas,  505. 

The  proceedings  for  the  discharge  of  Scholfield  under  the  insol- 
vent laws  of  Virginia,  passed  to  the  assignees  the  possibility  of  in- 
terest in  the  property  conveyed  to  Lloyd ;  this  interest  would  be 
important,  if  the  rent  payable  to  Moore  was  discharged,  or  ceased 
to  be  a  lien  on  the  real  estate.  The  evidence  of  Scholfield  was  in- 
tended to  destroy  the  lien  of  the  rent,  and  thus  to  increase  the  fund 
for  the  discharge  of  his  debts.  3  P.  Wms.  132 ;  Fearne  on  Contin- 
gent Remainders,  549. 

The  second  bill  of  exceptions  imbodies  three  propositions. 

1.  That  the  contract  was  not  on  its  face  usurious. 

2.  That  besides  the  written  evidence  in  the  deed  from  Scholfield 
to  Moore,  there  must  be  other  evidence  to  show  usury;  as  a  separate 
usurious  contract,  on  which  the  deed  was  given. 
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3.  That  the  parol  evidence  was  entirely  insufficient  to  show 
usury. 

This  Court  has  decided,  4  Peters,  224,  that  the  contract  in  the 
deed  is  not  on  its  face  usurious.  This  has  also  been  decided  at  this 
term  in  the  case  of  the  Bank  of  the  United  States  v.  Waggener.  If 
a  contract  was  made  other  than  that  in  the  deed,  it  should  be  proved; 
and  there  is  no  evidence  of  it.  The  plea  sets  out  a  separate  and 
substantial  agreement  for  usury,  other  than  the  deed;  and  this  must 
be  made  out  by  evidence.    There  is  no  such  evidence. 

If  there  be  no  stipulation  to  return  the  money  to  the  purchaser, 
and  the  deed  is  not  a  cover  for  taking  usurious  interest,  it  is  not  a 
loan.  It  is  essential  to  a  loan,  that  the  thing  borrowed  is  to  be  re- 
turned. The  communication  of  the  purpose  must  be  mutual.  A 
meditated  loan  may  be  bona  fide  converted  into  the  purchase  of  an 
annuity.  Cited:  2  Lev.  7;  1  Anderson,  new  ed.  47;  Comyn  on 
Usury,  43.  47,  48;  Fuller's  Case,  4  Leon.  208;  Noy,  151 ;  2  W. 
Black.  859 ;  3  Wils.  390 ;  1  Atk.  30 ;  Ord  on  Usury,  23. 

The  instructions  required  of  the  Court,  by  the  plaintiff  in  Qrror, 
should  have  been  given  as  asked. 

The  third  instruction  asked  of  the  Court  was,  that  the  whole 
•matters  in  evidence,  under  the  instructions  already  given,  r#43o 
were  proper  for  the  jury  to  determine,  whether  the  contract  *- 
was,  in  substance  and  effect,  a  loan  at  usurious  interest,  or  a  contract 
for  the  bargain  and  sale  of  a  rent-charge. 

The  objection  to  this  is,  that  it  left  to  the  jury  the  legal  effect  of 
the  deed.  It  was  not  left  to  the  jury,  that  it  was  incumbent  on  the 
party  to  show  by  any  testimony,  independent  of  the  agreement,  that 
there  was  a  contract  for  a  loan.  Thus  the  law,  as  well  as  the  fact, 
was  submitted  to  the  jury.  The  attention  of  the  jury  was  not  direct- 
ed to  the  true  issue  in  the  cause.  The  intention  to  take  usury  was 
essential.  This  the  Court  have  said  in  the  case  of  The  Bank  of  the 
United  States  v.  Waggener. 

In  the  fourth  exception,  it  appears  that  the  Court  refused  to  state 
the  law  to  the  jury. 

Mr.  Swann,  for  the  defendant  in  error. 

Schol field  is  a  competent  witness.  The  record  in  this  case  could 
not  be  used  for  him ;  his  interest  is,  that  Lloyd  shall  bo  held  liable 
for  the  rent.  3  Stark.  Evid.  1063;  1  Munf.  348;  2  Hen.  and 
Munf.  200. 

By  his  assignment,  under  the  insolvent  laws,  all  his  interest  in  the 
property,  supposing  it  discharged  from  the  rent  by  the  usurious 
character  of  the  incumbrance,  passed  to  his  creditors :  nor  is  it  ad- 
mitted that,  under  any  circumstances,  he  could  derive  any  benefit 
from  any  issue  of  this  case.  He  stands  released  by  all  the  parties, 
except  the  original  lender ;  all  others  have  discharged  him,  as  ap- 
pears by  the  record.  By  the  purchase  of  the  whole  property  from 
him  by  Lloyd,  there  no  longer  existed  any  thing  for  his  agreement 
to  indemnify  him  for  the  costs  of  suit,  &c,  to  operate  upon. 

323 


433  SUPREME  COURT. 

[8cott  0.  Lloyd.] 

Suppose  the  decision  in  this  case  against  Lloyd,  and  he  were  to 
sue  Scholfield  on  that  agreement,  could  he  recover  ?  Every  contract, 
by  parol,  was  merged  in  the  contract  of  1828 ;  which  was  under 
seal.  If  tenant  surrenders  to  landlord,  the  covenants  of  the  tenant 
are  merged  in  the  deed. 

The  deed  from  Scholfield  to  Moore  cannot  be  viewed  as  a  nego- 
tiable paper,  and  thus  prevent  Scholfield's  evidence,  as  his  name  is 
to  it.  3  Term  Rep.  7;  7  Term  Rep.  56.  180.  The  objection  goes 
rather  to  his  credit,  than  to  his  competency. 

#      -       *  The  object  of  both  the  parties  to  this  suit  is  to  have  the 
J  opinion  of  the  Court  on  the  main  question,  of  usury,  or  not 
usury? 

It  is  contended  that  the  contract  between  the  parties  contains  evi- 
dence from  which  the  jury  might  infer  usury.  A  full  examination 
of  the  evidence  will  satisfy  the  Court  that  the  object  of  Scholfield, 
who  was  a  necessitous  man,  was  to  borrow  money,  and  that  of 
Moore,  who  was  a  money  lender,  was  to  obtain  a  larger  rate  of  in- 
terest than  was  legal.  The  resort  to  this  rent-charge  was  a  cover  to 
effect  these  purposes. 

While  it  is  admitted  that  an  annuity  may,  if  the  transaction  is  in 
good  faith,  and  for  no  other  purpose  but  such  purchase,  be  bought 
at  any  fair  price :  it  is  denied,  that  a  negotiation  originating  in  the 
desire  of  the  owner  of  real  estate  to  procure  a  loan  of  money,  when, 
by  the  means  of  a  rent-charge  secured  on  his  property,  this  money 
is  obtained  at  an  extravagant  rate  per  annum ;  is  freed  from  the  taint 
of  usury.  The  circumstances  of  this  case  are  to  be  considered  and 
taken  together ;  and  if  they  are,  in  fact,  but  a  cover  to  evade  the 
law,  the  contract  is  void.  While  cases  may  be  found,  and  some 
have  been  cited,  in  which  an  annuity  produced  a  greater  interest 
than  was  legal,  and  which,  although  there  was  no  opportunity  pf 
redemption,  have  not  been  considered  usurious ;  yet  the  Courts  of 
England  have,  since  those  cases,  examined  the  matters  of  the  con- 
tract with  more  scrutiny,  and  have  on  the  contract,  as  set  forth  in 
the  deed  creating  the  annuity,  adjudged  it  usurious ;  and  considered 
it  as  a  shift  to  escape  from  the  statute.  It  is  only  the  good  faith  of 
the  transaction  which  will  protect  it. 

Within  the  principles,  that  no  machinery,  however  well  devised ; 
no  form  of  conveyance,  however  well  projected ;  no  concealment, 
however  ingenious;  will  permit  the  law  prohibiting  usury  to  be 
eluded,  comes  that  now  before  the  Court  Inspection  of  the  deed 
from  Scholfield  to  Moore,  even  without  the  testimony  of  Scholfield 
and  of  the  other  witnesses,  results  in  the  irresistible  conclusion,  that 
the  whole  arrangement  was  one  to  secure  a  higher  rate  of  compen- 
sation for  forbearance  than  was  legal.  There  was  no  hazard,  no 
contingency.  The  property  was  ample :  the  subsequent  sale  made 
by  Scholfield  to  Lloyd  proves  this ;  the  obligation  to  insure  against 
fire,  saved  the  grantee  in  the  deed  from  the  possibility  of  loss 
by  fire. 
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♦In  reference  to  the  obligation  to  repay  the  money  ad-  r*435 
vanced,  although  it  was  not  express,  the  high  rate  of  interest  L  4  3 
made  it  an  implied  obligation,  and  a  certain  result 

If  a  man  should  advance  one  thousand  dollars  for  ten  years, 
receiving  a  rent  which  would  repay  the  amount,  with  ten  per  cent, 
interest,  the  contract  would  be  usurious.  This  would  be  a  shift  to 
secure  the  repayment  of  the  sum  advanced,  without  any  express 
stipulation  for  the  repayment  Courts  look  at  the  substance  of  the 
contract,  and  decide  on  its  character  after  such  an  examination.  A 
personal  obligation  to  redeem  does  not  make  any  difference  as  to 
the  validity  of  the  contract,  if  the  redemption  would  be  indispensa- 
ble, as  in  the  case  before  the  Court,  where  the  property  was  worth 
more  than  the  sum  advanced.  Cited,  Cow  p.  740.  775 :  Doug.  740 ; 
Conway's  Executors  v.  Alexander,  7  Cranch,236,  2  Cond.  Rep.  479. 

The  dictum  of  Lord  Holt,  in  the  case  cited  by  the  counsel  for  the 
plaintiff  in  error,  from  2  Lev.  Rep.  is  not  law ;  although  the  decision 
of  the  case  may  be  right.  In  that  case,  there  was  a  real  purchase 
and  sale.  Had  there  been  a  power  of  redemption,  it  would  have 
been  a  cause  of  suspicion. 

It  2  Atkyns,  278,  it  was,  held,  that  a  covenant  to  repay  the  money 
was  not  indispensable ;  a  power  to  redeem  is  suspicious,  under  cir- 
cumstances. In  3  Bos.  and  Pul.  159,  the  same  point  was  decided. 
Cited  also,  4  Campb.  1 ;  3  Barn,  and  Aid.  664 ;  3  Harris  and  Johns. 
109.  114;  4  Peters,  224. 

Scholfield  not  only  bound  the  land  for  the  rent,  but  he  also  cove- 
nanted personally  to  pay  the  amount,  and  to  keep  the  property  in- 
sured, and  in  good  repair.  This  was  more  than  the  usual  contract 
for  an  annuity.  The  witnesses  in  this  case  also  prove  that  there 
was  a  bargain ;  viz.,  about  the  right  of  redemption ;  and  the  lender, 
Moore,  insisted  on  its  being  postponed  longer  than  Scholfield 
desired. 

Mr.  Key,  also  for  the  defendant  in  error,  insisted  on  the  compe- 
tency of  Scholfield  as  a  witness.  He  cited,  1  Wheat.  Rep.  6 ;  1  Phil. 
Ev.  33.  40.  245.  252 ;  2  Wash.  Virginia  Rep.  32. 

The  promise  to  indemnify  Lloyd,  made  him  interested  in  the  event 
of  the  suit ;  but  the  circumstances  were  afterwards  altered.  His  inte- 
rest became  afterwards  balanced.  A  *recovery  against  Lloyd  r»436 
would  excuse  him ;  and  if  against  Moore  he  might  be  liable.  *- 
The  rule  in  Walton  v.  Shelly,  has  been  overruled  in  Jordan  ».  Lash- 
brook.  Cited,  15  Johns.  270;  8  Co  wen,  704;  18  Johns.  167;  3Har. 
and  Johns.  172 ;  3  Wash.  C.  C.  Rep.  5 ;  Corny n,  206 ;  11  Mass.  498 ; 
8  Peters,  35,  36. 

On  the  question  of  usury  in  the  transaction,  he  contended,  that, 
upon  the  face  of  the  deed,  there  was  enough  to  show  its  usurious 
character.  The  return  of  the  money  advanced  was  plainly  contem- 
plated, at  the  end  of  five  years.  The  prayers  on  both  sides  presented 
no  more  than  the  purpose  of  submitting  to  the  jury,  whether  the 
transaction  was  a  fair  and  bona  fide  purchase  of  a  rent-charge,  or 
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whether  it  was  a  cloak  for  usury.  The  former  decision  of  this 
Court,  in  the  case,  authorized  the  reference  of  the  deed  of  Scholfield 
to  Moore,  to  the  jury,  as  an  item  for  their  consideration  in  examin- 
ing the  question  of  usury.    Cited,  7  Cranch,  239 ;  2  Peters,  150. 

As  to  the  fourth  prayer  of  the  defendant  in  the  Circuit  Court,  it 
only  singles  out  particular  facts  in  evidence,  and  asks  instructions  to 
the  jury  upon  them,  when  the  Court  had  already  given  instructions 
on  the  whole  evidence.  No  new  question  was  presented  by  this 
prayer,  and  the  action  of  the  Circuit  Court  upon  it  was  legal  and 
proper. 

Mr.  Jones,  in  reply. 

Scholfield  is  an  incompetent  witness. 

He  was  grantor  of  the  rent-charge ;  and  he  became  insolvent  In 
1822,  was  in  confinement  at  the  suit  of  creditors,  and  discharged 
under  the  insolvent  laws  of  the  state  of  Virginia. 

He  sold  the  property,  liable  to  the  rent-charge,  to  the  defendant 
in  error,  and  the  value  of  the  same  must  have  been  deducted  from 
the  price  paid  by  Lloyd ;  who  will  therefore  be  accountable  to 
Scholfield  or  to  his  creditors,  if  the  rent-charge  is  got  rid  of. 

The  amount  thus  payable,  in  the  event  of  success  in  this  contro- 
versy, is  held  in  trust  for  certain  preferred  creditors  of  Scholfield, 
apd  only  a  part  of  those  creditors. 

It  was  part  of  the  agreement  made  when  Lloyd  first  resisted  the 
claim  of  the  rent,  that  Scholfield  would  indemnify  him  for  all  the 
*437l  costs  an(*  consecluences  °f  this  resistance;  and  this  *obli- 
J  gation  is  not  affected  in  any  way  by  any  of  the  subsequent 
transactions  between  them;  nor  has  he  been  released  by  Lloyd 
from  this  liability. 

This  discharge,  under  the  insolvent  law  of  Virginia,  was  only 
extended  to  the  plaintiff  in  the  execution  under  which  he  was  in 
confinement,  and  not  to  his  liability  to  other  creditors ;  unless  the 
property  assigned  by  him  at  the  time  of  his  discharge,  will  fully  pay 
all  his  creditors.  And  this  discharge  did  not  in  any  manner  affect 
his  obligation  of  indemnity. 

A  mere  possibility  passes  to  creditors  under  the  bankrupt  act; 
and  if  this  rent-charge  is  extinguished,  the  benefit  of  the  extinguish- 
ment will  go  to  the  creditors,  and  will  go  so  far  to  satisfy  the  debts 
of  Scholfield. 

Upon  more  general  grounds,  Scholfield  is  not  legally  a  witness. 

Admitting  he  has  no  pecuniary  interest  in  the  result  of  this  suit, 
he  is  inadmissable,  by  reason  that  he  is  a  party  to  the  alleged  cor- 
rupt agreement  with  Moore,  and  is  called  upon  to  destroy  his  own 
deed. 

This  case  comes  within  the  rule  in  Walton  v.  Shelly,  which  has 
been  adopted  and  confirmed  by  this  Court.  The  principle  in  that 
case  extends  to  all  instruments.  It  is  an  estoppel,  by  general  prin- 
ciples, that  a  man  shall  not  be  permitted  to  destroy  his  own  deed. 
But,  waiving  this,  Scholfield  is  substantially  a  party.  This  is  not 
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dependent  on  the  result  of  the  suit.  It  may  not  be  a  legal  privity ; 
-whether  equitable  or  legal,  it  is  enough.  Cited,  2  Lord  Raymond, 
730;  Hardres,  472;  2  Stark.  Ev.  193;  Sch.  &  Lefr.  410;  9  Ves. 
Jun.  316;  Doug.  517;  Stark.  Ev.  194,  and  the  note  of  the  cases 
cited.  Ajs  to  the  verdict  and  judgment  being  used  by  Scholfield  in 
a  suit  against  him  for  the  rent-charge :  cited,  Peake's  Ev.  74,  and 
cases  referred  to.  1  Wilson,  257;  4  Camp.  201;  5  Esp.  121; 
11  East  578;  1  Taunton,  104.  If  parties  are  substantially  the 
same,  the  objection  lies  to  their  privity,  and  is  not  confined  to  blood. 
2  Stark.  Ev.  194 ;  Phil.  Ev.  74,  75 ;  1  Bing.  Rep.  45. 

On  the  question  of  usury,  Mr.  Jones  contended  that  there  was  no 
evidence,  which,  if  admitted,  could  have  induced  a  jury  to  believe 
there  was  any  usury  in  the  transaction.  There  is  no  objection  on 
the  ground  of  dealing  in  annuities  and  rent-*charges,  what-  r*4oft 
ever  may  be  the  rates  at  which  they  may  be  purchased  or  *- 
sold.  All  the  cases  on  this  subject  are  collected  in  Comyn  on  Usury. 
Annuities  are  fair  objects  of  purchase  and  sale.   1  Com.  Dig.  621. 

It  is  admitted  that  if  there  was  any  security  given  to  return  the 
money  paid,  it  is  enough  to  vitiate  the  contract ;  but  this  was  not  so. 
It  was  no  more  the  case  than  in  any  other  purchase  of  an  annuity 
or  rent-charge,  when  the  annual  sum  paid  exceeds  the  legal  interest 
of  the  purchase-money.  The  right  to  repay  the  money  reserved  in 
the  deed  from  Scholfield  to  Moore,  was  not  an  obligation  to  repay 
it,  and  thus  the  case  is  unaffected  by  this  feature  in  it 

The  Circuit  Court,  by  their  instructions,  referred  the  construction 
of  the  deed  to  the  jury.  As  there  was  no  evidence  out  of  the  deed 
from  which  a  contract  for  usury  could  be  inferred,  the  Court  ought 
to  have  told  the  jury  that  there  was  no  evidence  of  any  usury. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court 

This  is  an  action  of  replevin,  instituted  in  the  Circuit  Court  for 
the  county  of  Alexandria,  and  removed,  for  trial,  to  the  county  of 
Washington. 

The  plaintiff  in  error,  the  original  defendant,  avowed  as  bailiff  of 
William  S.  Moore,  that  the  goods  replevied  were  distrained  for  rent 
in  arrear.  The  plaintiff  in  replevin,  after  craving  oyer  of  the  deed, 
by  which  the  rent  alleged  to  be  in  arrear  was  reserved,  pleaded  the 
statute  of  usury  in  bar  of  the  claim.  The  plea  alleged  that  the 
contract  between  the  parties  was  a  corrupt  and  usurious  lending  of 
the  sum  of  five  thousand  dollars,  upon  an  interest  of  ten  per  centum 
per  annum. 

Other  issues  were  joined  in  the  cause,  but  they  are  not  noticed, 
because  they,  are  of  no  importance. 

On  the  trial,  the  plaintiff  in  replevin  offered  Jonathan  Scholfield 
as  a  witness,  who  was  objected  to  by  the  avowant,  but  admitted  by 
the  Court,  and  to  this  admission  the  avowant  excepted. 

In  support  of  his  objection  to  the  competency  of  the  witness, 
the  counsel  for  the  avowant  exhibited  a  deed,  executed  on  the 
11th  of  June,  1814,  by  Scholfield  and  wife,  to  William  S.  Moore, 
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*4391  *ky  w^0se  auth°rity  the  distress  was  made ;  by  which  the 
J  said  Scholfieid  and  wife,  in  consideration  of  five  thousand 
dollars  paid  by  the  said  Moore  to  the  said  Scholfieid,  granted  to  the 
said  William  S.  Moore,  his  heirs  and  assigns  forever,  one  certain 
annuity  or  rent  of  five  hundred  dollars,  to  be  issuing  out  of,  and 
charged  upon  a  lot  of  ground,  and  four  brick  tenements  and  appur- 
tenances thereon  erected,  lying  in  the  town  of  Alexandria,  and  par- 
ticularly described  in  the  deed. 

Also  a  deed  between  the  said  Scholfieid  and  wife  of  the  first  part, 
John  Lloyd  the  plaintiff  in  replevin  of  the  second  part,  and  Andrew 
Scholfieid  of  the  third  part;  conveying  to  the  said  John  Lloyd  the 
lot  out  of  which  the  annuity  or  rent-charge  of  five  hundred  dollars, 
had  been  granted  to  William  S.  Moore.  This  deed  contains  several 
covenants,  and,  among  others,  a  stipulation  that  the  lot  shall  remain 
subject  to  the  annuity  to  William  S.  Moore. 

Also  the  following  letter  from  Scholfieid  to  Lloyd. 

"Alexandria,  June  9M,  1824. 
u  Sir — As  you  hold  under  me  the  property  on  which  I  granted  a 
rent-charge  of  five  hundred  dollars  a  year  to  William  S.  Moore,  I 
now  give  you  notice,  the  contract  by  which  that  rent-charge  was 
created  I  consider  to  be  usurious,  and  that  I  shall  take  measures  to 
set  aside  the  same;  and  I  hereby  require  you  to  withhold  from 
William  S.  Moore  the  payment  of  any  farther  money,  on  account 
of  this  rent-charge ;  and  in  case  distress  should  be  made  upon  you 
for  the  rent,  I  promise  to  save  you  harmless  if  you  will  resist  the 
payment  by  writ  of  replevy.  I  wish  you  to  understand,  that  if  you 
make  any  farther  payments  after  receiving  this  notice,  that  you 
make  them  at  your  own  risk. 

I  am  with  great  respect,  yours, 

Jonathan  Scholfield. 
To  Mr.  John  Lloyd." 

This  letter  was  delivered  to  Mr.  Lloyd  on  the  day  of  its  date. 

Also  a  deed  of  the  18th  of  November,  1826,  from  said  Scholfield, 

making  a  conditional  assignment  of  one-fifth  of  said  annuity  of  five 

♦4401  hundred  dollars  to  Thomas  K.  Beale,  in  which  he  recites  and 

^     J  'acknowledges  his  responsibility  to  Lloyd,  on  account  of  the 

distress  for  rent  made  by  William  S.  Moore. 

Also,  an  exemplification  of  the  record  of  the  proceedings  in  the 
County  Court  of  Fairfax,  in  the  commonwealth  of  Virginia,  upon 
the  insolvency  and  discharge  of  the  said  Scholfield,  as  an  insolvent 
debtor,  in  May,  1822. 

Whereupon,  the  plaintiff  in  replevin,  to  support  the  competency 
of  the  said  Scholfield,  laid  before  the  Court  the  following  documents. 

A  release  from  said  Scholfield  to  the  plaintiff  in  replevin,  dated 
the  13th  day  of  June,  1831,  whereby  said  Scholfield,  in  considera- 
tion of  five  thousand  dollars  released  to  him  by  the  said  Lloyd,  out 
cf  a  debt  due  by  him  to  Lloyd,  grants  to  said  Lloyd  all  the  right, 
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tide,  and  interest,  which  he  has,  or  may  have,  from  the  decision  of 
the  suit  depending  for  the  annuity  or  rent-charge  granted  to  Moore, 
or  which  he  has,  or  may  have  thereafter,  to  the  brick  buildings  upon 
which  the  said  annuity  or  rent-charge  is  secured.  He  also  releases 
the  said  Lloyd  from  all  covenants  or  obligations,  expressed  or  implied, 
arising  out  of  the  deed  of  assignment  from  him  to  said  Lloyd ;  and 
also  from  all  claims,  &c,  which  now  exist,  or  may  hereafter  arise 
out  of  the  said  deed,  &c.  Also  a  release  from  the  same  to  the  same, 
dated  25th  April,  1828,  in  which  Scholfield  releases  to  Lloyd  all  his 
right,  &c.,  to  the  said  suit,  &c.,  and  to  all  sums  of  money  which  may 
accrue,  and  from  all  actions,  &c,  on  account  of  the  said  suit,  &c.  ' 

Also,  a  release  of  the  same  date  from  Thomas  E.  Beale  and  James 
M.  M'Crea,  releasing  the  said  Jonathan  Scholfield  from  nine  hundred 
and  fifty  dollars,  part  of  a  debt  of  two  thousand  dollars,  due  from 
him  to  them. 

Also,  a  release  from  Joseph  Smith,  of  same  date,  releasing  eleven 
hundred  and  fifty  dollars,  part  of  a  debt  of  three  thousand  dollars, 
due  to  him  from  said  Scholfield. 

Also,  a  release  of  William  Veitch  and  Benoni  Wheat,  discharging 
the  said  Scholfield  from  two  hundred  and  fifty  dollars,  part  of  a  debt 
of  eight  hundred  dollars,  due  to  them  from  him. 

Also,  an  engagement  of  John  Lloyd,  dated  the  25th  of  April,  1828, 
binding  himself  to  the  several  persons  who  executed  the  foregoing 
releases  for  the  several  sums  released  by- them,  in  the  *event  r*441 
of  his  succeeding  in  the  suit  then  depending  between  him-  ^ 
self  and  Charles  Scott,  bailiff  of  William  S.  Moore. 

Also,  a  release  from  John  Lloyd,  stating,  that  whereas  Jonathan 
Scholfield  stood  indebted  to  him  in  a  large  sum  of  money;  he  had 
agreed  to  release,  and  did  thereby  release,  the  said  Scholfield  from 
five  thousand  dollars,  part  of  the  said  debt. 

In  discussing  the  competency  of  the  witness,  some  diversity  of 
opinion  prevailed  on  the  question  whether  he  could  be  received  to 
invalidate  a  paper  executed  by  himself;  but,  without  deciding  this 
question,  a  majority  of  the  Court  is  of  opinion  that  he  is  interested 
in  the  event  of  the  suit  His  letter  of  the  9th  of  June,  to  John  Lloyd, 
the  tenant  in  possession,  requiring  him  to  withhold  from  William  S. 
Moore  the  payment  of  any  farther  sum  of  money,  on  account  of  this 
rent-charge,  contains  this  declaration :  "  and  in  case  distress  should 
be  made  upon  you  for  the  rent,  I  promise  to  save  you  harmless,  if 
you  will  resist  the  payment  by  writ  of  replevy.  I  wish  you  to  un- 
derstand, that  if  you  make  any  further  payments  after  receiving  this 
notice,  that  you  make  them  at  your  own  risk." 

This  is  an  explict  and  absolute  undertaking,  to  assume  all  the 
liabilities  which  Mr.  Lloyd  might  incur  by  suing  out  a  writ  of  reple- 
vin, if  an  attempt  should  be  made  to  levy  the  rent  by  distress.  Mr. 
Scholfield,  then,  is  responsible  to  Mr.  Lloyd  for  the  cost  of  this  suit. 
This  is  a  plain  and  substantial  interest  in  the  event  of  the  suit,  from 
which  Mr.  Lloyd  alone  can  release  him.  This  liability  was  incurred 
before  the  sale  and  release  from  Scholfield  to  Lloyd  of  the  13th  of 
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Jane,  1831;  and  Mr.  Scholfield's  responsibility  depended  on  the 
decision  of  the  suit  in  which  he  was  called  as  a  witness,  unless  his 
release  to,  and  contract  with  Lloyd  of  the  13th  of  June,  1831,  could 
discharge  him  from  it.  That  contract  transferred  to  Lloyd  all  the 
interest  of  Scholfield  in  the  ground  charged  with  the  rent  to  Moore, 
but  did  not  transfer  with  it  his  obligation  to  save  Lloyd  harmless, 
for  resisting  the  claim  of  Moore  to  the  rent  in  arrear.  It  produced  a 
state  of  things  which  removed  all  motives,  on  the  part  of  Scholfield, 
for  incurring  fresh  liabilities,  but  did  not  discharge  him  from  liabili- 
ties already  incurred.  It  placed  in  his  hands  the  entire  management 
of  'the  suit,  but  did  not  enable  him  to  undo  what  was  done,  or  to 
relieve  himself  from  the  claim  of  Moore  to  costs,  should  the  suit  ter- 
*442l  m^Qate  *n  his  favour.  *The  responsibility  of  Lloyd  to  Moore 
J  continued,  and  the  correlative  responsibility  of  Scholfield  to 
Lloyd  still  continued  also,  unless  Lloyd  had  released  him  from  it 
Now,  there  is  no  expression  in  the  contracts  between  the  parties, 
which  purports  to  be  such  a  release.  It  has  been  inferred  as  the 
result  of  the  change  in  the  situation  of  the  parties,  but  we  do  not 
think  the  inference  justified  by  the  fact.  The  obligation  is  unequi- 
vocal; is  expressed  in  plain  and  positive  terms;  is  dependent  on  the 
event  of  a  suit,  and  independent  of  the  ownership  of  the  property. 
The  parties  enter  into  a  contract  by  which  the  property  is  transferred, 
without  making  any  allusion  to  this  obligation.  It  remains,  we 
think,  in  full  force ;  and,  consequently,  Jonathan  Scholfield  was  an 
interested  and  incompetent  witness. 

In  the  progress  of  the  examination,  the  plaintiff's  counsel  put  to 
the  witness  the  following  question — ''Did  you,  in  the  course  of  your 
discussions  as  to  the  time  you  were  to  keep  the  money,  state  your 
object  in  the  application  to  be,  to  have  the  use  of  the  five  thousand 
dollars  for  a  limited  time  ?" 

To  which  the  defendant's  counsel  objected,  as  being  a  leading 
interrogatory.  The  plaintiff's  counsel  then  varied  the  question  as 
follows : 

"  Did  you  or  did  you  not,  in  the  course  of  your  discussions,  &c." 
To  which  the  defendant's  counsel  made  the  same  objection;  but  the 
Court  overruled  the  objection,  and  permitted  the  question  to  be  put; 
and  the  defendant  excepts  to  that  decision. 

Although  the  plaintiff's  counsel  objected  to  this  question,  and  said 
that  he  excepted  to  the  opinion  of  the  Court,  no  exception  is  actually 
prayed  by  the  party,  or  signed  by  the  judge.  This  Court,  therefore, 
cannot  consider  the  exception  as  actually  taken,  and  must  suppose 
it  was  abandoned. 

Evidence  was  given  by  the  plaintiff  in  replevin,  conducing  to  prove 
that  the  contract  between  Scholfield  and  Moore,  under  which  the 
sum  of  five  thousand  dollars  was  advanced  by  the  latter  to  the  for- 
mer, originated  in  an  application  for  a  loan  of  money;  not  for  the 
purchase  and  sale  of  a  rent-charge  or  annuity.  Scholfield  applied 
to  Moore  to  raise  or  borrow  five  thousand  dollars,  securing  him  on 
an  annuity  or  ground-rent  for  one  year :  Moore  proposed  to  let  him 
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have  the  money  for  ten  years  on  the  same  security.  After  much 
discussion  the  parties  agreed  to  split  the  *difference,  and  that  r»44o 
Scholfield  should  keep  the  money  five  years.  Scholfield  says  *• 
his  first  proposition  was  to  allow  ten  per  cent.,  and  to  secure  it  by 
an  annuity  or  ground-rent  on  the  houses  mentioned  in  the  deed.  No 
other  interest  but  ten  per  cent,  was  mentioned ;  Scholfield  had  no 
intention  of  selling  the  property.  It  was  also  in  evidence  that  Mooro 
was  a  money  lender,  and  was  in  the  habit  of  advancing  money, 
secured  on  ground-rents  or  annuities:  and  that  Scholfield  was  a 
money  borrower ;  and  that  the  property  was  an  ample  security  for 
the  money  lent,  and  for  the  annuity. 

On  the  part  of  the  avowant,  it  was  proved,  that  the  usual  value 
of  those  ground-rents  or  annuities  charged  on  lots  in  Alexandria 
was  such  as  to  afford  an  interest  of  ten  per  cent,  per  annum  on  the 
principal  sum  advanced ;  and  it  was  admitted  by  Scholfield  that  he 
gave  Moore  no  promise,  stipulation,  or  security  for  the  return  of  the 
five  thousand  dollars,  other  than  is  contained  in  the  deed  itself. 

Many  witnesses  were  examined,  and  a  great  deal  of  testimony, 
bearing  more  or  less  directly  on  the  contract,  was  adduced. 

The  deed  from  Scholfield  and  wife  to  W.  S.  Moore,  by  which,  in 
consideration  of  five  thousand  dollars,  the  annuity  or  rent-charge  of 
five  hundred  dollars  per  annum  was  created,  contains  a  covenant 
"that  then  the  said  J.  Scholfield,  his  heirs  and  assigns, will  well  and 
truly  pay  to  the  said  W.  S.  Moore,  his  heirs  and  assigns,  the  said 
annuity  or  rent-charge  of  five  hundred  dollars,  by  equal  half-yearly 
payments,  on  the  10th  day  of  June  and  on  the  10th  day  of  Decem- 
ber, in  each  year,  forever  hereafter,  as  the  same  shall  become  due ; 
and  that  if  the  same  be  not  punctually  paid,  then  it  shall  be  lawful 
for  the  said  W.  S.  Moore,  his  heirs  and  assigns,  from  time  to  time, 
on  every  such  default,  to  enter  on  the  premises  charged,  and  to  levy, 
by  distress  and  sale  of  the  goods  and  chattels  there  found,  the  rent 
in  arrear  and  the  costs  of  distress  and  sale ;  and  if  the  same  shall 
remain  in  arrear  and  unpaid  for  the  space  of  thirty  days  after  any 
day  of  payment,  as  aforesaid,  and  no  distress  sufficient  to  satisfy  the 
same  can  be  found  on  the  premises  charged,  then  it  shall  be  lawful 
for  the  said  W.  S.  Moore,  his  heirs  and  assigns,  to  enter  on  the 
premises  charged,  and  from  thence  to  remove  and  expel  the  said  J. 
Scholfield,  his  heirs  and  assigns,  and  to  hold  and  enjoy  *the  r*444 
same  as  his  and  their  absolute  estate  forever  thereafter."  L 
"  And  that  the  said  J.  Scholfield,  his  heirs  and  assigns,  will  forever 
hereafter  keep  the  buildings  and  improvements  which  now  are,  or 
hereafter  may  be  erected  on  the  premises  charged,  fully  insured 
against  fire,  in  some  incorporated  insurance  office,  and  will  assign 
the  policies  of  insurance  to  such  trustees  as  the  said  W.  S.  Moore, 
his  heirs  or  assigns,  may  appoint ;  tc  the  intent  that  if  any  damage 
or  destruction  from  fire  shall  happen,  the  money  received  on  such 
policies  may  be  applied  to  rebuilding  or  repairing  the  buildings  de- 
stroyed or  damaged." 

"And  lastly,  that  he  and  his  heirs  will  forever  warrant  and  defend 
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the  annuity  or  rent-charge  hereby  granted  to  the  said  W.  S.  Moore 
his  heirs  and  assigns,  against  any  defalcation  or  deduction,  for  or  on 
account  of  any  act  of  him,  his  heirs  or  assigns." 

The  deed  contained  a  farther  covenant,  that  if,  at  any  time  after 
five  years,  the  said  J.  Scholfield  should  pay  to  the  said  W.  S.  Moore 
the  sum  of  five  thousand  dollars,  with  all  arrears  of  rent,  &c.,  then  the 
said  W.  S.  Moore  will  execute  any  deed  releasing  or  extinguishing 
the  said  rent  or  annuity. 

When  the  testimony  was  closed,  the  counsel  for  the  defendant  and 
avowant  prayed  the  Court  to  instruct  the  jury, "  that  the  contract 
between  said  Jonathan  Scholfield  and  William  S.  Moore,  such  as  it 
is  evidenced  by  the  deed  from  said  Scholfield  and  wife  to  said  Moore, 
set  out  in  the  proceedings,  and  given  in  evidence  by  the  plaintiff  as 
aforesaid,  was  lawful  and  free  of  the  taint  of  usury;  and  in  order 
to  impeach  it  of  usury,  and  support  the  issues  of  fact  joined  in  this 
cause  on  the  part  of  the  plaintiff,  it  is  necessary  for  the  plaintiff  to 
prove,  that  besides  the  contract  imported  by  the  terms  of  said  deed, 
there  was  an  actual  contract  between  said  Scholfield  and  Moore  for 
the  loan  of  five  thousand  dollars  at  usurious  interest,  to  wit,  at  the 
rate  of  ten  per  cent,  per  annum,  to  be  disguised  under  the  form  and 
name  of  an  annuity  or  rent-charge ;  and  that  such  sum  was  actually 
lent  by  said  Moore  to  said  Scholfield,  and  said  deed  given  in  pursu- 
ance and  execution  of  such  contract  and  loan,  securing  the  said 
usurious  interest  under  the  form  and  name  of  such  annuity  or  rent- 
charge  ;  that  the  facts  given  in  evidence  to  the  jury  as  aforesaid  to 
*4451  suPPort  *e  fes1168  above  joined  on  the  part  *of  the  plaintiff, 
J  did  not  import  such  a  lending  of  money  by  Moore  to  Schol- 
field, at  usurious  interest,  as  was  sufficient  to  support  the  issues  join- 
ed on  the  part  of  the  plaintiff  in  replevin,  upon  the  second  and  fourth 
pleas  by  the  plaintiff  in  replevin,  pleaded  to  the  cognisance  in  this 
case."  Which  instruction  the  Court  refused  to  give ;  to  which  re- 
fusal the  defendant  and  avowant,  by  his  counsel,  prayed  an  excep- 
tion, which  was  signed  and  sealed. 

The  substantial  merits  of  the  case  are  involved  in  the  subsequent 
instructions  which  the  Court  actually  gave ;  and  it  will  be  apparent 
when  we  proceed  to  the  consideration  of  those  instructions,  that  if 
they  ought  to  have  been  given,  this  ought  to  have  been  refused. 
There  are,  however,  objections  to  the  manner  in  which  these  instruc- 
tions are  framed ;  which  ought  not  to  have  been  overlooked  by  the 
Court.  The  statute  against  usury  not  only  forbids  the  direct  taking 
of  more  than  six  per  centum  per  annum  for  the  loan  or  forbearance 
of  any  sum  of  money,  but  it  forbids  any  shift  or  device,  by  which 
this  prohibition  may  be  evaded  and  a  greater  interest  be  in  fact  se- 
cured. If  a  larger  sum  than  six  per  cent,  be  not  expressly  reserved, 
the  instrument  will  not  of  itself  expose  the  usury ;  but  the  real  cor- 
ruptness of  the  contract  must  be  shown  by  extrinsic  circumstances, 
which  prove  its  character.  Those  circumstances  must  of  course  be 
viewed  in  connection  with  the  contract.  The  counsel  for  the  avowant 
asks  the  Court  to  separate  the  instrument  from  its  circumstances,  and 
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to  inform  the  jury  that  the  instrument  itself  was  lawful,  and  free 
from  the  taint  of  usury;  and  that  to  fix  this  taint  upon  it,  the  plain-  • 
tiff  in  replevin  must  prove,  besides  the  contract  in  the  deed,  an 
actual  contract,  stipulating  interest  at  the  rate  of  ten  per  centum  per 
annum  for  the  loan  of  five  thousand  dollars.  Had  this  instruction 
been  given,  circumstances  which  demonstrated  the  intention  of  the 
parties,  and  explained  completely  the  contract  actually  made,  if  such 
existed,  must  have  been  disregarded  by  the  jury.  The  Court  is  next 
requested  to  say  to  the  jury,  that  the  facts  given  in  evidence  did  not 
import  such  a  lending  as  would  support  the  issue. 

The  Court  is  thus  asked  to  usurp  the  province  of  the  jury,  and  to 
decide  on  the  sufficiency  of  the  testimony,  in  violation  of  the  well 
established  principle,  that  the  law  is  referred  to  the  Court,  *the  r  *446 
fact  to  the  jury.    The  Court  did  not  err  in  refusing  to  give  *• 
this  instruction. 

u  The  plaintiff  then  prayed  the  Court  further  to  instruct  the  jury, 
that  the  matters  shown  in  evidence  to  the  jury  as  aforesaid,  are 
proper  for  the  consideration  of  the  jury,  to  determine,  from  the  whole 
evidence,  under  the  instruction  of  the  Court,  as  already  given  to 
them  in  this  cause,  whether  the  said  contract  so  made  between  the 
said  Moore  and  Scholfield  was,  in  substance  and  effect,  a  loan  at 
usurious  interest,  or  a  bona  fide  contract  for  the  bargain  and  sale  of 
a  rent-charge ;  and  if  the  jury,  from  the  said  whole  evidence  under 
the  instructions  as  aforesaid,  shall  believe  it  to  have  been  such 
a  loan,  they  should  find  for  the  plaintiff;  if  otherwise,  for  the  de- 
fendant/' 

The  Court  gave  this  instruction,  and  the  defendants  excepted  to  it. 
Its  correctness  is  now  to  be  examined. 

The  statute  declares,  "  that  no  person  shall,  upon  any  contract, 
take,  directly  or  indirectly,  for  loan  of  any  money ,"  &c, "  above  the 
value  of  six  dollars,  for  the  forbearance  of  one  hundred  dollars  for 
a  year,"  &c. 

It  has  been  settled,  that  to  constitute  the  offence,  there  must  be  a 
loan,  upon  which  more  than  six  per  cent,  interest  is  to  be  received ; 
and  it  is  also  settled,  that  where  the  contract  is  in  truth  for  the  bor- 
rowing and  lending  of  money,  no  form  which  can  be  given  to  it 
will  free  it  from  the  taint  of  usury,  if  more  than  legal  interest  be 
secured. 

The  ingenuity  of  lenders  has  devised  many  contrivances,  by  which, 
under  forms  sanctioned  by  law,  the  statute  may  be  evaded.  Among 
the  earliest  and  most  common  of  these  is  the  purchase  of  annuities, 
secured  upon  real  estate  or  otherwise.  The  statute  does  not  reach 
these,  not  only  because  the  principal  may  be  put  in  hazard,  but  be- 
cause it  was  not  the  intention  of  the  legislature  to  interfere  with  in- 
dividuals in  their  ordinary  transactions  of  buying  and  selling,  or 
other  arrangements  made  with  a  view  to  convenience  or  profit  The 
purchase  of  an  annuity,  therefore,  or  rent-charge,  if  a  bona  fide  sale, 
has  never  been  considered  as  usurious,  though  more  than  six  per 
cent  profit  be  secured.    Yet  it  is  apparent,  that  if  giving  this  form 
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to  the  contract  will  afford  a  cover  which  conceals  it  from  judicial  in- 
vestigation, the  statute  would  become  a  dead  letter.  Courts,  there- 
*4471  *0Te'  Perce*ve(*  *e  necessity  of  disregarding  the  *form,  and 
J  examining  into  the  real  nature  of  the  transaction.  If  that  be 
in  fact  a  loan,  no  shift  or  device  will  protect  it. 

Though  this  principle  may  be  extracted  from  all  the  cases,  yet  as 
each  depends  on  its  own  circumstances,  and  those  circumstances  are 
almost  infinitely  varied,  it  ought  not  to  surprise  us  if  there  should 
be  some  seeming  conflict  in  the  application  of  the  rule  by  different 
judges.  Different  minds  allow  a  different  degree  of  weight  to  the 
same  circumstances. 

The  King  v.  Drury,  2  Lev.  7,  is  a  very  strong  case  in  favour  of 
the  avowant,  and  has  been  much  pressed  on  the  Court  by  his  counsel. 

Brown  agreed  to  assign  to  Drue  a  lease  of  a  house  for  forty  years 
for  the  sum  of  three  hundred  pounds.  Drue  not  having  the  money, 
Drury,  by  agreement  with  Drue,  paid  the  three  hundred  pounds, 
took  the  assignment  to  himself,  and  then  let  the  house  to  Drue  for 
thirty-nine  and  three-quarter  years,  at  a  rent  of  which  thirty  pounds 
was  payable  to  himself.  Drury  covenanted  that  if  at  the  end  of 
four  years  Drue  paid  the  three  hundred  pounds,  he  would  convey 
the  residue  of  the  term  to  Drue.  Per  Hale,  C.  J.  "  This  is  not 
usury  within  the  statute ;  for  Drue  was  not  bound  to  pay  the*  three 
hundred  pounds  to  Drury."  "  It  is  no  more  in  effect  than  a  bargain 
for  an  annuity  of  thirty  pounds  yearly,  for  thirty-nine  and  three- 
quarter  years,  for  three  hundred  pounds  to  be  secured  in  this  man- 
ner, determinable  sooner  if  the  grantor  pleases ;  but  the  grantee 
hath  no  remedy  for  his  three  hundred  pounds."  "  And  so  the  ac- 
ceptance of  the  seven  pounds  ten  shillings  is  not  usury.  But  if 
Drury  had  taken  security  for  the  repayment  of  the  three  hundred 
pounds,  or  it  had  been  by  any  collateral  agreement  to  be  repaid, 
and  all  this  method  of  bargaining  a  contrivance  to  avoid  the  statute; 
this  had  been  usury." 

This  case  has  been  cited  to  prove  that,  without  an  express  stipu- 
lation for  the  repayment  of  the  money  advanced,  a  contract  cannot  be 
usurious,  whatever  profit  may  be  derived  from  it.  It  must  be  admit- 
ted that  although  Lord  Hale  does  not  say  so  in  terms,  the  case,  as 
reported,  countenances  this  construction.  But  the  accuracy  of  the 
report  must  be  questioned ;  and  it  is  believed  that  such  a  principle 
would  not  now  be  acknowledged  in  the  Courts  of  England. 

Chief  Justice  Hale  considers  the  transaction  simply  as  a  bargain 

*44S1  ^or  an  annu^y>  not  as  a  l°an  °f  m°ney.  Whether  *the  cir- 
J  cumstances  of  the  case  warranted  this  conclusion  or  not,  it 
is  the  conclusion  he  drew  from  them.  The  negotiation  between 
Drue  and  Drury,  by  which  the  latter  advanced  the  money,  became 
the  assignee  of  the  term,  and  then  leased  it  to  the  former,  accom- 
panied with  a  power  of  redemption,  are  totally  overlooked  by  the 
judges.  They  had  no  influence  on  the  case.  They  were  not  con- 
sidered as  affording  any  evidence,  that  the  transaction  was  in  reality 
a  loan  of  money.  The  principle  of  law  announced  by  the  judge  is 
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simply,  that  a  bargain  for  an  annuity  is  not  usury.  He  adds,  that 
if  the  repayment  of  the  three  hundred  pounds  had  been  secured, 
and  all  this  method  of  bargaining  a  contrivance  to  avoid  the  statute, 
this  had  been  usury." 

He  connects  the  bargaining,  being  a  contrivance  to  avoid  the 
statute,  with  a  security  for  the  repayment  of  the  sum  advanced,  as 
if  he  thought  this  security  indispensable  to  the  effect  of  the  bar- 
gaining, without  which  the  contract  could  not  be  usurious. 

It  is  obvious  that  if  this  inference  of  law  from  the  fact  be  admit- 
ted without  qualification,  it  will  entirely  defeat  the  statute.  If  an 
express  stipulation  for  the  repayment  of  the  sum  advanced  be  indis- 
pensable to  the  existence  of  usury,  he  must  be  a  bungler  indeed, 
who  frames  his  contract  on  such  terms  as  to  expose  himself  to  the 
penalties  of  the  law.  If  a  man  purchases  for  five  hundred  dollars 
an  annuity  for  two  hundred  dollars  per  annum,  redeemable  at  the 
will  of  the  grantor  in  ten  years,  without  any  express  stipulation  for 
the  repayment  of  the  five  hundred  dollars;  this,  according  to  Drury's 
case,  as  reported,  would  be  no  more  than  a  bargain  for  an  annuity ; 
and  yet  the  grantor  would  receive  excessive  usury,  and  the  grantee 
would  be  compelled,  by  the  very  terms  of  the  contract,  to  repay  the 
five  hundred  dollars  as  certainly  as  if  he  had  entered  into  a  specific 
covenant  for  repayment,  on  which  an  action  could  be  maintained. 
Lord  Hale  cannot  have  intended  this.  He  has  not  said  so  in  terms; 
and  we  must  believe  that  he  did  mean  to  require  more  than  that  the 
contract  should  not  be  such  as,  in  effect,  to  secure  the  principal  sum 
advanced  with  usurious  interest.  It  would  be  a  very  unusual  stipu- 
lation in  the  grant  of  an  annuity,  that  the  money  should  be  returned 
otherwise  than  by  the  annuity  itself. 

So  in  Finch's  case,  reported  in  Comyn  on  Usury,  43,  Canfield 
secured  to  Finch  more  than  the  legal  interest  on  the  money  r#449 
•advanced  by  a  rent  issuing  out  of  land,  and  the  Court  de-  L 
termined  that  it  was  not  usury,  though  Canfield  had  applied  for  a 
loan  of  money  which  Finch  refused,  offering  at  the  same  time  to  let 
him  have  the  sum  by  way  of  annuity  or  rent.  This  was  held  not  to 
be  usurious.  "  This/'  said  the  Court,  "  is  not  a  contract  commenced 
upon  a  corrupt  cause;  but  an  agreement  for  a  rent  which  it  is  lawful 
for  every  one  to  make."  But  it  was  said,  that  if  twelve  pounds  in  the 
hundred  had  been  offered  to  be  paid,  (the  legal  interest  was  then  ten 
.  per  cent,)  and  the  other  had  said  that  he  would  accept  it,  but  that  this 
would  be  in  danger  of  the  law,  and,  therefore,  he  did  not  like  to  con- 
tract upon  these  terms ;  but  that  if  the  other  party  would  assure  him 
an  annual  rent  for  his  money,  then  he  would  lend  it ;  and  .upon  this 
an  agreement  for  the  rent  had  been  made :  this  would  have  been 
within  the  statute."  The  same  principle  is  decided  in  Cro.  James, 
252.  These  cases  turn  on  the  evidence  which  shall  be  sufficient  to 
prove  a  loan  to  be  the  foundation  of  the  contract ;  but  do  not  with- 
draw the  case  from  the  statute,  if  a  loan  be  its  foundation.  They 
decide  that  a  mere  application  for  a  loan  does  not  convert  a  subse- 
quent annuity,  which  yields  a  profit  beyond  legal  interest,  into  a 
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usurious  contract ;  but  that  an  actual  contract  for  the  loan,  if  con- 
verted into  an  annuity  in  order  to  avoid  the  law,  is  within  the 
statute. 

In  these  cases  the  Court  decides  upon  the  fact,  and  determines 
that  a  variation  in  it,  the  importance  of  which  is  not  distinctly  per- 
ceived, would  bring  the  contract  within  the  law.  In  all  of  them, 
we  think  it  probable,  that  a  Court  of  the  present  day  would  leave 
it  to  the  jury  to  say,  whether  the  contract  was  a  fair  purchase  or  a 
loan,  and  would  direct  the  jury  to  find  for  the  plaintiff  or  defendant, 
as  their  opinion  on  that  fact  might  be. 

In  Fuller's  case,  4  Leon.  208,  and  in  Symonds  v.  Cockrell,  Noy, 
151,  and  Brownlow,  180,  a  distinction  is  taken  between  the  pur- 
chase of  an  anrfuity  without  any  communication  respecting  a  loan, 
and  a  purchase  where  the  negotiation  commences  with  an  applica- 
tion to  borrow  money,  though  no  contract  of  loan  followed  such 
application. 

In  a  case  between  Murray  and  Harding,  reported  in  Comyns  on 
Usury,  51,  Markham,  an  attorney,  at  the  request  of  Robert  Harding, 
rector  of  Grafton  Regis,  applied  to  Mrs.  Mary  Murray,  to  lay  out  one 
*450l  hun<*re<l  an(*  twenty  pounds  in  the  purchase  of  an  annuity 
J  *of  twenty  pounds  a  year  for  the  defendant's  life,  charged  on 
his  rectory  of  Grafton,  redeemable  by  him  at  the  end  of  the  first 
five  years  upon  the  payment  of  one  hundred  and  nine  pounds  ten 
shillings.  There  was  no  communication  with  her  about  a  loan,  but 
merely  about  the  purchase  of  such  redeemable  annuity ;  although 
Harding  had  mentioned  to  his  attorney  Markham,  a  wish  to  borrow 
one  hundred  pounds  or  upwards. 

This  case  was  brought  before  the  Court.  In  giving  his  opinion 
on  it,  Chief  Justice  De  Grey  said,  "Communication  concerning  a  loan 
has  sometimes  infected  the  case  and  turned  the  contract  into  usury, 
but  then  the  communication  must  be  mutual."  "  I  know  no  case 
where  even  a  meditated  loan  has  been  bona  fide  converted  in  a  pur- 
chase, and  afterwards  held  to  be  usurious.  To  be  sure  it  is  a  strong 
and  suspicious  circumstance ;  but  if  the  purchase  comes  out  to  be 
clearly  a  bona  fide  purchase,  it  will  notwithstanding  be  good." 

"  If  a  power  of  redemption  be  given,  though  only  to  one  side,  it 
is  a  strong  circumstance  to  show  it  a  loan,  as  in  Lawley  v.  Hooper. 
But  that  alone  will  not  be  conclusive." 

The  Chief  Justice  added,  "in  the  present  case  the  principal  is  pre- 
carious and  secured  only  by  the  life  of  a  clergyman,  and  his  continu- 
ing to  be  beneficed." 

In  Lawley  v.  Hooper,  2  Atk.  278,  Thomas  Lawley,  being  entitled 
to  an  annuity  of  two  hundred  pounds  a  year  for  life ;  sold  one  hun- 
dred and  fifty  pounds,  part  thereof  to  Rowland  Davenant,  for  one 
thousand  and  fifty  pounds,  with  power  to  repurchase,  on  giving  six 
months'  notice.  After  the  death  of  Davenant,  Lowry  brought  this 
bill  against  his  executors  for  an  account,  and  that  upon  payment  of 
what  should  be  due,  the  defendants  might  reassign  the  annuity  to 
the  plaintiff. 
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In  giving  bis  opinion,  the  chancellor  said,  "  there  has  been  a  long 
struggle  between  the  equity  of  this  Court,  and  persons  who  have 
made  it  their  endeavour  to  find  out  schemes  to  get  exorbitant  in- 
terest and  to  evade  the  statutes  of  usury.  The  Court  very  wisely 
hath  never  laid  down  any  general  rule  beyond  which  it  will  not  go." 

"  In  this  case  there  are  two  questions  to  be  considered.  1.  Whether 
this  assignment  is  to  be  considered  as  an  absolute  sale,  or  security 
for  a  loan. 

"As  to  the  first,  1  think,  though  there  \s  no  occasion  to   r*451 
•determine  it ;  there  is  a  strong  foundation  for  considering  it  *- 
a  loan  of  money;  and  I  really  believe  in  my  conscience,  that  ninety- 
nine  in  a  hundred  of  these  bargains  are  nothing  but  loans,  turned 
into  this  shape  to  avoid  the  statutes  of  usury." 

The  chancellor  then  proceeds'  to  state  the  circumstances  under 
which  the  contract  was  made,  and  the  character  of  the  contract  it- 
self; and  although  there  was  no  treaty  about  a  loan,  he  considers  it 
as  one.  After  enumerating  the  circumstances,  he  concludes  with 
saying,  "  therefore,  upon  all  the  circumstances,  I  think  it  was,  and  is 
to  be  taken  as  a  loan  of  money,  turned  into  this  shape  only  to  avoid 
the  statute  of  usury ;  but  I  do  not  think  I  am  under  any  absolute  ne- 
cessity to  determine  this  point ;  for  I  am  of  opinion  that  this  is  such 
an  agreement  as  this  Court  ought  not  to  suffer  to  stand,  taking  it  as 
an  absolute  sale."  The  relief  asked  by  the  plaintiff  in  his  bill,  was 
granted. 

In  the  noted  case  of  Chesterfield,  Executor  of  Spencer,  v.  Janssen, 
reported  in  1  Atk.  and  1  Wils.,  five  thousand  pounds  was  advanced 
by  Janssen,  on  the  bond  of  Mr.  Spencer  to  pay  twenty  thousand 
pounds,  should  he  survive  the  Duchess  of  Marlborough.  After  the 
death  of  Mr.  Spencer,  this  bond  was  contested  by  his  executor :  and 
one  of  the  points  made  was,  that  it  was  usurious.  The  cause  was 
argued  with  great  ability,  and  determined  not  to  be  within  the 
statutes,  because  the  principal  was  in  hazard.  In  giving  this  opi- 
nion, the  judges  define  usury  in  terms  applicable  to  the  present  case. 
"  To  make  this  contract  usurious,"  said  Mr.  Justice  Burnet,  "  it  must 
be  either  because  it  is  within  the  express  words,  or  an  evasion  or 
shift  to  keep  out  of  the  statutes."  "  Whatever  shift  is  used  for  the 
forbearance  or  giving  day  of  payment,  will  make  an  agreement  usu- 
rious, and  is  by  a  Court  and  jury  esteemed  a  cover  only.  Suppose 
a  man  purchase  an  annuity  at  ever  such  an  under  price,  if  the  bar- 
gain was  really  for  an  annuity,  it  is  not  usury.  If  on  the  foot  of  bor- 
rowing and  lending  money,  it  is  otherwise ;  for  if  the  Court  are  of 
opinion  the  annuity  is  not  the  real  contract,  but  a  method  of  paying 
more  money  for  the  reward  or  interest  than  the  law  allows,  it  is  a 
contrivance  that  shall  not  avoid  the  statute." 

The  lord  chancellor  said,  "  if  there  has  been  a  loan  of  money,  and 
an  insertion  of  a  contingency  which  gives  a  higher  rate  of  interest 
than  the  statutes  allow,  and  the  contingency  goes  to  *the  in-  r*452 
terest  only,  though  real  and  not  colourable,  and  notwith-  L 
standing  it  be  a  hazard,  yet  it  has  been  held  usurious.    Where  the 
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contingency  has  related  to  both  principal  and  interest,  and  a  higher 
interest  taken  than  allowed  by  the  statute,  the  Courts  have  then  in- 
quired whether  it  was  colourable  or  not." 

Wilson  reports  the  chancellor  to  have  said, "  Courts  regard  the 
substance,  and  not  the  mere  words  of  contracts.  Loans,  on  a  fair 
contingency  to  risk  the  whole  money,  are  not  within  the  statute ;  a 
man  may  purchase  an  annuity  as  low  as  possible ;  but  if  the  treaty 
be  about  borrowing  and  lending,  and  the  annuity  only  colourable, 
the  contract  may  be  usurious,  however  disguised." 

Richards  qui  tarn  v.  Brown,  Cowper,  770,  was  an  action  on  the 
statute  of  usury.  Richard  Heighway  applied  to  Brown  for  a  loan 
of  money,  to  which  Brown  assented,  and  advanced  part  of  the  mo- 
ney, promising  to  advance  the  residue,  being  four  hundred  pounds, 
in  a  fortnight.  After  some  delays,  Brown  said  he  could  not  raise  the 
money  himself,  but  would  try  to  get  it  of  a  friend  in  the  city,  who 
was  a  hard  man.  Heighway  said,  he  would  give  twenty  or  thirty 
guineas  rather  than  not  have  the  money.  Brown  said,  "that  his 
friend  never  lent  money  but  on  an  annuity  at  six  years'  purchase. 
However,"  he  added,  "if  you  will  take  the  money  on  those  terms, I 
will  engage  to  furnish  you  with  money  to  redeem  in  three  months1 
time."  Heighway  executed  a  bond  and  warrant  of  attorney  for 
conveying  the  annuity  to  one  Waters.  The  money  was  really 
advanced  by  Brown,  and  the  name  of  Waters  was  used  by  him. 
Heighway  deposed  that  Brown  first  proposed  the  annuity.  He  him- 
self would  not  have  granted  one.  Heighway  pressed  for  the  money 
to  redeem,  but  Brown  refused  it. 

Lord  Mansfield  told  the  jury,  that  if  they  were  satisfied,  "  that,  in 
the  true  contemplation  of  the  parties,  this  transaction  was  a  purchase 
by  the  one,  and  a  sale  by  tha  other,  of  a  real  annuity,  how  much  so- 
ever they  might  disapprove  of,  or  condemn  the  defendant's  conduct, 
they  must  find  a  verdict  for  him.  But,  on  the  contrary,  if  it  appeared 
to  them  to  have  been,  in  reality  and  truth,  the  intention  of  both  par- 
ties, the  one  to  borrow  and  the  other  to  lend,  and  that  the  form  of  an 
annuity  was  only  a  mode  forced  on  the  necessity  of  the  borrower  by 
the  lender,  under  colour  of  which  he  might  take  an  usurious  and 
*4531  exorbitant  *advantage,  then  they  might  find  for  the  plain- 
J  tiff,  notwithstanding  the  contingency  of  the  annuitant  dying 
within  three  months." 

The  jury  found  for  the  plaintiff. 

On  a  motion  for  a  new  trial,  Lord  Mansfield  said,  "the  question 
is,  what  was  the  substance  of  the  transaction,  and  the  true  intent  and 
meaning  of  the  parties ;  for  they  alone  are  to  govern,  and  not  the 
words  used.  The  substance  here,  was  plainly  a  borrowing  and  lend- 
ing. Heighway  had  no  idea  of  selling  an  annuity,  but  his  declared 
object  was  to  borrow  money."  "  It  is  true  there  was  a  contingency 
during  three  months.  It  was  that  which  occasioned  the  doubt, 
whether  a  contingency  for  three  months  is  sufficient  to  take  it  out 
of  the  statute." 

The  new  trial  was  granted. 
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In  the  case  of  Irnham  v.  Child,  1  Br.  Ch.  Rep.  93,  Lord  Thurlow 
is  reported  to  have  said,  (referring  to  the  previous  dicta,)  "  all  there- 
fore that  seems  to  be  meant  is  this,  that  the  annuity  shall  be  abso- 
lutely sold  without  any  stipulation  for  the  return  of  the  principal ; 
and  that  it  shall  not  be  intended  as  a  means  of  paying  interest  until 
such  principal  is  returned.  But  where  there  is  a  sale,  it  is  not  usu- 
rious to  make  it  redeemable." 

In  Drew  v.  Power,  1  Schoales  and  Lefroy,  182,  the  plaintiff  being 
much  embarrassed  in  his  circumstances,  communicated  to  the  de- 
fendant his  desire  to  raise  money  to  extricate  himself  from  his  debts. 
After  approving  his  purpose,  and  increasing  sufficiently  his  anxiety 
for  its  accomplishment,  the  defendant  informed  him,  that  two  of  his 
estates,  Poulagower  and  Enockavin,  would  shortly  be  out  of  lease ; 
and  that  if  he  would  make  the  defendant  a  Jease  of  them  for  three 
lives,  at  the  rent  of  two  hundred  pounds  per  annum,  he  would,  from 
friendship,  advance  him  money  sufficient  to  pay  all  his  debts.  The 
plaintiff  assented  to  this  proposition.  The  bill  then  proceeds  to 
charge  much  unfairness  and  oppression  on  the  part  of  the  defendant 
in  making  advances  towards  paying  the  debts  of  the  plaintiff,  and 
states,  that  he  claimed  a  balance  of  one  thousand  and  fifteen  pounds 
and  fifteen  shillings,  for  which  he  demanded  the  plaintiff's  bond. 
This  was  given.  The  defendant  then  required  a  lease  for  Poula- 
gower and  Knockavin,  which  was  executed  for  three  young  lives,  at 
the  rent  of  two  hundred  pounds  per  annum,  which  was  greatly  be- 
low their  value.  The  defendant  also  obtained  other  leases  r*454  . 
from  the  plaintiff.  The  bill  details  a  great  variety  of  other  L 
transactions  between  the  parties,  which  are  omitted  as  being  inap- 
plicable to  the  case  now  before  this  court.  The  bill  was  brought  for 
a  full  settlement  of  accounts ;  and  that  on  payment  of  the  balance 
fairly  due  to  the  defendant,  the  leases  he  had  obtained  from  the  plain- 
tiff might  be  set  aside. 

The  defendant,  in  his  answer,  denied  the  charges  of  oppressive 
and  iniquitous  conduct  set  up  in  the  bill,  and  insisted  that  the  lands 
called  Poulagower  and  Knockavin,  having  been  advertised  to  be  let, 
he  agreed  to  take  them  at  a  valuation,  and  insisted  that  he  paid  a 
fair  rent  for  them. 

The  cause  came  on  to  be  heard  before  the  master  of  the  rolls,  who 
directed  several  issues  to  try  whether  the  full  and  fair  value  of  the 
lands  were  reserved  on  the  leases  granted  by  the  plaintiff  to  the  de- 
fendant; and  whether  either,  and  which  of  them  were  executed,  in 
consideration  of  any  and  what  loan  of  money,  and  from  whom. 

The  case  was  carried  before  the  lord  chancellor,  who  disapproved 
the  issues,  and  gave  his  opinion  at  large  on  the  case.  After  com- 
menting on  the  testimony  respecting  the  leases,  he  says,  "  Hastings 
has  distinctly  proved,  that  the  loan  of  money  was  the  inducement  to 
this  lease ;  and  if  it  was,  it  vitiates  the  whole  transaction.  I  do  not 
mean  advancing  money  by  way  of  fine,  or  the  like ;  but  where  it  is 
a  distinct  loan  of  money  to  a  distressed  man,  for  which  security  is  to 
be  taken,  and  he  is  still  to  continue  a  debtor  for  it.  If  I  were  to  per- 
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mit  this  to  be  considered  as  a  transaction  which  ought  to  stand,  I 
shou1*}  permit  a  complete  evasion  of  the  statute  of  usury."  The 
chancellor  concluded  a  strong  view  of  the  testimony,  showing  a  loan 
of  money  to  be  the  consideration  on  which  the  leases  were  granted, 
with  saying,  "  there  is  no  reason  to  send  this  case  to  a  jury."  "  There 
is  sufficient  to  satisfy  the  conscience  of  the  Court  that  these  leases 
ought  not  to  stand." 

The  case  of  Marsh  v.  Martindale,  1  Bos.  and  Pul.  153,  was  a  judg- 
ment on  a  bond  for  five  thousand  pounds.  The  consideration  on 
which  the  bond  was  given,  was  a  bill  drawn  by  Robert  Wood  on 
Martindale,  Filet  and  Co.,  for  five  thousand  pounds,  payable  three 
years  after  date.  The  bill  was  accepted,  the  interest  discounted  by 
*4551  ^  Charles  Marsh,  and  the  residue  of  the  money  paid  to  *  Mar- 
J  tindale,  for  the  purpose  of  enabling  him  to  discharge  certain 
annuities  for  which  he  was  liable. 

On  a  motion  for  a  new  trial,  Lord  Alvanley,  chief  justice,  said, 
"  it  was  contended  that  the  transaction  was  to  all  intents  a  purchase 
of  an  annuity ;  and  this  certainly  was  the  strongest  ground  which 
the  plaintiff  could  take ;  for  it  has  been  determined  in  all  the  cases 
on  the  subject,  that  a  purchase  of  an  annuity,  however  exorbitant 
the  terms  may  be,  can  never  amount  to  usury.  But  if  the  transac- 
tion respecting  the  annuity  be  under  cover  for  the  advancement  of 
money  by  way  of  loan,  it  will  not  exempt  the  lender  from  the  penalty 
of  the  statute,  or  prevent  the  securities  from  being  void.  Then  is 
this  transaction  the  purchase  of  an  annuity  or  is  it  not  ?  After 
restating  the  transaction,  the  judge  asked,  "  what  is  this  but  forbear- 
ing for  three  years  to  take  the  sum  of  four  thousand  two  hundred 
and  fifty  pounds,  for  which  forbearance,  he  was  to  receive  interest 
on  five  thousand  pounds  ?" 

The  judge  referred  to  the  case  in  Noy,  151,  as  applicable  to  this. 
"There,"  he  said,  "a  question  having  arisen,  whether  a  deed 
securing  a  rent-charge  were  void  for  usury,  the  Court  agreed  that  if 
the  original  contract  were  to  have  a  rent-charge,  that  is  not  usury, 
but  a  good  bargain ;  but  if  the  party  had  come  to  borrow  the  money, 
and  then  such  a  bargain  had  ensued  by  security,  then  that  is 
usury." 

Doe,  on  the  demise  of  Grimes  et  al.,  assignee  of  Hammond,  (a 
bankrupt,)  v.  Gooch,  was  an  ejectment.  Hammond  had  taken 
ground  on  a  building  lease  at  the  rent  of  one  hundred  and  eight 
pounds  per  annum.  He  assigned  the  premises  to  Roberts  for  two 
thousand  three  hundred  pounds,  a  sum  considerably  above  their 
then  value,  and  at  the  same  time  took  a  lease  from  Roberts  at  the 
increased  rent  of  three  hnndred  and  ninety-five  pounds,  containing 
the  same  covenants  for  building  as  were  in  the  original  lease,  toge- 
ther with  a  stipulation  that  he  should  be  at  liberty,  on  giving  six 
months'  notice,  to  repurchase  the  premises  at  the  same  price  for 
which  he  had  sold  them  to  Roberts.  Hammond  completed  the 
houses ;  and,  having  become  a  bankrupt,  his  assignees  brought  this 
action  against  the  tenants  of  Roberts.  The  judge  left  it  to  the  jury 
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to  say  whether  the  transaction  between  Hammond  and  Roberts  was, 
substantially,  a  purchase  or  a  loan ;  and  told  them,  "  that  if  they 
thought  it  was  a  loan,  the  deeds  were  void,  the  transaction  being 
usurious."  The  jury  found  a  verdict  for  the  *plaintiff.  On  r«4cfl 
a  motion  for  a  new  trial,  counsel  contended  that  the  deeds  L 
imported  a  purchase.  That  the  principal  money  was  altogether 
gone,  unless  Hammond  chose  to  redeem ;  and,  though  it  may  be  his 
interest  so  to  do,  this  will  not  make  it  an  usurious  transaction.  If 
a  person  have  an  annuity  secured  on  a  freehold  estate,  it  may  be 
clearly  his  interest  to  redeem  it ;  but  such  a  power  will  not  make 
the  bargain  usurious.  Here  Bailey,  justice,  observed, "  in  that  case 
the  principal  is  in  hazard  from  the  uncertain  duration  of  life.  Here 
it  is  in  the  nature  of  an  annuity  for  years,  and  there  is  no  case  in 
which  an  annuity  for  years  has  been  held  not  to  be  usurious,  where, 
on  calculation,  it  appeared  that  more  than  the  principal,  together 
with  legal  interest,  is  to  be  received." 

The  new  trial  was  refused. 

In  the  case  of  Low  v.  Waller,  Doug.  735,  Lord  Mansfield  told  the 
jury, "  that  the  statute  of  usury  was  made  to  protect  men  who  act 
with  their  eyes  open ;  to  protect  them  against  themselves."  "  They 
were  to  consider  whether  the  transaction  was  not  in  truth  a  loan  of 
money,  and  the  sale  of  goods  a  mere  contrivance  and  evasion." 

The  jury  found  the  contract  to  be  usurious.  On  a  motion  for  a 
new  trial,  Lord  Mansfield  said,  "  the  only  question  in  all  cases  like 
the  present,  is,  what  is  the  real  substance  of  the  transaction,  not 
what  is  the  colour  and  form." 

Gibson  v.  Fristoe,  1  Call,  62,  was  an  action  of  debt  brought  by 
Gibson  against  Fristoe  et  al.,  in  the  District  Court  of  Dumfries. 
Issue  was  joined  on  the  plea  of  the  statute  of  usury.  Verdict  and 
judgment  for  the  defendant,  and  appeal  to  the  Court  of  Appeals. 

The  case  was  shortly  this :  John  Fristoe  being  indebted  to  John 
Gibson,  by  bond,  for  four  hundred  and  forty-five  pounds,  eleven 
shillings  and  two  pence  sterling,  on  the  17th  of  December,  1787, 
assigned  him  bonds  of  perfectly  solvent  obligors  for  seven  hundred 
and  eighty  pounds  currency,  at  the  agreed  value  of  three  hundred 
and  eighty-two  pounds,  eight  shillings  and  two  pence  sterling,  and 
gave  a  new  bond  with  two  sureties  for  a  balance  of  one  hundred 
and  six  pounds,  seventeen  shillings  and  two  pence  sterling,  payable 
in  March  following. 

Mr.  Washington,  for  the  appellant,  said,  "  in  all  these  cases  the 
first  inquiry  is,  if  there  be  a  loan.  I  admit  that  if  a  real  loan  is 
endeavoured  to  be  covered  under  any  disguise  whatever,  it  is  still 
usury."  He  contended  that  here  was  no  loan,  "  but  a  purchase  of 
property,  for  bonds  are  property. 

♦In  giving  his  opinion,  Mr.  Pendleton,  the  President  of  the  r»457 
Court  of  Appeals,  said,  "  an  agreement  by  which  a  man  ^ 
secures  to  himself,  directly  or  indirectly,  a  higher  premium  than  six 
per  cent,  for  the  loan  of  money,  or  the  forbearance  of  a  debt,  is 
usury.  If  the  principal  or  any  considerable  part  be  put  in  risk,  it 
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is  not  usury ;  because  the  excess  in  the  premium  is  the  consideration 
of  that  risk."  "  But  if  the  bargain  proceeds  from,  and  is  connected 
with  a  treaty  for  the  loan  or  forbearance  of  money,  it  is  usury ;  be- 
cause the  vendor  is  supposed  to  have  submitted  to  a  disadvantageous 
price  under  the  influence  of  that  necessity  which  the  statute  meant 
to  protect  him  against." 

The  judgment  of  the  Circuit  Court  was  affirmed. 

Clarkson's  Administrator  v.  Garland,  and  another  reported  in 
1  Leigh,  was  a  bill  in  chancery,  brought  by  the  plaintiff  to  be  re- 
lieved against  several  contracts,  bonds,  and  deeds  of  trust,  alleged 
to  be  usurious.  The  bill  states  numerous  usurious  and  oppressive 
transactions,  which  are  generally  and  particularly  denied  in  the 
answers.  Testimony  was  taken,  and  the  case,  so  far  as  it  is  appli- 
cable in  principle  to  that  under  consideration,  is  thus  stated: 

Clarkson,  wanting  to  raise  two  thousand  two  hundred  and  thirty- 
five  dollars,  applied  to  Jacobs,  and  offered  him  as  many  slaves  as 
would  command  that  sum.  Jacobs  advanced  him,  on  the  23d  of 
March,  1815,  two  thousand  three  hundred  and  thirty-five  dollars, 
and  took  an  absolute  bill  of  sale  for  sixteen  slaves.  It  was  at  the 
same  time  agreed  that  the  slaves  should  remain  in  Clarkson's  posses- 
sion on  hire  for  one  year,  and  if,  at  the  end  of  the  year,  Clarkson 
shall  pay  Jacobs  two  thousand  nine  hundred  and  thirty-five  dollars, 
Jacobs  shall,  in  consideration  thereof,  resell  the  slaves  to  him.  The 
plaintiff  charged  that  his  application  to  Jacobs  was  to  borrow  money, 
and  that  the  substance  of  the  transaction  was  a  loan,  reserving  a 
higher  interest  than  is  allowed  by  law. 

On  the  22d  of  May,  Clarkson  again  applied  to  Jacobs,  and  ob- 
tained from  him  the  further  sum  of  two  thousand  six  hundred  and 
sixty-six  dollars  and  twenty-six  cents.  For  this  sum  he  also  gave 
Jacobs  a  bill  of  sale  for  fourteen  slaves,  redeemable  by  the  payment 
of  three  thousand  three  hundred  and  ninety-four  dollars,  on  or  before 
the  23d  of  March,  1816. 

The  plaintiff  avers  that  this  also  was  a  loan,  and  that  the  pre- 
tended sale  of  slaves  was  a  device  to  cover  the  taking  of  usurious 
interest 

*458l       *Jac°bs,  in  his  answer,  avers  that  both  contracts  were  in 
J  truth  what  they  purported  to  be,  bona  fide  agreements  to 
purchase  and  resell  the  slaves  therein  mentioned. 

The  slaves  not  being  redeemed,  Garland,  with  full  knowledge  of 
the  usury,  as  the  bill  charges,  became  jointly  interested  with  Jacobs 
in  both  contracts.  In  August,  1816,  they  procured  Clarkson's  bond 
for  seven  thousand  dollars,  being  the  aggregate  of  both  debts,  with 
farther  usury  for  forbearance. 

The  Court  declared  both  contracts  to  be  usurious. 

Douglass  v.  M'Chesney,  2  Randolph,  109,  was  a  bill,  to  be  relieved 
from  two  bonds  and  a  deed  of  trust,  given  by  the  plaintiff  to  the 
defendant.  The  bill  states  that  Douglass  applied  to  M'Chesney  to 
borrow  five  hundred  dollars;  M'Chesney  replied  that  it  was  his 
practice,  whenever  he  lent  money,  to  sell  a  horse,  which  Douglass 
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professed  his  willingness  to  purchase.  Some  time  afterwards  the 
complainant  went  by  appointment  to  the  house  of  M'Chesney,  who 
showed  him  a  horse  for  which  he  asked  four  hundred  dollars.  The 
plaintiff  avers  that  the  horse  was  not  worth  more  than  eighty  or 
one  hundred  dollars,  but,  urged  by  his  necessities,  and  knowing  that 
he  could  not  get  the  five  hundred  dollars  firoih  M'Chesney,  without 
giving  his  price  for  the  horse,  he  assented  to  the  proposal,  and  exe- 
cuted two  bonds  for  the  money,  which  were  secured  by  a  deed  of 
trust.  When  the  bonds  became  due,  M'Chesney  advertised  the 
property  for  sale ;  and  this  bill  was  brought  to  enjoin  farther  pro- 
ceedings, and  to  be  relieved. 

The  testimony  proved  that  the  horse  was  not  worth  more  than 
one  hundred  dollars,  and  that  it  was  reported  to  be  M'Chesney's 
practice,  when  he  lent  money,  to  sell  a  horse  at  an  exorbitant  price 
to  cover  an  usurious  gain. 

The  chancellor  dissolved  the  injunction,  and  the  plaintiff  appealed. 

The  Court  of  Appeals  was  of  opinion  that  a  tacit  understanding 
between  the  parties,  founded  on  a  known  practice  of  the  appellee 
to  lend  money  at  legal  interest,  if  the  borrower  purchased  of  him  a 
horse  at  an  unreasonable  price,  would  be  a  shift  to  evade  the  statute 
of  usury. 

The  decree  was  reversed ;  but  the  Court  being  of  opinion  that 
the  questions  of  fact  would  be  decided  more  understanding^  by  a 
jury  on  viva  voce  testimony,  remanded  the  cause  *to  the  r»4co 
Court  of  Chancery,  with  directions  to  have  issues  tried  to  L  ' 
ascertain  the  value  of  the  horse,  whether  Douglass  was  induced  to 
purchase  him  at  the  price  of  four  hundred  dollars  by  the  expectation 
of  a  loan; 

The  covenants  in  the  deed  of  the  11th  of  June,  1814,  granting  the 
annuity,  have  been  stated.  They  secure  the  payment  of  ten  per 
cent,  forever  on  the  sum  advanced.  There  is  no  hazard  whatever 
in  the  contract.  Moore  must,  in  something  more  than  twenty  years, 
receive  the  money  which  he  advanced  to  Scholfield,  with  the  legal 
interest  on  it,  unless  the  principal  sum  should  be  returned  after  five 
years ;  in  which  event,  he  would  receive  the  principal  with  ten  per 
cent,  interest  till  repaid.  The  deed  is  equivalent  to  a  bond  for  five 
thousand  dollars,  amply  secured  by  a  mortgage  on  real  property, 
with  interest  thereon  at  ten  per  centum  per  annum,  with  liberty  to 
repay  the  principal  in  five  years.  If  the  real  contract  was  for  a  loan 
of  money,  without  any  view  to  a  purchase,  it  is  plainly  within  the 
statute  of  usury;  and  this  fact  was  very  properly  left  to  the  jury. 
There  is  no  error  in  this  instruction. 

The  counsel  for  the  defendant  then  prayed  the  Court  to  instruct 
the  jury,  that  if  they  shall  believe  from  the  evidence  aforesaid,  that 
the  land  out  of  which  the  said  rent-charge  mentioned  in  said  deed 
from  Scholfield  to  Moore  was  to  issue,  was  in  itself,  and  independ- 
ently of  the  buildings  upon  the  same,  wholly  inadequate  and  insuf- 
ficient security  for  said  rent;  that  then  the  jury  cannot  legally  infer, 
from  the  clause  in  said  deed,  containing  a  covenant  on  the  part  of 
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said  Scholfield  to  keep  the  said  houses  insured,  any  thing  affecting 
said  contract  with  usury  or  illegality;  which  instruction  the  Court 
refused :  whereupon  the  defendant  prayed  the  Court  to  instruct  the 
jury  as  follows,  to  wit,  that  if  the  jury  shall  believe,  from  the  evi- 
dence, that  the  fair  and  customary  price  of  annuities  and  rent-charges, 
at  the  date  of  the  said  deed  from  Scholfield,  was  in  the  market  of 
Alexandria  ten  years9  purchase,  and  so  continued  for  a  period  of 
years,  then,  from  the  circumstances  of  the  rent  being  ten  per  centum 
on  the  amount  advanced,  the  jury  cannot  legally  infer  from  such 
circumstance,  any  thing  usurious  or  illegal  in  the  contract. 

But  the  Court  refused  to  grant  the  said  instructions,  or  either 

of  them,  as  prayed  by  the  counsel  for  the  defendant ;  whereupon, 

*4601   *t'le  s       counsel  excepted  to  the  said  opinion  of  the  Court, 

-I   and  its  refusal  to  give  either  of  the  said  instructions  as  prayed. 

It  is  obvious  that  the  instructions  given  by  the  Court,  at  the  prayer 
of  the  plaintiff's  counsel,  cover  the  whole  matter  contained  in  this 
prayer  of  the  defendant.  It  is,  in  truth,  an  effort  to  separate  the 
circumstances  of  the  case  from  each  other,  and  to  induce  the  Court, 
after  directing  the  jury  that  they  ought  to  be  considered  together,  to 
instruct  them  that,  separately,  no  one  of  them  amounted  itself  to 
usury.  The  Court  ought  not  to  have  given  this  instruction.  It  was 
proper  to  submit  the  case,  with  all  its  circumstances,  to  the  consider- 
ation of  the  jury;  and  to  leave  the  question  whether  the  contract 
was,  in  truth,  a  loan,  or  the  bona  fide  purchase  of  an  annuity,  to 
them. 

There  is  no  error  in  the  opinion  of  the  Court  refusing  the  second 
and  fourth  instructions  prayed  by  the  defendant  and  avowant  in  the 
Court  below,  nor  in  giving  the  instructions  prayed  by  the  plaintiff  in 
replevin ;  but  this  Court  is  of  opinion,  that  the  Circuit  Court  erred 
in  deciding  that  Jonathan  Scholfield  was  a  competent  witness  for 
the  plaintiff  in  that  Court.  This  Court  doth,  therefore,  determine, 
that  the  judgment  of  the  Circuit  Court  be  reversed  and  annulled, 
and  that  the  cause  be  remanded  to  that  Court  with  directions  to  set 
aside  the  verdict,  and  award  a  venire  facias  de  novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel ;  on  consideration  whereof,  it  is  ordered  and  adjudged 
by  this  Court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reverse^  and  annulled ;  and  that 
this  cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  to  set  aside  the  verdict,  and  award  a  venire 
facias  de  novo. 
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•Robert  Fenwick,  Plaintiff  in  error,  v.  Eliza  Chapman  and 
Robert  Chapman,  bt  Kitty  Chapman,  their  mother  and 
next  friend,  defendants  in  error. 

By  the  statute  of  Maryland  of  1796,  ch.  67,  a.  13,  manumissions  of  slaves,  by  will  and  tes- 
tament, may  be  made  to  take  effect  at  the  death  of  the  testator.  The  testator  may  devise 
or  charge  bis  real  estate  with  the  payment  of  debts,  to  make  the  manumission  effective, 
and  not  in  prejudice  of  creditors. 

The  right  to  freedom  may  be  tried  at  law,  in  a  suit  against  the  executors,  at  the  instance 
of  the  manumitted  slaves;  and  the  executor  may,  in  such  suit,  admit  the  existence  of  a 
sufficiency  of  real  assets  or  real  estate  to  pay  the  debts  of  bis  testator. 

A  judgment  at  law  in  favour  of  manumitted  slaves,  in  a  suit  against  an  executor,  obtained 
on  the  admission  by  the  executor  of  a  sufficiency  of  assets,  may  be  set  aside  in  equity, 
if  such  admission  was  made  without  foundation  in  fact,  or  in  fraud  or  mistake.  In  such 
a  proceeding  in  equity,  to  which  the  executor,  the  manumitted  slaves,  and  all  persons 
interested  have  been  made  parties,  there  may  be  an  entire  review  of  the  administration 
of  the  estate,  of  the  conduct  of  the  executor,  and  that  of  the  creditors,  in  regard  to  the 
estate,  and  in  respect  to  the  vigilance  of  the  executor  in  paying,  and  of  the  creditors  in 
the  pursuit  of  their  debts. 

The  words  in  a  will,  "after  my  debts  and  funeral  charges  are  paid,  I  devise  and  bequeath  as 
follows,"  amount  to  a  charge  upon  the  real  estate  for  the  payment  of  debts. 

When  a  testator  manumits  his  slaves  by  will  and  testament,  and  it  clearly  appears  to  have 
been  bis  intention  that  the  manumission  shall  take  place  at  all  events,  the  manifest  inten- 
tion, without  express  words,  to  charge  the  real  estate,  will  charge  the  real  estate  for  the 
payment  of  debts,  if  there  be  not  personal  assets  enough  without  the  manumitted  slaves, 
to  pay  the  debts  of  the  testator. 

In  such  a  case,  the  creditors  of  the  testator  must  look  to  the  real  estate  for  the  payment 
of  debts  which  remain  unpaid,  after  the  personal  estate,  exclusive  of  the  manumitted 
•laves,  has  been  exhausted;  and  they  may  pursue  their  claims  in  equity,  or  according  to 
the  statutes  of  Maryland  subjecting  real  estate  to  the  payment  of  debts. 

When  an  executor  permits  manumitted  slaves  to  go  at  large  and  free,  under  a  manumission 
to  take  effect  at  the  death  of  the  testator,  he  cannot  recall  such  assent  Nor  can  it  be 
revoked  under  an  order  of  the  Orphans'  Court  of  Maryland,  for  the  sale  of  all  the  personal 
estate  of  the  testator;  that  Court  not  having  jurisdiction  of  the  question  of  manumission. 

It  being  admitted  that  a  testator  left  real  estate  to  an  amount  in  value  more  than  sufficient 
to  pay  his  debts,  without  the  sale  of  slaves  manumitted  by  his  will,  those  persons  are  free, 
notwithstanding  a  deficiency  of  personal  assets, 

*IN  error  to  the  Circuit  Court  of  the  United  States,  for  the  r*462 
county  of  Washington,  in  the  District  of  Columbia.  *- 

The  defendants  in  error  instituted  a  suit  in  the  Circuit  Court  to 
recover  their  freedom,  alleging  that  they  were  entitled  to  it  under 
the  last  will  and  testament  of  their  late  mistress,  Frances  Edelin, 
deceased,  in  the  state  of  Maryland.  The  plaintiff  in  error  claimed 
the  petitioners  as  his  slaves,  having  purchased  them  of  the  sole 
acting  executor  of  the  deceased,  at  a  sale  made  by  the  order  and 
authority  of  the  Orphans'  Court  of  Prince  George's  county,  in  Mary- 
land; and,  by  the  consent  of  all  parties  to  the  suit,  the  executor  was 
admitted  to  defend  the  same  in  the  Court  below.  It  was  proved  in 
the  Circuit  Court,  that  the  slaves  were  sold  by  the  executor,  with  all 
the  other  personal  estate  of  the  deceased,  by  authority  of  the  afore- 
said Orphans'  Court,  as  assets  in  the  hands  of  the  executor,  to  pay 
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the  debts  of  the  deceased ;  there  not  being  assets  enough  to  pay  the 
same  without  the  sale  of  said  slaves,  and  without  recourse  to  the 
real  estate.  It  was  contended  that  the  sale  was  a  good  one,  and  that 
the  slaves  were  not  entitled  to  their  freedom.  The  following  facts 
in  the  case  were  agreed,  and  submitted  to  the  Court,  with  the  other 
evidence  in  the  case,  and  making  a  part  of  the  record  now  before  this 
Court. 
It  is  agreed  in  this  case*— 

1.  That  the  petitioners  are  the  same  named  in  the  will  of  Frances 
Edelin,  deceased,  to  whom  she  gave  their  freedom  after  her  death, 
as  appears  by  the  said  will,  a  copy  whereof  is  hereto  annexed. 

2.  That  Edelin,  the  defendant,  was  the  executor  of  the  last  will 
and  testament  of  said  deceased,  and,  as  such,  sold,  in  the  year  1833, 
said  petitioners  to  the  other  defendant,  Fenwick. 

3.  That  the  sale  of  the  petitioners  was  made  in  Prince  George's 
county  aforesaid,  where  the  deceased  lived  at  the  time  of  her  death, 
and  where  the  petitioners  were;  and  that,  from  the  time  of  deceased's 
death  to  the  time  of  their  sale,  they  were  permitted  by  the  executor 
to  go  at  large  as  free,  and  that  after  the  purchase  made  by  Fenwick 
he  brought  them  to  the  District  of  Columbia,  where  the  present  suit 
was  instituted,  and  that  after  the  institution  of  the  said  suit,  Fenwick 
transferred  his  claim  to  the  petitioners  to  the  defendant,  Edelin,  who 
repaid  him  his  money,  and  appears  to  defend  the  suit. 

*4631  4*  *That  ^e  deceased  left  real  estate  to  an  amount  in  valne 
J  more  than  sufficient  to  pay  her  debts  without  the  sale  of  the 
negroes  emancipated  by  the  will,  as  will  appear  by  her  will  referred 
to,  and  made  a  part  of  this  agreement ;  but  not  personal  estate 
sufficient. 

5.  That  the  original  copy  of  all  the  proceedings  had  in  the  Or- 
phan's Court  of  Prince  George's  county,  relative  to  the  settlement 
of  the  deceased's  estate,  by  her  executors  or  administrators,  may  be 
filed  as  part  of  this  case. 

The  will  of  Frances  Edelin,  the  proceedings  in  the  Orphan's 
Court  of  Prince  George's  county,  and  all  the  material  facts  in  the 
case,  are  fully  stated  in  the  opinion  of  this  Court,  delivered  by  Mr. 
Justice  Wayne.  Upon  a  hearing  in  the  Circuit  Court,  judgment 
was  given  in  favour  of  the  petitioners  in  that  Court,  now  defendants 
in  error,  and  from  that  judgment  a  writ  of  error  was  sued  out  to 
this  Court. 

-The  case  was  argued  by  Mr.  Brent,  for  the  plaintiff  in  error ; 
and  by  Mr.  Key,  for  the  defendants. 

Mr.  Brent  stated,  that  the  only  questions  for  the  Court  to  decide, 
are,  whether  the  defendants  in  error  are  entitled  to  their  freedom  or 
not,  under  the  circumstances  of  the  case ;  and  whether  the  plaintiff 
in  error  (the  executor)  has,  or  had  not,  the  right  to  sell  them,  as 
assets,  to  pay  the  debts  of  the  testator.  After  reading  the  petition, 
the  answer,  and  the  agreement  as  to  the  facts  in  the  case,  and  the 
will  of  Frances  Edelin,  he  referred  to  the  proceedings  in  the  Or- 
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phan's  Court  of  Prince  George's  county ;  which  showed  that  the 
personal  estate  of  the  testator  was  insufficient  to  pay  the  debts  of 
the  deceased;  and  that  under  these  circumstances,  the  Orphan's 
Court  ordered  the  sale  of  the  negroes,  and  they  were  sold. 

Prior  to  the  year  1796,  there  could  not  be,  under  the  laws  of 
Maryland,  a  manumission  of  slaves  by  will.  This  act  was,  in  1796, 
repealed,  under  certain  limitations ;  and  among  them,  that  no  such 
manumission  is  available  if  done  in  prejudice  to  creditors. 

The  first  ground  for  the  reversal  of  the  judgment  of  the  Circuit 
Court,  is,  that  this  manumission  was  in  prejudice  of  creditors.    The 
fact  of  the  insufficiency  of  the  personal  estate,  *exclusive  of  r*4fi4 
those  negroes,  is  established  by  the  proceedings  of  the  Or-  *■ 
phan's  Court,  and  the  accounts  of  the  executor. 

Creditors  are  not  bound  to  resort  to  the  real  estate  for  the  satis- 
faction of  their  claims,  when  personal  estate  can  be  found.     Cited : 

1  P.  Wms.  294,  note ;  2  P.  Wms.  664;  1  Rob.  on  Wills,  67;  Kelty's 
Laws  of  Maryland,  act  of  1798,  ch.  101,  subdiv.  7  chap:  This  act 
declares  what  shall  be  assets  for  the  payment  of  debts ;  among  which 
are  negroes. 

In  a  case  in  1  Harris  and  Gill's  Reports,  the  testator  charges  his 
land  with  the  payment  of  debts,  rather  than  that  his  negroes  shall 
be  sold,  and  deprived  of  their  freedom,  which  is  given  to  them.  In 
this  case,  the  question  as  to  the  construction  of  the  act  of  1796, 
was  waived. 

Mr.  Key,  contra. 

The  testator  died  in  1825,  and,  by  her  will,  she  charges  her  whole 
estate  with  the  payment  of  her  debts,  both  real  and  personal,  and 
gave  freedom  to  the  defendants  in  error.  The  executor  assented  to 
the  bequest  of  freedom ;  they  were  at  liberty  for  eight  years;  when, 
under  an  order  of  the  Orphan's  Court,  to  which  they  were  not  par- 
ties, and  of  the  proceedings  of  which  Court  they  had  no  notice  or 
knowledge,  they  were  taken  and  sold.  Over  such  a  case,  that  Court 
had  no  authority  or  jurisdiction.    The  Court  could  not  manumit. 

It  will  be  found,  on  an  examination  of  the  proceedings  of  the 
Orphan's  Court,  that,  in  July,  1833,  the  balance  due  the  executor 
was  five  hundred  and  ninety-one  dollars,  and  the  Court  did  not 
specifically  order  the  negroes  sold.  The  order  was  general,  to  sell 
all  the  personal  estate,  and  not  to  sell  any  particular  part  of  it.  This 
is  shown  by  the  acts  agreed. 

By  the  24th  chapter  of  the  law  of  Maryland  of  1729,  negroes  are 
not  to  be  sold  as  long  as  there  are  other  goods.  In  this  case,  the 
only  debts  are  to  the  executor  himself  for  over-payments  by  him  in 
his  administration  of  the  estate ;  and  he  is  the  residuary  legatee. 

All  the  legatees,  on  a  deficiency  of  other  assets,  must  contribute. 

2  Vera.  708;  2  Mad.  Ch.  109.  107;  2  Ves.  Jun.  415.  420. 
Where  it  may  be  collected  from  a  will,  that  any  particular  legacy 

should  be  paid,  and  exempted  from  contribution,  in  the  *event  r *4fi  - 
of  a  deficiency  to  pay  debts,  it  shall  be  done.    In  the  case   L 
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of  a  bequest  of  freedom,  there  must,  from  its  very  nature,  be  such 
an  intention.  How  could  the  negroes  be  made  to  contribute  ?  The 
whole  of  the  bequest  is  defeated,  and  its  purpose  destroyed,  if  the 
executor  has  a  lien  on  the  freedom  of  the  negroes  for  contribution. 
Freedom  cannot  be  parted,  it  cannot  be  enjoyed,  nor  does  it  exist 
unless  it  is  entire.  Any  restraint  upon  it,  which  puts  in  the  power 
of  another  a  right  to  sell  a  part  of  it,  destroys  it  altogether. 

No  inference  can  be  drawn  from  the  bequest  of  freedom,  but  that 
it  was  entire  and  unencumbered.  It  was  fully,  completely,  and 
irrevocably  bestowed ;  when  it  was  given  at  all. 

Nor  does  the  law  warrant  the  claim  which  is  made  by  the  counsel 
for  the  plaintiff  in  error ;  that  because  there  is  a  deficiency  of  per- 
sonal estate,  when  the  real  estate  is  also  charged  with  the  debts  of 
the  testator,  personal  estate,  specially  bequeathed,  shall  be  taken 
from  a  legatee  and  sold,  leaving  the  real  estate  free  and  unmolested. 

It  is  also  contended,  that  the  executor,  having  consented  to  the 
freedom  of  the  defendants  in  error,  cannot  afterwards  withdraw  this 
consent,  and  subject  them  to  slavery.  Once  free,  always  free.  By 
no  law  or  proceeding,  existing  or  authorized  in  any  state  of  the 
United  States,  can  they  again  be  made  slaves. 

Where  a  legacy  has  been  assented  to,  or  paid  by  an  executor,  it 
cannot  be  recovered  back.  This  principle  applies  to  the  case  before 
the  Court,  as  the  freedom  of  the  defendants  was  assented  to  by  the 
executor.  Cited,  in  support  of  the  discharge  of  the  legacy  from 
reclamation:  1  Vern.  94;  2  Ventr.  353;  2  Chan.  Cases,  145; 
1  Chitty's  Dig.  630. 

Mr.  Brent,  in  reply,  insisted,  that  real  estate  can  be  resorted  to  in 
no  other  case,  but  where  there  is  a  deficiency  of  personal  estate ; 
and  even  in  such  a  case,  by  the  law  of  Maryland,  an  application  to 
make  the  real  estate  liable  must  be  made  to  the  Chancellor. 

The  testatrix  does  not  charge  her  whole  estate  with  her  debts. 
This  is  not  the  true  interpretation  of  the  will.  When  debts  are 
*4661  charged  by  a  testator  on  an  estate,  that  portion  of  it  which, 
-I  'according  to  law,  is  first  held  liable  to  debts,  is  understood 
to  be  so  charged  in  the  first  place.  This  is  a  just  and  legal  execu- 
tion of  the  will.  In  Roberts  on  Wills,  175,  it  is  laid  down,  that  real 
estate  will  not  be  ordered  for  sale  to  save  a  charity.  Cited  also, 
1  P.  Wms.  294. 

It  is  denied  that  the  executor  could  give  the  negroes  their  free- 
dom, to  the  prejudice  of  creditors.  Their  rights  could  not  be  affected 
by  any  act  of  the  executor.  Nor  did  he  give  them  their  freedom* 
he  barely  allowed  them  to  go  at  large. 

Mr.  Justice  Watne  delivered  the  opinion  of  the  Court 
The  object  of  this  writ  of  error  is  to  reverse  a  judgment  of  the 
Circuit  Court  of  the  District  of  Columbia,  for  alleged  error  in  having 
adjudged  the  defendants  in  error  (coloured  persons)  to  be  free  and 
discharged  of  and  from  the  service  of  the  plaintiff  in  error. 
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The  judgment  of  the  Court  was  rendered  upon  a  statement  of 
facts  entered  into  at  the  trial  term  of  the  cause,  signed  by  the  counsel 
of  the  parties. 

It  is  necessary,  however,  to  set  out  the  facts  in  the  case  more  in 
detail,  as  they  appear  by  the  record  of  the  proceedings  in  the  cause. 

Eliza  Chapman  and  Robert  Chapman,  infants  and  coloured  per- 
sons, by  their  mother  and  next  friend,  claiming  to  be  free  by  the 
laws  of  the  land,  allege  that  they  are  illegally  detained  and  confined 
in  custody,  by  one  Robert  Fen  wick,  who  sets  up  some  pretended 
claim  or  title  to  them,  as  his  slaves  for  life.  They  pray  that  a 
subpoena  may  issue  to  the  marshal  of  the  District  of  Columbia,  com- 
manding him  to  summon  the  said  Robert  Fen  wick  to  be  and  appear 
before  the  judges  of  the  Circuit  Court  of  the  District  of  Columbia 
for  the  county  of  Washington,  to  answer  the  allegation  of  the  peti- 
tioners in  the  premises.  The  subpoena  was  issued ;  and  on  the  day 
of  the  return  of  it,  the  defendant  appeared  by  his  attorney,  and  in 
his  plea  denied  that  the  petitioners  were  entitled  to  their  freedom, 
as  alleged ;  and  put  himself  upon  the  country. 

Before  the  trial  of  the  issue,  by  consent  of  all  parties,  one  Richard 
J.  Edelin  was  admitted  as  a  party  defendant :  he  being  the  executor 
of  the  last  will  and  testament  of  Frances  Edelin,  deceased,  late  of 
Prince  George's  county,  Maryland ;  and  having,  *as  such,  r*467 
sold  the  petitioners  to  the  defendant  Robert  Fenwick,  as  the  *- 
executor  contends,  in  virtue  of  an  order  of  the  Orphan's  Court  of 
Prince  George's  county,  to  sell  all  the  personal  estate  of  Frances 
Edelin.  This  order  was  made  upon  the  petition  of  the  executor, 
dated  16th  July,  1833;  in  which  he  states  that  Frances  Edelin,  by 
her  will,  had  directed  that  certain  negroes  should  be  free  at  her 
death ;  and  that  he  had  discovered  there  were  not  assets  enough, 
independent  of  those  negroes,  to  discharge  the  debts  of  the  testatrix. 

The  executor  had  included  the  negroes  manumitted  by  the  will 
in  an  inventory  and  appraisement  of  the  personal  estate  of  the  tes- 
tatrix, returned  by  him  to  the  Orphan's  Court,  on  the  17th  of  Jan- 
uary, 1826.  The  will  is  dated  the  2d  day  of  November,  1825. 
The  testatrix  died  before  the  8th  day  of  December  of  the  same 
year;  and  immediately  after  her  death,  the  defendant,  Richard  J. 
Edelin,  took  upon  himself  the  burthen  and  execution  of  her  will. 

The  testatrix  begins  her  will  in  the  following  words :  "  In  the 
name  of  God,  amen.  I,  Frances  Edelin,  of  Prince  George's  county, 
in  the  state  of  Maryland,  being  of  sound  and  disposing  mind, 
memory  and  understanding,  do  make  and  publish  this,  my  last  will 
and  testament,  in  manner  and  form  following.  First,  and  princi- 
pally, I  commit  my  soul  to  the  mercies  of  my  dear  Redeemer  and 
Lord  Jesus  Christ,  and  my  body  to  the  earth,  to  be  decently  buried; 
and  after  my  debts  and  funeral  charges  are  paid,  I  devise  and  be- 
queath as  follows."  Then  follow  sundry  devises  and  specific  lega- 
cies ;  and  so  much  of  the  will  relating  to  the  freedom  of  the  defend- 
ants in  error,  and  to  the  other  persons  manumitted  by  the  will,  is  in 
these  words :  "  Item,  I  give  and  bequeath  to  my  nephew  Richard 

Vol.  IX.— 2  G  349 


467  SUPREME  COURT. 

[Fenwick  t>.  Chapman.] 

James  Edelin,  the  small  house  and  lot  now  occupied  by  Robert 
Frazer,  which  I  give  to  him,  his  heirs  and  assigns  forever,  with  this 
proviso,  that  the  negroes  which  are  hereinafter  mentioned  to  be  free 
to  live  in  the  back  room  of  said  house."  "  Item,  negro  woman 
Letty,  her  daughter  Kitty,  a  mulatto,  with  her  three  children,  to  wit, 
Eliza,  Robert,  and  Kitty  Jane,  with  their  future  increase,  and  an 
old  woman  named  Lucy,  I  do  hereby  declare  them  free  at  and  after 
my  death,  and  they  shall  have  the  right  to  live  in  and  occupy  the 
back  room  in  the  house  and  lot  I  give  and  bequeath  to  my  nephew, 
*4681  ^ckar<*  James  *Edelin.  To  the  two  old  negro  women,  I 
J  give  them,  and  bequeath  ten  dollars  a  year  to  each  of  them 
as  long  as  they  live ;  and  ten  dollars  a  year,  during  two  years  after 
my  death,  exclusive  of  the  year  in  which  I  die,  to  mulatto  Kitty. 
Item,  my  three  nephews,  John  Aloysius,  Richard  James,  and  Walter 
Alexander  Edelin,  for  and  in  consideration  of  the  bequests  I  have 
made  them,  shall  pay  every  year  to  negro  woman  Lucy,  and  to 
negro  woman  Letty,  ten  dollars  for  every  year  the  said  negro 
women  may  live,  as  mentioned  in  the  aforegoing  item ;  and  my 
nephew,  John  B.  Edelin,  for  and  in  consideration  of  the  bequests  I 
have  left  him,  shall  pay,  during  the  two  years  above  mentioned,  to 
mulatto  Kitty,  ten  dollars  for  each  year." 

The  law  of  Maryland  permitting  the  manumission  of  slaves  by 
will  is  in  these  words ;  act  of  1796,  ch.  67,  sec.  13 ;  "  that  from  aud 
after  the  passage  of  this  act,  it  shall  and  may  be  lawful  for  every 
person  or  persons,  capable  in  law  to  make  a  valid  will  and  testa- 
ment, to  grant  freedom  to  and  effect  the  manumission  of,  any  slave 
or  slaves,  belonging  to  such  person  or  persons,  by  his,  her,  or  their 
last  will  and  testament ;  and  such  maitumission  of  any  slave  or 
slaves,  may  be  made  to  take  effect  at  the  death  of  the  testator  or 
testators,  or  at  such  other  periods  as  may  be  limited  in  such  last  will 
and  testament,  provided  always,  that  no  manumission  hereafter  to 
be  made  by  the  last  will  and  testament,  shall  be  effectual  to  give 
freedom  to  any  slave  or  slaves,  if  the  same  shall  be  in  prejudice  of 
creditors,  nor  unless  the  said  slave  or  slaves  shall  be  under  the  age 
of  forty-five  years,  and  able  to  work  and  gain  a  sufficient  mainte- 
nance and  livelihood  at  the  time  the  freedom  given  shall  commence." 

The  agreement  or  statement  of  facts  entered  into  between  the 
counsel  of  the  parties,  at  the  trial  term  of  the  cause,  and  upon  which 
the  judgment  of  the  Court  was  given,  is  as  follows : 

1.  That  the  petitioners  are  the  same  named  in  the  will  of  Frances 
Edelin,  deceased ;  to  whom  she  gave  their  freedom,  after  her  death, 
as  appears  by  said  will,  a  copy  whereof  is  hereto  annexed. 

2.  That  Edelin,  the  defendant,  was  the  executor  of  the  last  will 
and  testament  of  said  deceased,  and,  as  such,  sold,  in  the  year  1833, 
said  petitioners  to  the  other  defendant,  Fenwick. 

*46°1       3*  ^at  *e  SSL^e  °*  *e  Pet^i°ners  was  made  in  Prince 

v  J  *George's  county  aforesaid,  where  the  deceased  lived  at  the 

time  of  her  death,  and  where  the  petitioners  were ;  and  that,  from 

he  time  of  deceased's  death  to  the  time  of  their  sale,  they  were 
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permitted  by  the  executor  to  go  at  large  as  free ;  and  that  after  the 
purchase  made  by  Fenwick,  he  brought  them  to  the  District  of  Co- 
lumbia, where  the  present  suit  was  instituted ;  and  that,  after  the 
institution  of  the  said  suit,  Fenwick  transferred  his  claim  to  the  peti- 
tioners to  the  defendant  Edelin,  who  repaid  him  his  money,  and 
appears  to  defend  the  suit. 

4.  That  the  deceased  left  real  estate  to  an  amount  in  value  more 
than  sufficient  to  pay  her  debts,  without  the  sale  of  the  negroes 
emancipated  by  the  will,  as  will  appear  by  her  will  referred  to,  and 
made  a  part  of  this  agreement;  but  not  personal  estate  sufficient. 

5.  That  the  original  copy  of  all  the  proceedings  had  in  the  Or- 
phan's Court  of  Prince  George's  county,  relative  to  the  settlement 
of  deceased's  estate,  by  her  executors  or  administrators,  may  be  filed 
as  a  part  of  this  case. 

Under  the  aforegoing  circumstances,  the  statement  of  facts  entered 
into  by  the  counsel  of  the  parties,  and  the  law  of  Maryland  permit- 
ting the  testamentary  manumission  of  slaves,  when  it  is  not  done 
"  in  prejudice  of  creditors :"  the  question  to  be  decided  is,  were  the 
defendants  manumitted  in  prejudice  of  creditors  ?  And  we  will  first 
consider  it  by  inquiring  what  effect  the  words  in  the  will,  "  and  after 
my  debts  and  funeral  charges  are  paid,  I  devise  and  bequeath  as  fol- 
lows," have  to  charge  the  real  estate  of  the  testator  with  the  pay- 
ment of  debts,  in  the  event  of  there  not  being  a  sufficiency  of  per- 
sonal estate  to  pay  them,  without  the  manumitted  slaves.  Without 
any  construction  of  our  own  upon  these  words,  the  effect  of  them  to 
charge  the  real  estate  is  settled  by  decisions  which  are  uncontested, 
and  cannot  be  controverted. 

In  the  case  of  Kidney  v.  Coussmaker,  T.  1793, 1  Ves.  Jun.  267,  it 
is  said,  "  after  paying  debts,"  amounts  to  a  charge  upon  a  real  es- 
tate ;  for  which  very  little  is  sufficient. 

In  Newman  v.  Johnson,  E.  1682,  1  Vern.  45:  "My  debts  and 
legacies  being  first  deducted,  I  devise  all  my  real  and  personal  estate 
to  J.  S."  These  words  were  said  to  amount  to  a  devise  to  sell  for 
payment  of  debts. 

*A  devise  of  land  after  payment  of  debts,  is  a  charge  on  the  r*470 
land;  for,  until  debts  paid,  testator  gives  nothing.  3  Ves.  739.   ^ 

In  the  case  of  Trott  v.  Vernon,  2  Vern.  708,  the  testator  willed 
and  devised,  that  his  debts,  legacies,  and  funerals  should  be  paid  in 
the  first  place,  and  then  devised  his  land  to  his  sister  for  life,  with 
remainder  to  her  issue — remainder  over,  and  made  the  sister  execu- 
trix ;  it  was  decreed  that  the  lands  be  charged  with  the  debts.  The 
lord  chancellor  said,  it  was  but  natural  to  suppose,  that  all  persons 
would  provide  for  the  payment  of  their  just  debts ;  and,  directing 
them  to  be  paid  in  the  first  place,  imports,  that  before  any  devise  by 
his  will  should  take  place,  his  debts,  &c,  should  be  paid.  See  cases, 
Ca.  temp.  Talb.  110;  3  P.  Wms.  95;  1  Ves.  Sen.  499;  2  John.  Ch. 
614 ;  for  the  same  doctrine. 

And  in  the  case  of  the  Earl  of  Godolphin  v.  Pennock,  2  Ves.  Sen. 
270,  it  was  held  that  real  estate  was  charged  for  the  payment  of 

351 


470  SUPREME  COURT. 

[Fenwick  v.  Chapman.] 

debts,  under  a  general  clause  in  a  will  that  debts  should  be  first  paid 
and  satisfied.  Though  cases  both  before  and  after  it  can  be  found 
of  a  contrary  character,  yet  that  such  a  general  clause  will  charge 
real  estate,  has  been  always  held.  In  the  case  before  us,  the  word 
"  after"  implies,  as  strongly  as  any  word  in  the  English  language 
can  do,  that  the  payment  of  debts  is  a  condition  precedent  to  the  ab- 
soluteness of  any  entire  devise  in  the  will.  A  contrary  doctrine 
seems  to  have  been  held  in  Davis  v.  Gardiner,  2  P.  Wms.  189,  and 
it  was  so  held  under  the  devise  in  that  case ;  but  the  lord  chancellor, 
in  his  decision,  admits  theft  the  real  estate  would  have  been  charged 
in  a  case,  which  is,  indeed,  the  case  under  the  will  of  Frances  Ede- 
lin.  He  says,  "  I  admit  the  portions  might  be  charged  on  the  real 
estate,  had  the  devise  of  the  land  been  to  the  son  in  fee  absolutely; 
for  without  such  construction,  the  devise  would  have  been  void,  and 
the  son  would  have  taken  the  land  by  descent.  So  that  the  will 
must,  in  such  a  case,  have  signified  nothing  as  to  the  land,  unless  it 
were  to  operate  so  as  to  charge  the  land  with  the  legacies,  and  to  in- 
timate that  the  heir  was  not  to  take  it  until  after  the  legacies  paid." 
And  there  is  no  difference,  in  the  rule  of  construction,  between  lega- 
tees and  creditors. 

«471-i  But  leaving  out  of  view  the  words  in  the  will,  "and  after 
-I  *my  debts  and  funeral  charges  are  paid,  I  devise  and  be- 
queath as  follows,"  and  the  authorities  which  have  been  cited  to 
show  that  they  make  a  charge  upon  the  real  estate  for  the  payment 
of  debts ;  would  there  not  be  a  charge  upon  the  real  estate  for  the 
payment  of  debts,  if  it  be  manifest  from  the  will,  that  it  was  the  in- 
tention of  the  testatrix,  that  the  manumitting  clause  in  her  will  was 
to  take  place,  or  to  have  effect  at  all  events  ?  The  general  rule  is, 
that  the  personal  estate  of  a  testator  shall,  in  all  cases,  be  primarily 
applied  in  the  discharge  of  his  personal  debts  or  general  legacy,  un- 
less he,  by  express  words,  or  manifest  intention,  exempt  it  Bae. 
Abridg.  tit.  Executor  and  Administrator,  L.  2.  The  testator  may 
exempt  a  part  of  it,  by  making  it  a  particular  legacy ;  or  the  whole 
of  it,  either  by  express  words,  or  plain  manifest  intention,  or  by 
giving  it  as  a  specific  legacy.  Adams  v.  Meyrick,  1  Eq.  Ab.  271,  pL 
13 ;  Bamfield  v.  Wyudham,  Pre.  in  Ch.  101 ;  Wainwright  v.  Bend- 
lowes,  Pre.  in  Ch.  451 ;  Amb.  581 ;  Stapleton  v.  Colville,  Ca.  temp. 
Tal.  202 ;  Phipps  v.  Annesley,  2  Atk.  58 ;  Ancaster  v.  Mayo,  1  Bro. 
Ch.  Ca.  454 ;  Webb  v.  Jones,  2  Bro.  Ch.  Ca.  60 ;  Burton  v.  Knowl- 
ton,  3  Ves.  107 ;  Milnes  v.  Slater,  8  Ves.  305. 

In  Jones  v.  Selby,  H.  1709,  Pre.  in  Ch.  288,  it  is  said,  "  where  the 
testator's  intention  clearly  appears  that  a  legacy  should  be  paid  at 
all  events,  the  real  estate  is  made  liable,  on  a  deficiency  of  personal 
assets."  That  such  clear  intention  of  the  testator  will  charge  the 
real  estate,  is  also  decided  by  authority.  Was  it  clearly  the  inten- 
tion of  the  testator  that  these  defendants  should  be  free  at  all  events, 
as  far  as  she  had  power  to  make  them  so,  under  the  law  of  Mary- 
land ?  We  think  it  was :  and  the  conclusion  is  sustained  by  the 
words  of  the  manumitting  clause  of  the  will,  by  the  provision  which 
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she  makes  of  a  place  for  their  residence,  by  the  annuities  which  are 
bequeathed  to  some  of  them,  the  manner  in  which  they  are  made, 
and,  above  all,  we  say,  by  the  nature  of  manumission  itself.  After 
naming  the  slaves,  her  language  is,  "  I  do  hereby  declare  them  free 
at  and  after  my  death ;  and  they  shall  have  the  right  to  live  in,  and 
occupy  the  back  room  in  the  house  and  lot  I  give  and  bequeath  to  my 
nephew,  Richard  James  Edelin."  And  the  devise  of  that  house  and 
lot  to  Richard  James  Edelin  (the  now  plaintiff  in  error)  is  made  with 
"  this  proviso,  that  the  negroes  which  are  hereinafter  mentioned  to  be 
free  *to  live  in  the  back  room  of  said  house."  In  confirmation,  r«472 
too,  of  its  having  been  the  intention  of  the  testatrix,  that  these  *- 
negroes  were  to  be  free  at  all  events,  it  is  worthy  of  remark,  that  the 
effective  words  of  manumission  are  in  strict  conformity  with,  or  a 
repetition  in  part  of  these  words  in  the  statute  of  Maryland ;  "  and 
such  manumission  of  any  slave  or  slaves  may  be  made  to  take  ef- 
fect at  the  death  of  the  testator."  But  the  testatrix,  after  declaring 
these  negroes  to  be  free  at  and  after  her  death,  provides  for  them  a 
residence ;  and  the  measure  of  her  benevolence  being  unexhausted, 
she  bequeaths  to  some  of  them  annuities,  or  pecuniary  legacies ;  two 
of  them  as  charges  upon  her  estate,  and  the  rest  she  directs  to  be 
paid  by  her  devisees  and  nephews,  in  consideration  of  the  bequests 
she  had  made  to  them.  Can  it  be  supposed  by  any  one,  that  such 
provisions  would  have  been  made  by  the  testatrix  for  these  manumit- 
ted slaves,  if  it  had  hot  been  her  intention  that  they  should  be  free 
at  her  death,  at  all  events  ?  We  think  no  one  will  answer  the  in- 
quiry in  the  negative.  But  without  such  assistance  from  a  will,  to 
collect  the  intention  of  a  testator,  the  nature  of  the  thing  directed  to 
be  done  may  clearly  show  an  intention  that  it  is  to  be  done  at  all 
events,  so  as  to  make  real  estate  liable  for  payment  of  debts  on  a  de- 
ficiency of  personal  assets.  As,  for  instance,  when  the  thing  to  be 
done  cannot  be  partially  performed  by  the  executors,  without  de- 
feating altogether  the  intention  which  directs  it,  and  the  thing  itself. 
Manumission,  to  take  effect  at  the  death  of  a  testator,  is  of  that  cha- 
racter. What  is  manumission  ?  It  is  the  giving  of  liberty  to  one 
who  has  been  in  just  servitude,  with  the  power  of  acting  except  as 
restrained  by  law.  And  when  this  liberty  is  given  in  absolute  terms 
by  will,  under  the  law  of  Maryland,  it  can  only  be  defeated  by  the 
person  conferring  it,  having  done  it  in  prejudice  of  creditors,  or  by 
the  slave  standing  in  the  other  predicament  of  the  law,  of  being  over 
forty-five  years  of  age,  and  being  unable  to  work  and  gain  a  liveli- 
hood at  the  time  the  freedom  given  shall  commence. 

But  what  meaning  shall  be  given  to  the  words  of  the  statute  of 
Maryland,  "  that  no  manumission  hereafter  to  be  made  by  last  will 
and  testament  shall  be  effectual  to  give  freedom  to  any  slave  or 
slaves,  if  the  same  i  shall  be  in  prejudice  of  creditors  V  "  It  is,  that 
the  manumittor  must  not  be  insolvent ;  that  a  creditor  of  the  testator 
shall  not  be  deprived  in  reality  of  his  *debt,  by  the  manumis-  r*47c 
sion.  Any  other  construction  in  favour  of  the  creditor,  from  L 
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any  right  to  personal  assets  for  the  payment  of  debts,  of  the  execu- 
tor's obligation  so  to  apply  the  whole  of  them,  or  in  favour  of  the 
creditor's  remedy  at  law  to  have  the  personal  assets  applied  to  the 
payment  of  his  debt,  including  manumitted  slaves,  when  the  other 
personal  estate  is  not  enough  to  pay  all  debts,  or  against  his  being 
carried  into  a  Court  of  Equity,  to  make  land  liable  for  his  debt,  when 
the  personal  assets  have  been  exhausted,  exclusive  of  manumitted 
slaves :  any  other  construction  than  that  which  has  been  given  to 
the  words  "  in  prejudice  of  creditors :"  would  interfere  with  the  right 
of  a  testator  to  make  his  real  estate  chargeable  with  the  payment  of 
debts,  when  he  manumits  a  slave ;  and  would  therefore  confine  effect- 
ive manumissions  to  those  cases  in  which  a  testator  leaves  personal 
property  enough,  besides  the  manumitted  slaves,  for  the  payment 
of  his  debts,  or  when  he  dies  owing  no  debts.  It  would  also,  so  far 
as  his  creditor's  remedy  at  law,  or  his  not  being  carried  into  a  Court 
of  Equity  are  concerned,  be  equivalent  to  a  denial  of  a  testator's 
right  to  make  a  specific  legacy  of  all  his  slaves,  and  to  charge  the 
payment  of  his  debts  exclusively  upon  his  land.  The  first  is  not  in 
conformity  with  the  statute  of  Maryland ;  and  the  second,  no  one 
will  deny  to  be  a  testator's  right.  The  statute  is  a  privilege  to  all 
persons,  capable,  in  law,  to  make  a  valid  will  and  testament,  to  grant 
freedom  to,  and  effect  the  manumission  of  any  slave  or  slaves,  be- 
longing to  such  person  or  persons,  by  will  and  testament ;  and  it 
may  be  made  to  take  effect  at  the  death  of  the  testator  or  testators, 
if  the  same  shall  not  be  "  in  prejudice  of  creditors."  Now,  can  the 
construction  of  that  statute  be,  that  the  testator  is  limited  to  the 
manumission  of  slaves,  only  in  the  event  of  his  having  other  per- 
sonal property  sufficient  to  pay  debts ;  or  to  deny  to  him  a  right, 
when  he  manumits,  to  do  what  he  could  have  done  before  the  statute 
was  passed,  and  what  it  must  be  admitted  he  can  still  do — to  make 
all  of  his  slaves  a  specific  legacy,  and  to  charge  his  land  with  the 
payment  of  his  debts,  even  though  he  may  have,  at  the  time  of  his 
death,  no  other  personal  property  than  slaves.  But  in  opposition  to 
the  protest  against  any  interference  with  a  creditor's  right  to  have  a 
remedy  at  law  to  enforce  the  payment  of  his  debt  out  of  the  personal 
assets,  and  against  his  being  carried  into  a  Court  of  Equity  to  make 
*4741  *l^e  ^  liable,  when,  by  the  manumission  of  slaves,  the 
J  other  personal  assets  shall  be  insufficient  to  pay  his  debts ;  it 
is  sufficient  to  say,  that  he  holds  this  right  in  all  cases  at  the  will  of 
a  testator,  and  in  many  cases  subject  to  the  dubious  expression  of  a 
testator's  intention.  The  creditor  may  be  carried  into  a  Court  of 
Equity,  or  voluntarily  resort  to  it  to  obtain  his  debt,  either  from  the 
lands  or  the  personalty :  when  the  testator  leaves  it  doubtful  from 
what  funds  his  debt  are  to  be  paid ;  or  when  the  executor  doubts, 
from  the  will,  or  the  indebtment  of  his  testator,  how  assets  are  to  be 
applied,  or  whether  the  land  is  not  chargeable  with  the  payment  of 
debts,  or  when  the  whole  of  the  personal  estate  has  been  left  as 
a  specific  legacy;  or  when  the  specific  legatee  of  a  part  contends 
for  the  payment  of  debts  out  of  the  real  estate ;  and  in  many  other 
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instances,  with  this  of  manumission  added  to  them ;  when  the  per- 
sonal property,  besides,  is  insufficient  to  pay  debts ;  on  account  of  its 
reasonableness,  and  because  the  legislative  intendment  of  the  statute 
of  Maryland,  allowing  freedom  to  be  given  to  slaves  by  will,  might 
be  defrauded  in  the  greater  number  of  cases,  if  a  creditor  was  not 
required  to  go  into  equity  to  obtain  his  debt  by  a  sale  of  the  tes- 
tator's land. 

This  construction,  too,  of  the  words  "  in  prejudice  of  creditors," 
and  of  a  creditor's  obligation  to  go  into  a  Court  of  Equity,  is  in  exact 
conformity  with  that  indisputable  rule  in  equity ;  that,  where  one 
claimant  has  more  than  one  fund  to  resort  to,  and  another  claimant 
only  one,  the  first  claimant  shall  resort  to  that  fund  on  which  the 
second  has  no  lien.  Lenox  v.  Duke  of  Athol,  2  Atk.  446,  1  Ves. 
312 ;  Mogg  v.  Hodges,  2  Ves.  53 ;  Trimmer  v.  Bayne,  9  Ves.  209. 

With  this  rule  in  view,  see,  by  a  course  of  short  reasonings,  how 
absolute  its  application  is  to  sustain  the  correctness  of  our  construc- 
tion of  the  words  in  the  statute,  "in  prejudice  of  creditors,"  and 
of  a  creditor's  obligation  to  go  into  equity,  in  a  case  of  manumission, 
after  other  personal  assets  are  insufficient  to  pay  debts. 

Manumission  is  good  by  the  act  of  Maryland,  1796 ;  ch.  67,  sec. 
13;  if  it  be  not  in  prejudice  of  creditors.  If  ample  funds  exist,  and 
they  are  accessible,  by  the  laws  of  Maryland,  to  the  creditors,  they 
cannot  be  prejudiced. 

Lands  devised  for  the  payment  of  debts,  or  which  have  r*47R 
•become  chargeable  by  implication,  constitute  a  fund  for  the  L 
payment  of  debts ;  and  an  ample  and  plain  remedy  is  admitted  to 
exist,  in  the  laws  of  Maryland,  so  to  apply  them.  How  then  are 
creditors  prejudiced,  if  the  land  liable,  in  a  case  of  manumission,  is 
sufficient  to  pay  all  of  a  testator's  debts  ? 

As  to  an  executor's  obligation  to  apply  personal  assets  to  the  pay- 
ment of  debts,  not  specifically  bequeathed  or  manumitted,  an  opposite 
construction  to  that  which  has  been  given  to  the  words  "  in  prejudice 
of  creditors,"  would  be  to  make  him  master  of  the  rule  directing  the 
application  of  assets ;  and  in  all  cases  of  manumission,  would  place 
it  in  the  executor's  power  to  postpone  or  defeat  the  testator's  inten- 
tion in  that  regard.  The  will  is  the  executor's  law,  and  he  is  no 
more  than  the  testator's  representative  in  all  things  lawful  in  the 
will.  A  specific  legacy  of  all  the  personal  property  is  a  law  to  him.  • 
The  manumission  of  all  the  slaves  of  his  testator,  if  he  leaves  no 
other  personal  property  to  pay  debts,  and  if  it  be  made  in  a  way  to 
charge  real  estate  with  the  payment  of  all  debts ;  is  equally  his  law. 
In  a  case  of  manumission  and  insufficiency  of  other  personal  assets 
to  pay  debts,  it  is  the  duty  of  an  executor  to  file  his  bill  against  the 
creditors  and  all  interested  in  the  estate ;  placing  the  manumitted 
slaves  in  the  guardianship  of  the  chancellor,  and  praying  that  the 
lands  may  be  made  liable  to  the  payment  of  debts ;  that  equity  may 
be  done  to  all  concerned,  according  to  the  law  of  equity.  If  an 
executor  withholds  freedom  from  manumitted  slaves,  the  slaves  may 
prefer  their  petition  at  law  against  the  executor,  or  against  any 
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person  holding  them  under  him,  and  they  may  recover  their  freedom 
by  a  judgment  at  law,  though  the  question  raised  by  the  plea  is,  that 
the  manumission  has  been  made  in  prejudice  of  creditors.  And  the 
slaves  may  do  this  upon  the  principle  that  a  statute  never  gives  a 
right  without  providing  a  remedy ;  or  the  absence  of  such  provision, 
contemplating  that  there  is  a  legal  remedy  to  secure  it.  If  an  execu- 
tor permits  manumitted  slaves  to  go  at  large  and  free  from  the  death 
of  the  testator,  it  is  an  assent  to  the  manumission,  which  he  cannot 
recall  any  more  than  he  can,  after  assenting  to  a  legacy,  withdraw 
that  assent. 

Nor  can  he  deprive  the  manumitted  persons  of  their  liberty  by  the 
order  of  an  Orphan's  Court  in  Maryland  for  the  sale  of  all  the  per- 
*4761  sona*  ProPerty  °f  his  testator ;  upon  a  suggestion  that,  *be- 
-I  sides  the  manumitted  slaves,  there  is  not  enough  personal 
property  to  pay  debts ;  that  Court  having  no  jurisdiction,  by  the 
laws  of  Maryland,  to  try  the  question  of  freedom.  And  if,  by  such 
order,  they  have  been  sold  by  the  executor,  they  may  sue  for  their 
freedom  in  a  suit  at  law,  against  the  purchaser,  or  against  any  other 
person  holding  them  in  slavery. 

The  decision  in  the  case  from  2  Harr.  and  Gill,  l,of  Negro  George 
et  al.  v.  Corse's  Administrator,  was  urged  in  argument  in  opposition 
to  the  opinions  just  expressed.  In  that  case  the  petitioners  claimed 
their  freedom  in  virtue  of  the  will  and  testament  of  their  master, 
James  Corse.  The  manumitting  clause  of  the  will  gives  freedom  to 
some  of  the  slaves  at  the  testator's  death,  and  to  others  when  they 
shall  have  arrived  at  particular  ages ;  and  the  testator  further  says, 
if  his  personal  estate,  exclusive  of  the  negroes,  should  not  be  suffi- 
cient to  discharge  all  his  just  debts,  "  then  my  will  is,  that  my  execu- 
tor or  administrator,  as  the  case  may  be,  may  sell  so  much  of  my 
real  estate  as  will  pay  my  debts,  so  as  to  have  my  negroes  free,  as 
before  stated."  The  testator  makes  specific  devises  of  real  estate 
in  fee  to  his  son,  and  devises  and  bequeaths  to  his  brother,  Unit  Corse, 
the  residue  of  his  estate,  both  real  and  personal,  with  the  unexpired 
time  of  the  negro  girls  and  boys,  as  designated  in  the  first  clause  of 
the  will ;  and  he  appointed  Unit  Corse  executor. 

The  case  was  submitted  to  the  jury  in  the  Kent  County  Court,  upon 
a  statement  of  facts ;  and  with  instructions  from  the  judge,  that  if  the 
jury  believed  the  facts,  they  must  find  a  verdict  for  the  defendant 
The  verdict  and  judgment  being  against  petitioners,  they  appealed. 
In  the  statement  of  facts,  it  is  admitted  that  the  personal  estate  of 
the  testator,  either  including  or  excluding  his  negroes,  was  not,  at  the 
time  of  the  execution  of  his  will,  nor  at  any  time  after,  sufficient  to 
pay  his  debts ;  but  that  his  real  estate,  exclusive  of  the  negroes,  was 
sufficient  to  pay  all  his  just  debts  and  funeral  charges.  Upon  the 
appeal,  three  judges  decided  to  affirm  the  judgment,  upon  the  ground 
"  that  the  question  of  the  existence  of  a  sufficiency  of  real  assets  to 
pay  the  debts  of  the  testator,  never  can  be  tried  on  an  issue  between 
the  executor  or  administrator  only,  without i  prejudice'  to  creditors. 
That  it  was  an  issue  to  which  the  creditors  were  no  party,  and  to 
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protect  whose  interest  *nobody  appears."  And  the  Court  r*477 
further  says,  the  admissions  made  by  the  appellee,  he  was  ■- 
unauthorized  to  make;  and  the  Court  was  incompetent  to  pass  judg- 
ment upon  the  facts  they  contained,  not  being  matters  in  issue  in  the 
cause.  The  Court  also  say,  "as  far  as  relates  to  the  personalty,  the 
executor  or  administrator  is  competent  to  act  for  all  concerned ;  but 
in  trying  the  facts  whether  there  be  assets  by  descent  in  the  hands 
of  the  heir,  and  what  is  the  amount  thereof,  he  has  no  interest, 
either  personally  or  in  right  of  representation."  With  all  respect 
for  the  judges  deciding  that  cause,  these  opinions  cannot  command 
our  assent. 

We  think  with  Judge  Cranch,  and  use  his  language  in  regard  to 
that  decision,  when  he  gave  his  opinion  in  the  Circuit  Court  in  this 
case.  The  judge  says,  "  when  lands  are  devised  to  the  executor,  to 
be  sold  for  the  payment  of  debts,  or  when  the  lands  are  charged  for 
the  payment  of  the  debts  and  a  power  is  given  to  the  executor  to 
sell  them ;  the  lands  are  as  much  a  fund  in  his  hands  for  that  pur- 
pose, as  the  goods  and  chattels ;  and  he  represents  the  creditors  in 
regard  to  the  lands,  so  far  as  their  interests  are  concerned,  as  much 
as  he  does  in  regard  to  the  personal  estate ;  and  the  creditors  are  as 
much  a  party  in  the  issue  in  respect  of  the  lands,  as  they  are  in 
respect  of  thq  goods  and  chattels.  When  he  is  charged  with  the 
sale  of  his  testator's  lands,  for  payment  of  debts ;  he  is  as  much 
bound  to  inquire  in  regard  to  the  lands,  as  he  is  in  regard  to  the  per- 
sonal estate.  For  it  is  his  duty  to  execute  the  whole  of  his  testator's 
will ;  and,  in  such  a  case,  the  creditors  have  as  good  a  right  to  look 
to  the  land  through  him,  for  the  payment  of  those  debts,  as  they 
have  to  look  to  the  goods  and  chattels,  through  him."  To  these 
remarks  we  add;  it  is  well  settled,  that  executors  have'  power  to 
sell  the  real  estate,  where  such  power  is  given  to  them,  or  necessa- 
rily to  be  implied  from  the  produce  being  to  pass  through  their 
hands  in  the  execution  of  their  office.  Bentham  v.  Wiltshire,  4  Mad. 
44 ;  Jac.  and  Walk.  189.  And  in  V.  Abr.  920,  Hawker  v.  Buck- 
land,  2  Vera.  106,  it  is  said,  "if  a  man  devise  lands  to  be  sold  by 
one  for  payment  of  his  debts  and  legacies,  and  make  the  same  per- 
son his  executor,  the  money  made  by  such  person,  upon  the  sale  of 
the  land,  shall  be  assets  in  his  hands."  Now  if,  in  case  of  such  a 
devise,  the  executor  can  sell,  and  does  sell,  bona  fide ;  and  by  doing 
so  can  *deprive  the  creditors  of  all  claim  upon  the  land ;  r*4~8 
substituting  the  price  of  it  as  assets — doing  this  without  in  ■-  ' 
any  way  consulting  the  creditors,  and  in  virtue  of  the  devise  for 
that  purpose :  why  may  not  the  executor  admit,  in  a  suit  at  law 
between  himself  and  another,  that  the  land  devised  is  sufficient 
to  pay  debts,  though  such  an  admission  may  release  a  part  of  the 
personalty,  by  the  judgment  of  a  Court,  from  any  future  liability 
at  law  for  the  debts  of  his  testator?  Why  should  it  be,  that  the 
value  of  lands  so  devised  for  the  payment  of  debts,  can  only  be 
ascertained  when  creditors  are  a  party  to  the  proceedings ;  when 
they  have  no  legal  concern  in  fixing  the  price  for  which  the  execu- 
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tor  may  sell  the  land ;  and  when,  moreover,  if  it  be  necessary  to 
obtain,  as  it  is  in  some  cases,  an  order  of  a  Court  of  Equity  to  sell 
the  land,  the  creditors  need  not  be  made  parties  to  the  application. 
Their  claim  is  upon  the  assets  made  by  the  sale  of  the  land.  It  is 
true,  creditors  may,  for  cause,  enjoin  the  executor  from  selling;  or, 
upon  his  application  to  sell,  in  a  case  Tfrhere  the  intervention  of  a 
Court  of  Equity  is  asked  to  permit  or  direct  a  sale,  creditors  may  be 
allowed  to  make  themselves  parties:  but  the  difference  between 
these  last  positions;  and  the  executor's  right  to  sell,  and  having 
sold ;  is  all  that  there  is  between  the  action  of  the  executor  being 
restrained  by  a  Court  of  Equity,  and  where  his  power  to  sell  has 
not  been  restrained,  and  is  executed. 

Suppose,  in  a  case  of  a  devise  to  sell  land  for  the  payment  of 
debts,  as  in  the  case  of  George  v.  Corse,  that  the  administrator  had 
admitted  assets  from  the  sale  of  the  land,  without  stating  the  amount, 
but  sufficient  to  pay  debts,  and  without  stating  the  amount  of  the 
debts  due  by  the  testator;  could  the  Court,  in  the  face  of  the 
admission,  have  conjectured  it  might  be  in  prejudice  of  creditors, 
and,  upon  such  conjecture  or  apprehension,  have  given  judgment 
that  it  was  in  prejudice  of  creditors.  Or  suppose  the  administrator 
had,  in  his  admission,  stated  both  the  amount  of  the  assets  and 
of  debts,  the  former  being  larger  than  the  latter;  would  it  not 
have  given  judgment,  that  the  manumission  had  not  been  made  in 
prejudice  of  creditors,  and  have  done  so  upon  the  executor's  admis- 
sion ?  The  Court  could  not,  in  such  an  issue,  have  given  to  the 
creditors  any  more  protection  than  they  had  by  the  administrator's 
admission ;  it  could  not  have  possessed  itself  of  the  assets,  or  in  any 
*47Q1  way  *^ave  directed  the  distribution  of  them.  It  was  pow- 
J  erless  to  call  upon  the  executor  for  a  schedule  of  debts,  or 
upon  the  creditors  to  make  an  exhibition  of  their  claims.  But  it 
may  be  said,  the  difference  in  the  case  supposed,  and  that  which 
existed,  is:  that  in  the  first,  the  assets  were  in  hand;  and  in  the 
other  were  to  be  made  by  a  sale  of  the  land.  The  difference  makes 
nothing  against  the  argument,  for  the  value  of  the  land  can  be  as 
well  ascertained  by  proof,  as  it  can  be  by  the  executor's  sale  ;  and 
when  he  admits  the  value  to  be  sufficient  to  pay  debts,  he  does,  in 
truth,  do  no  more  than  is  done  when  he  admits  the  existence  of  a 
sufficiency  of  personal  assets,  but  unsold,  to  pay  debts. 

As  between  himself  and  another,  his  admission  may  surely  bind 
him  in  that  other's  favour ;  as  well  in  regard  to  assets  to  be  made 
from  land,  as  in  regard  to  personal  assets  undisposed  of.  In  the 
latter  case,  there  is  as  much  a  question  of  the  sufficiency  of  assets, 
as  there  is  in  the  case  when  assets  are  to  be  made  by  the  sale  of 
land ;  and  so  far  as  creditors  are  concerned,  in  a  case  of  manumis- 
sion, the  reason  for  not  trying  the  issue  between  a  petitioner  and  an 
executor,  is  as  strong  in  an  inquiry  of  a  sufficiency  of  personal 
assets,  as  in  one  of  real  assets.  And  the  Court,  in  the  case  undei 
remark,  only  excludes  an  inquiry  into  the  value  of  the  latter ;  and  if 
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it  did  not  intend  to  do  so,  then  a  manumitted  slave  can  never  show- 
that  the  manumission  was  not  made  in  prejudice  of  creditors. 

The  Court  thought  it  was  an  issue  to  the  prejudice  of  creditors, 
as  they  were  no  party  to  the  proceeding,  and  to  protect  whose  inte- 
rest no  one  appeared ;  and  "  thus  the  judgment  of  the  Court,  having 
once  given  effect  to  the  manumission;  on  the  ground  that  effects  in 
the  hands  of  the  heir  should  be  applied  to  the  payment  of  the  debts, 
the  executor  or  administrator  is  absolved  from  all  responsibility, 
except  as  to  the  residue  of  the  personalty,  and  the  creditors  would 
be  left  to  seek,  through  a  Court  of  Equity,  real  assets  which  perhaps 
never  had  existence."  But  the  mistake  is  in  stating  the  land  devised 
to  an  executor  to  be  sold  for  the  payment  of  debts  to  be  assets  in 
the  hands  of  the  heir ;  and  that  the  judgment  between  the  then 
petitioners  and  administrator,  would  have  been  conclusive  against 
creditors  as  well  in  equity  as  at  law.  The  assets  were  not  legally 
in  the  hands  of  the  heir ;  nor  would  the  judgment  *have  con-  r*480 
eluded  the  right  of  the  creditors  from  showing,  in  a  proceed-  *■ 
ing  in  equity,  to  which  the  manumitted  slaves,  the  executors,  and  all 
persons  interested  had  been  made  parties,  that  the  admission  of  the 
executor  had  been  made  without  any  foundation  in  fact,  or  in  fraud, 
or  mistake ;  and  upon  showing  either,  in  an  entire  review  of  the 
administration,  a  Court  of  Equity  would  set  aside  the  judgment  at 
law,  and  decree  that  the  manumission  had  been  made  in  prejudice 
of  creditors,  and  subject  the  slaves  to  the  payment  of  debts,  either 
by  sale  for  life  or  for  a  term  of  years ;  according  as  the  one  or  the 
other  might  be  requisite  to  pay  the  creditors.  Such  a  course  would 
be  in  perfect  harmony  with  the  statute  allowing  manumissions  to  be 
made  by  will.  They  may  be  made  to  take  effect  at  the  death  of  the 
testator,  but  shall  not  be  effectual  if  done  to  the  prejudice  of  credit- 
ors. Upon  whom  does  it  lie,  to  show  it  to  have  been  done  in  preju- 
dice of  creditors  ?  Surely  upon  the  creditors :  or  the  words  of  the 
statute,  "to  take  effect  at  the  death  of  the  testator,"  can  never  be 
fulfilled  in  any  case  of  manumission ;  if  it  can  only  take  effect  after 
the  manumitted  slaves  have  shown  it  had  not  been  done  in  preju- 
dice of  creditors ;  or  if,  as  a  condition  precedent  to  effective  manu- 
mission, the  slaves  must  carry  executors,  creditors,  and  all  interested 
in  the  real  estate,  into  a  Court  of  Equity,  to  prove  the  manumission 
not  to  have  been  made  in  prejudice  of  creditors. 

But  the  case  before  us  is  distinguishable  from  that  in  Harris  and 
Gill  in  other  particulars  which  make  that  case  inapplicable.  The 
first  difference  is,  that  the  record  shows  in  this  case,  there  were  no 
creditors  of  the  testatrix,  Frances  Edelin,  at  the  time  the  suit  was 
brought  in  the  Circuit  Court.  The  only  sum  which  could  then  be 
charged  upon  the  estate  was  the  right  of  retaining;  which  the 
executor  had,  on  account  of  his  having  overpaid  beyond  assets. 
He  then  is  the  only  creditor,  by  his  own  admission ;  and  when  he 
admitted  the  sufficiency  of  real  estate  to  pay  himself,  there  was  an 
end  of  all  inquiry  as  to  what  was  the  value  of  the  land.  There 
was  nothing  due  to  any  one  else :  consequently,  no  one  could  be 
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prejudiced:  and  the  words  in  the  statute,  "in  prejudice  of  credit- 
ors," cannot  be  construed  to  apply  to  any  other  than  the  testator's 
creditors  at  the  time  of  his  death,  and  such  as  might  become  so  for 
funeral  charges ;  not  to  such  as  the  executor  might  make  his  credit- 
Mail  ors'  *v*rtute  officii?  and  much  less  to  defeat  a  manumission, 
-I  in  favour  of  an  executor,  because  he  has  carelessly,  though 
bona  fide,  paid  debts  beyond  assets. 

Upon  the  whole,  then,  our  opinions  are :  that,  by  the  statute  of 
Maryland,  1796,  ch.  67,  sec.  13,  manumissions  of  slaves  by  will  and 
testament,  may  be  made  to  take  effect  at  the  death  of  the  testator : 
that  the  testator  may  devise  or  charge  his  real  estate  with  the  pay- 
ment of  debts,  to  make  the  manumission  effective,  and  not  in  preju- 
dice of  creditors :  that  the  right  to  freedom  may  be  tried  in  a  suit  at 
law,  against  the  executor,  at  the  instance  of  the  manumitted  slaves; 
and  that  the  executor  may,  in  such  suit,  admit  the  existence  of  a 
sufficiency  of  real  assets  or  real  estate,  to  pay  the  debts  of  his  testa- 
tor: that  a  judgment  at  law  in  favour  of  slaves  manumitted  by  will, 
in  a  suit  between  them  and  an  executor,  upon  his  admission  of  a 
sufficiency  of  real  estate  to  pay  creditors,  may  be  set  aside  in  equity, 
if  such  admission  was  made  without  foundation  in  fact,  or  in  fraud 
or  mistake,  upon  the  creditors'  showing  either,  in  a  proceeding  in 
equity  to  which  the  manumitted  slaves,  the  executors,  and  all  per- 
sons interested  have  been  made  parties — in  which  there  may  be  a 
review  of  the  entire  administration  of  the  estate,  of  the  conduct  of 
the  executor,  and  that  of  creditors  in  regard  to  the  estate,  and  in 
regard  to  the  vigilance  of  the  one  in  paying,  and  of  the  others  in 
pursuit  of  their  debts. 

That  the  words  in  this  will,  "  and  after  my  debts  and  funeral 
charges  are  paid,  I  devise  and  bequeath  as  follows,"  amount  to  a 
charge  upon  the  real  estate,  for  the  payment  of  debts. 

That  when  a  testator  manumits  his  slaves  by  will  and  testament, 
and  it  clearly  appears  to  have  been  his  intention  that  the  manumis- 
sion shall  take  place  at  all  events,  the  manifest  intention,  without 
express  words,  to  charge  the  real  estate,  will  charge  the  real  estate 
for  the  payment  of  debts,  if  there  be  not  personal  assets  enough, 
without  the  manumitted  slaves,  to  pay  the  debts  of  the  testator. 

That  in  such  a  case,  the  creditors  of  the  testator  must  look  to  the 
real  estate  for  the  payment  of  debts  which  may  remain  unpaid  after 
the  personal  assets,  exclusive  of  the  manumitted  slaves,  have  been 
*4821  exhausted ;  and  that  they  must  pursue  their  *claims  in  equity, 
J  or  according  to  the  statutes  of  Maryland,  subjecting  real 
estate  to  the  payment  of  debts,  to  make  their  debts  out  of  the  land. 

That  when  an  executor  permits  manumitted  slaves  to  go  at  large 
and  free,  under  a  manumission  to  take  effect  at  the  death  of  the 
testator,  he  cannot  recall  such  assent  by  his  own  act :  nor  can  it  be 
revoked  under  the  order  of  an  Orphan's  Court  in  Maryland,  for  the 
sale  of  all  the  personal  estate  of  a  testator,  that  Court  aot  having 
jurisdiction  of  the  question  of  manumission. 

That  in  this  case,  it  being  admitted  that  the  testatrix  left  real 
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estate  to  an  amount  in  value  more  than  sufficient  to  pay  her  debts, 
without  the  sale  of  the  negroes  emancipated  by  the  will,  the  defend- 
ants in  error  are  entitled  to  freedom. 

The  judgment  of  the  Circuit  Court  is,  therefore,  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel ;  on  consideration  whereof,  it  is  ordered  and  adjudged 
by  this  Court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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"George  Harrison,  Thomas  H.  White  and  others,  Appellants, 
v.  Henry-  Nixon,  surviving  Executor  o»  Matthias  Aspden, 

DECEASED. 

A  bill  was  filed  in  the  Circuit  Court  of  the  United  States,  for  the  District  of  Pennsylvania, 
stating  that  one  Matthias  Aspden,  a  citizen  of  Pennsylvania,  made  his  will,  dated  io 
Philadelphia,  on  the  6th  of  December,  1791,  and  bequeathed  all  bis  estate  "to  his  heir  as 
law,"  and  died  in  April,  1829;  that  letters  testamentary  were  taken  out  in  Pennsylvania 
by  the  executor;  that  large  sums  of  money  were  received  by  him:  and  the  bill  prays  for  a 
decree  in  favour  of  the  complainant,  who  asserts  himself  to  be  the  true  and  only  heir  at 
law  of  the  testator,  and  that  he  is  solely  entitled  to  the  bequest  The  answer  of  the  exe- 
cutor states,  that  from  information  and  belief,  the  testator  was  born  in  Philadelphia,  which 
was  the  residence  of  his  parents  about  1756;  that  he  continued  to  reside  there,  doing 
business  as  a  merchant  before  he  was  twenty-one,  and  before  the  breaking  out  of  the  war 
with  Great  Britain  in  1776 ;  being  still  a  minor,  he  went  to  England,  under  a  belief  that 
Great  Britain  would  soon  prevail  in  the  contest;  that  he  subsequently  came  back  to  the 
United  States,  and  invested  large  sums  in  government  stocks.  But,  whether  he  afterwards 
went  back  to  England  as  his  home,  or  only  for  the  purpose  of  superintending  his  property ; 
and  whether  the  testator  did,  in  fact,  change  his  domicU,  the  executor  (save  and  except 
as  appears  by  the  facts)  doth  not  know.  He  believes  that  the  testator,  when  in  England, 
considered  himself  as  an  alien,  and  he  died  in  King  8treet,  Holborn,  London.  That 
letters  testamentary  were  taken  out  in  England,  and  the  will  was  proved  there,  and  pro- 
ceedings were  instituted  in  England  by  a  person  claiming  to  be  the  heir  at  law.  Various 
proceedings  took  place  in  the  Circuit  Court  of  Pennsylvania.  A  reference  was  made  to 
a  master  to  examine  and  state  the  heirs  and  next  of  kin  of  the  testator,  and  a  report  made 
by  him,  which  was  afterwards  confirmed ;  and  thereupon  a  final  decree  was  made  in  favour 
of  John  Aspden,  of  Lancashire,  in  England,  one  of  the  claimants  before  the  master,  as 
entitled  to  the  personal  estate  of  the  testator  as  **  heir  at  law."  The  cause  having  come 
by  appeal  before  this  Court  for  argument,  a  question  occurred,  whether  the  frame  of  the 
bill,  taken  by  itself,  or  taken  in  connexion  with  the  answer,  contained  sufficient  matter 
upon  which  the  Court  could  proceed  to  dispose  of  the  merits  of  the  cause,  and  make  a 
final  decision. 

By  the  Court:  The  bill  contains  no  averment  of  the  actual  domicil  of  the  testator  at  the 
time  of  the  making  of  his  will,  or  at  the  time  of  his  death,  or  at  any  intermediate  period : 
nor  does  the  answer  contain  any  averments  of  domicil  which  supply  these  defects  in  the 
bill,  even  if  it  could  so  do :  but  in  point  of  law  it  could  not 

Every  bill  must  contain  in  itself  sufficient  matter  of  fact,  per  so,  to  maintain  the  case  of  the 
plaintiff!    The  proofs  must  be  according  to  the  allegations  of  the  parties,  and  if  the  proofs 
go  to  matters  not  within  the  allegations,  the  Court  cannot  judicially  act  upon  them  as  a 
ground  for  decision ;  for  the  pleadings  do  not  put  them  in  contestation, 
*484]  'This  is  the  case  of  a  will,  and  so  far  as  the  matter  of  the  bill  is  concerned,  m  ex- 
clusively confined  to  personalty  bequeathed  by  that  wilt    And  the  Court  are 
called  upon  to  give  a  construction  to  the  terms  of  the  will,  and  in  an  especial  manner  to 
ascertain  who  is  meant  by  the  words  u  heirs  at  law,"  in  the  leading  bequest  in  the  will. 
The  language  of  wills  is  not  of  universal  interpretation,  having  the  same  import  in  all 
countries  and  under  all  circumstances.    They  are  supposed  to  speak  the  sense  of  the  tes- 
tator according  to  the  received  laws  and  usages  of  the  country  where  he  is  domiciled,  by 
a  sort  of  tacit  reference  to  them;  unless  there  is  something  in  the  language  which  repels 
or  controls  such  a  conclusion.    In  regard  to  personalty,  in  an  especial  manner,  the  law 
of  the  place  of  the  testator's  domicil  governs  the  distribution  thereof,  unless  it  is  manifest 
that  the  testator  had  the  laws  of  some  other  country  in  view. 

No  one  can  doubt  if  a  testator,  born,  and  domiciled  in  England  during  his  life,  by  his  will 
gives  his  personal  estate  to  his  heir  at  law,  that  the  descriptio  persons)  would  have  refer- 
ence to  and  be  governed  by  the  import  of  the  terms,  in  the  sense  of  the  laws  of  England. 
The  import  of  them  might  be  very  different  if  the  testator  were  born  and  domiciled  io 
France,  in  Louisiana,  Pennsylvania,  or  Massachusetts. 

A  will  of  personalty  speaks  according  to  the  testator's  domicil,  when  there  are  no  othst 
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arenmttances  to  contract  the  application.  To  raise  the  question  what  the  testator  meant, 
it  must  first  be  ascertained  where  was  his  domicil,  and  whether  he  had  reference  to  the 
laws  of  that  place,  or  to  the  laws  of  a  foreign  country. 

The  bill  in  this  case  should  allege  the  material  facts  upon  which  the  plaintiff's  title  depends, 
and  the  final  judgment  of  the  Court  must  be  given,  so  as  to  put  them  in  contestation  in  a 
proper  and  regular  manner :  and  the  Court  cannot  dispose  of  this  cause  without  ascer- 
taining where  the  testator's  domicil  was,  at  the  time  of  his  making  his  will  and  at  the 
time  of  his  death ;  and  there  ought  to  be  suitable  averments  in  the  bill  to  put  those  matters 
in  issue.  The  case  ought  to  be  remanded  to  the  Circuit  Court  for  the  purpose  of  having 
suitable  amendments  made,  in  reference  to  the  domicil  of  the  testator ;  and  averments 
made  of  bis  domicil  at  the  time  of  making  the  will,  and  at  the  time  of  his  death,  and  at 
the  intermediate  period,  if  any  change  took  place. 

Upon  motions  made  to  the  Court,  and  from  proceedings  in  the  Circuit  Court,  laid  before 
the  Court,  it  appeared  that  there  are  certain  claimants  of  the  bequest,  asserting  themselves 
to  be  "  heirs  at  law,"  whose  claims  were  not  adjudicated  upon  in  that  Court,  on  account 
of  their  having  been  presented  at  too  late  a  period.  By  the  Court:  As  the  cause  is  to  go 
back  again  for  further  proceedings,  and  must  be  opened  there  for  new  allegations  and 
proofs,  the  claimants  will  have  a  full  opportunity  of  presenting  and  proving  their  claims; 
and  they  ought  to  be  let  into  the  cause  for  that  purpose. 

No  persons  but  those  appearing  to  be  parties  on  the  record,  can  be  permitted  to  be  heard  on 
an  appeal  or  writ  of  error. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

Matthias  Aspden,  on  the  6th  day  of  December,  1791,  made  his 
will,  with  the  codicils  annexed  thereto,  as  follows: 

*"  These  are  to  certify,  that  I  do  hereby  annul  and  revoke  r»4S«- 
all  my  former  wills,  giving  and  bequeathing  my  estate,  real  ■- 
and  personal,  to  my  heir  at  law,  first  paying  all  my  just  debts  and 
funeral  expenses,  and  the  following  legacies:  first,  to  each  of  the 
children  of  my  half-brother,  Benjamin  Hartley,  deceased,  that  may 
be  alive  at  my  death,  the  sum  of  100  pounds  to  each,  Pennsylvania 
currency ;  and  to  my  half-sister,  Bersheba  Zane,  wife  of  Elnathan 
Zane,  the  sum  of  400  pounds,  Pennsylvania  currency,  both  the  above 
living  or  did  live  at  or  near  Haddonfield ;  and  to  my  half-brother, 
Roger  Hartley,  living  at  present  in  Lancaster  county,  the  sum  of  300 
pounds  of  the  like  currency.  Witness  my  hand,  this  6th  day  of  De- 
cember, 1791,  Philadelphia  Matthias  Aspden. 

"  Lest  any  question  should  arise  about  the  legitimacy  of  my  birth. 
It  is  my  will,  that  my  estate,  real  and  personal,  should  go  to  the 
party  who  would  be  my  lawful  heir,  in  case  there  might  arise  any 
doubts  on  that  head.  It  is  firmly  believed  by,  from  the  best  infor- 
mation, that  my  birth  was  after  marriage. 

"  Philedelphie,  December  6th,  1791. 

"  I  do  further  give  100  pounds,  Pennsylvania  currency*  to  each 
of  the  children  of  my  deceased  half-sister,  Ann  Henchman,  that 
may  be  living  at  my  death. 

"  December  6th,  1791. 

"  Note,  my  property  on  England  is  as  follows :  12,500  pounds  in 
the  four  per  cent,  stock ;  3000  pounds  in  the  five  per  cent,  stock ; 
1800  pounds  in  the  three  per  cent,  stock." 
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Endorsement.  "The  last  of  will  of  Matthias  Aspden.  I  do  here- 
by appoint  my  friends,  Mr.  George  Roberts  and  Mr.  Abraham  Lid- 
den,  with  the  president  of  the  old  bank  at  the  time  being,  to  be  my 
executors  to  this  my  last  will. 

"Matthias  Aspden." 

At  April  sessions,  1821,  of  the  Circuit  Court  of  the  Eastern  Dis- 
trict of  Pennsylvania,  the  following  bill  was  filed  : 

"  Samuel  Packer,  a  citizen  of  the  state  of  New  Jersey  v.  Henry 
Nixon,  Esquire,  a  citizen  of  the  state  of  Pennsylvania,  executor  of 
the  last  will  and  testament  of  Matthias  Aspden,  Esquire,  late  a  citi- 
zen of  the  same  state.     In  equity. 

*4861       "  ^°  *e  ^onoura^le  ^e  judges  of  the  Circuit  Court  of  the 
-I   "United  States  of  the  third  circuit,  in  and  for  the  Eastern 
District  of  Pennsylvania. 

"  Humbly  complaining,  showeth  unto  your  honours,  your  orator, 
Samuel  Packer,  a  citizen  of  the  state  of  New  Jersey,  that  on  the 
6th  day  of  December,  in  the  year  of  our  Lord  1791,  one  Matthias 
Aspden,  Esquire,  a  citizen  of  the  state  of  Pennsylvania,  made  and 
executed  his  last  will  and  testament,  bearing  date  the  same  day  and 
year,  wherein  and  whereby  he  gave  and  bequeathed  all  his  estate, 
real  and  personal,  to  his  heir  at  law ;  and  of  the  said  will,  appointed 
his  friends,  George  Roberts,  Abraham  Lidden,  and  the  president  of 
the  old  bank  at  the  time  being,  executors,  as  by  the  said  will,  a  true 
copy  whereof  is  to  this  bill  annexed,  and  which  your  orator  prays 
may  be  taken  as  part  thereof,  will  more  fully  appear ;  after  which, 
to  wit,  on  the  day  of  August,  in  the  year  of  our  Lord  1824, 

the  said  Matthias  Aspden  departed  this  life,  not  having  altered, 
cancelled,  or  revoked  his  said  will,  and  the  said  George  Roberts  and 
Abraham  Lidden  being  then  deceased,  and  Henry  Nixon,  Esquire, 
a  citizen  of  the  state  of  Pennsylvania,  being  then  president  of  the 
Bank  of  North  America,  which  bank  the  testator  meant  and  in- 
tended by  the  description  of  the  old  bank,  the  said  Henry  Nixon 
caused  the  said  will  to  be  duly  proved  according  to  the  laws  of 
Pennsylvania,  and  having  received  letters  testamentary  thereon, 
took  upon  himself  the  burden  of  the  execution  thereof,  and  hath 
possessed  himself  of  all  the  goods,  chattels,  and  other  personal  estate 
of  the  said  testator,  to  a  very  large  amount.  And  your  orator  ex- 
pressly charges,  that  he  is  the  true  and  only  heir-at-law  of  the  said 
Matthias  Aspden,  and  that  no  other  person  than  himself  is  entitled 
to  claim  or  receive  the  benefit  of  the  said  devise  and  bequest  And 
he  hath  repeatedly  applied  to  the  said  Henry  Nixon,  to  have  an 
account  of  all  and  singular  the  personal  estate  of  the  said  Matthias 
Aspden,  and  where  and  how  the  same  is  situated,  and  what  is  the 
true  and  exact  amount  thereof,  and  to  have  the  amount  thereof  paid 
to  him,  deducting  therefrom  the  just  and  reasonable  charges  of  the 
said  executor.  But  now,  so  it  is,  may  it  please  your  honours,  that 
the  said  Henry  Nixon,  combining  and  confederating  with  others,  to 
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your  orator  unknown,  whose  names,  when  discovered,  he  prays 
leave  to  insert  with  apt  words  to  charge  them  as  parties,  denies  that 
your  orator  is  *the  heir  at  law  of  said  Matthias  Aspden,  or  r*4S7 
that  he  is  in  any  way  entitled  to  the  benefit  of  any  of  the  ■- 
testamentary  dispositions  of  the  said  Matthias  Aspden,  and  refuses 
to  render  him  any  account  of  the  assets,  and  to  pay  him  any  part 
thereof. 

"  In  tender  consideration  whereof,  and  forasmuch  as  your  orator 
cannot  have  plain,  adequate,  and  complete  remedy  at  law,  to  the 
end  thereof,  that  the  said  Henry  Nixon,  and  his  confederates,  when 
discovered,  on  their  oaths  or  affirmations,  full,  direct,  and  true  an- 
swers may  make  to  all  and  singular  the  matters  and  things  herein 
before  set  forth,  as  if  they  had  been  particularly  interrogated  there- 
on ;  and  that  the  said  Henry  Nixon  may  render  and  set  forth  a  just 
and  true  account  of  all  and  singular  the  personal  estate  of  the  said 
Matthias  Aspden,  and  where  and  how  the  same  is  situate,  and 
whether  there  are  any  and  what  debts  due,  or  claimed  to  be  due 
therefrom,  and  may  be  decreed  to  pay  to  your  orator  the  balance 
of  the  said  moneys  in  his  hands  belonging  to  the  said  estate,  to 
which  your  orator  is  justly  entitled,  and  your  orator  may  have  such 
further  relief  in  the  premises,  as  is  consistent  with  equity  and  good 
conscience,  and  to  this  honourable  Court  shall  seem  meet." 

To  this  bill  the  executor  filed  an  answer  as  follows : 

"  The  answer  of  Henry  Nixon,  the  defendant,  to  the  bill  of  com- 
plaint of  Samuel  Packer,  complainant. 

"  This  defendant  says,  that  he  believes,  and  admits,  that  Matthias 
Aspden,  the  testator  in  the  said  bill  named,  at  Philadelphia,  duly 
made  and  executed  his  last  will  and  testament  in  writing,  and  three 
codicils  thereto;  all  bearing  date  the  6th  day  of  December,  1791 ; 
and  that  such  will  and  codicils  are  in  the  words  and  figures,  or  to  the 
purport  and  effect  in  the  paper  annexed  to  the  said  bill  set  forth ;  but 
for  greater  certainty  as  to  the  date  and  contents  of  said  will  and 
codicils,  this  defendant  craves  leave  to  refer  thereto.  And  this  de- 
fendant says,  that  the  said  testator  deposited  his  said  will  and  codi- 
cils, for  safe  custody,  in  the  cashier's  vault  of  the  Bank  of  North 
America,  at  Philadelphia,  known  as  the  old  bank,  where  the  same 
were  found  after  his  decease.  And  the  defendant  believes  it  to  be 
true,  that  the  said  testator  departed  *this  life,  on  or  about  the  r*48ft 
9th  day  of  August,  1824,  in  the  city  of  London,  without  ■- 
having  revoked  or  altered  his  said  will  and  codicils.  And  the  de- 
fendant further  answering,  says,  that  George  Roberts  and  Abraham 
Lidden,  in  the  said  will  respectively  named,  both  died  in  the  life- 
time of  the  said  testator ;  that  the  defendant,  at  the  time  of  the 
death  of  the  said  testator,  was  the  president  of  the  Bank  of  North 
America,  at  Philadelphia,  known  as  the  old  bank.  And  the  de- 
fendant admits  it  to  be  true,  that  soon  after  the  death  of  the  said 
testator,  to  wit,  on  the  19th  day  of  November,  1824,  this  defendant 
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duly  proved  the  said  will  and  codicils,  in  the  office  of  the  register 
for  the  probate  of  wills  and  granting  letters  of  administration  for 
the  city  and  county  of  Philadelphia,  and  received  letters  testament- 
ary thereon.  And  that  the  defendant  also  duly  proved  the  said 
will  and  codicils  in  the  Prerogative  Court  of  Canterbury,  in  Eng- 
land, and  obtained  probate  thereto  from  that  Court.  And  this  de- 
fendant admits  it  to  be  true,  that  as  executor  as  aforesaid,  he  has 
possessed  himself  of  all  the  personal  estate  and  effects  of  the  said 
testator  in  the  United  States,  or  of  so  much  thereof,  as  has  come  to 
his  knowledge ;  a  true  account  of  which  is  in  the  schedule  hereto 
annexed.  And  this  defendant  has  paid  the  charges  of  proving  the 
said  will,  at  Philadelphia,  and  other  charges  incident  thereto,  and 
six  of  the  legacies,  the  others  having  not  yet  been  claimed,  be- 
queathed by  the  said  will,  a  true  account  of  which  payments  is  in 
the  schedule  hereto  annexed,  and  that  as  executor,  other  charges 
must  be  incurred  in  managing  and  settling  the  estate ;  the  amount 
of  which  cannot  now  be  ascertained ;  and  that  this  defendant,  as 
executor,  will  be  entitled  to  a  commission  for  his  services.  And 
this  defendant  further  answering,  says,  that  he  believes  it  to  be  true, 
that  the  said  testator  was,  at  the  time  of  his  death,  (among  other 
descriptions  of  property,)  possessed  of  property  in  the  English  funds, 
that  is  to  say,  four  thousand  pounds  bank  stock;  ten  thousand 
pounds  three  per  cent,  consolidated  bank  annuities;  twelve  thou- 
sand five  hundred  pounds  reduced  three  and  a  half  per  cent,  bank 
annuities ;  and  three  thousand  five  hundred  pounds  new  four  per 
cent,  bank  annuities ;  and  that  the  testator,  also,  was  possessed  of 
East  India  stock,  and  also  South  Sea  stock  to  a  considerable  amount, 
that  is  to  say,  three  thousand  pounds  East  India  stock,  and  five  thou- 
sand pounds  South  Sea  stock.  And  this  defendant  believes  that  the 
*4«Q1  ^^  *testator  died  possessed  of  other  personal  property  to  a 
J  considerable  amount ;  and  particularly  of  the  sum  of  seven 
hundred  and  ninety  pounds  three  shillings  and  five  pence,  in  the  hands 
of  his  bankers,  Messrs.  Hoare,  of  London ;  but  that  no  part  of  the 
property  of  the  said  testator,  except  that  in  the  United  States  of 
America,  as  before  stated,  has  come  to  the  hands  or  possession  of 
this  defendant.  That  the  whole  of  the  property  of  the  said  testator, 
in  England,  is  claimed  by  John  Aspden,  of  London,  as  entitled 
thereto,  under  the  devise  of  the  said  testator,  as  his  heir  at  law ; 
and  that  the  said  John  Aspden  has  filed  a  bill  in  the  Court  of  Chan- 
cery, in  England,  against  this  defendant,  as  executor  of  the  said  tes- 
tator— and  has,  by  the  injunction  of  the  said  Court,  restrained  and 
prevented  this  defendant  and  his  agents  from  obtaining  possession 
of  any  part  of  the  property  in  England,  of  which  the  said  testator 
died  possessed,  further  than  that  his  attorneys,  S.  Williams,  and  J. 
Sterling,  received  the  sum  of  three  hundred  pounds,  being  one-half 
year's  dividend  on  three  thousand  pounds,  East  India  stock,  belong- 
ing to  the  testator.  That  the  expenses  of  proving  the  will  of  the 
said  testator,  in  England,  amounted  to  seven  hundred  and  fifteen 
pounds  seventeen  shillings  and  ten  pence,  to  pay  which  in  part 
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the  said  sum  of  three  hundred  pounds  was  applied  by  Messrs. 
Williams  and  Sterling,  and  the  residue,  four  hundred  and  fifteen 
pounds  seventeen  shillings  and  ten  pence,  was  paid  out  of  the  sum 
in  the  hands  of  Messrs.  Hoare,  the  testator's  bankers.  The  said 
suit  in  Chancery,  by  the  said  John  Aspden,  is  yet  pending  and  un- 
determined. This  defendant  has  annexed  to  this,  his  answer,  a 
copy  of  the  bill  filed  by  said  John  Aspden.  And  this  defendant, 
further  answering,  says,  he  does  not  know,  and  is  unable  to  an- 
swer, from  his  belief  or  otherwise,  whether  the  said  testator  left  the 
complainant  his  heir  at  law,  or  whom  he  left  his  heir  at  law.  But 
this  defendant,  further  answering,  says,  that  the  said  John  Aspden, 
of  London,  claims  to  be  heir  at  law ;  and  as  such,  entitled  to  the 
residue  of  the  said  testator's  property ;  and  that  there  are  many 
persons  residing  in  the  United  States  of  America,  who  claim  to  be 
next  of  kin  to  the  said  testator,  and  as  such,  to  be  entitled  to  distri- 
butive shares  of  the  estate.  That  this  defendant  is  not  able, 
from  his  own  knowledge,  to  name  all  the  persons  who  so  claim 
to  be  next  of  kin,  but  that  he  has  annexed  to  this  his  answer,  a 
schedule,  which  he  prays  may  be  taken  as  a  part  of  his  answer, 
♦containing  the  names  of  some  of  the  persons  so  claiming  to  r*4Q0 
be  next  of  kin,  and  the  manner  in  which  they,  or  some  of  *• 
them,  have  alleged  to  this  defendant,  they  are  connected  with  the 
said  testator.  This  defendant,  further  answering,  says,  that  three 
suits  have  been  instituted  against  him,  as  executor  of  the  said 
testator,  in  the  District  Court  of  the  city  and  county  of  Philadelphia, 
by  persons  claiming  to  be  next  of  kin  to  the  said  testator,  to  wit, 
one  to  December  term,  1826,  by  Stacy  Kirkbridge,  and  Sarah,  his 
wife,  late  Sarah  Hammett ;  another  to  the  same  term,  by  James 
Packer;  and  the  third  to  September  term,  1827, by  Job  Packer; 
which  suits  are  still  pending  and  undetermined.  And  this  defend- 
ant, further  answering,  says,  that  he  can  neither  admit  nor  deny 
that  the  said  testator  was  a  citizen  of  Pennsylvania,  as  alleged  in 
the  said  bill.  That  from  information,  he  believes  that  the  said 
Matthias  Aspden,  the  testator,  was  born  in  or  about  the  year  1756, 
at  Philadelphia,  then  being  the  place  of  residence  of  his  parents ; 
that  he  continued  to  reside  there,  and  afterwards  was  engaged  in 
business  at  Philadelphia  as  a  merchant,  with  some  success,  before 
he  was  twenty-one  years  of  age.  Upon  the  breaking  out  of  the 
war  between  Great  Britain  and  America,  in  the  year  1776,  or  some 
time  in  that  year,  being  still  a  minor,  he  went  to  England,  with 
what  view,  this  defendant,  from  his  own  knowledge,  is  not  able  to 
say;  but  he  believes  that  he  went  with  an  impression  that  the 
power  of  Great  Britain  must  soon  prevail  in  putting  down  the  re- 
sistance made  in  America.  That  the  said  testator  subsequently 
came  several  times  to  the  United  States  of  America,  and  invested 
large  sums  there  in  the  public  or  government  stock,  or  in  other  secu- 
rities ;  that  he  made  his  will  and  the  codicils  thereto,  at  Philadel- 
phia, the  place  of  his  birth,  and  deposited  them  in  the  bank  there  -, 
but  whether,  after  so  returning  to  the  United  States  of  America,  the 
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testator  went  back  to  England  as  his  home,  or  only  for  the  purpose 
of  superintending  his  property ;  and  whether  the  testator  did,  in 
fact,  change  his  domicil,  this  defendant  (save  and  except  as  appears 
by  the  facts)  doth  not  know,  and  is  unable  to  answer.  But  this  de- 
fendant believes  that  the  said  testator,  when  in  England,  considered 
himself  as  an  alien,  and  as  such,  claimed  to  have  returned  the  tax 
taken  from  his  dividends  while  he  was  absent  from  England,  ac- 
*4911  cor<^nS  t0  ^e  provisions  of  the  *law  exempting  aliens  from 
J  the  tax  if  not  resident  in  England.  That  he  died  in  King 
street,  Holborn,  London.  And  this  defendant  says,  that  he  submits 
to  the  judgment  of  the  Court,  whether,  upon  the  true  construction 
of  the  said  will  of  the  said  testator,  the  next  kin  of  the  said  testator 
are  entitled,  under  the  same,  to  take  the  residue  of  the  personal 
estate  and  effects  of  the  said  testator,  or  whether  the  complainant, 
if  he  be  the  heir  at  law,  and  if  not,  whether  any  other  person  as 
heir  at  law  of  the  said  testator,  is  entitled  to  take  the  same 
under  the  said  will  as  such  heir  at  law.  And  this  defendant  sub- 
mits to  act  as  this  honourable  Court  shall  direct,  being  indemnified 
and  paid  his  costs,  charges,  and  expenses  therein.  And  this  defend- 
ant denies  all  combination  and  confederacy  with  which  he  is 
charged  in  and  by  the  said  bill,  without  this,  that,  &c. 

"Henry  Nixon." 

Petitions  were  filed  in  the  Circuit  Court  by  persons  who  claimed 
to  have  distribution  among  them  of  the  estate  of  the  testator,  as  the 
party  contemplated  by  the  will ;  each  petition  setting  forth  the  rela- 
tionship between  the  persons  presenting  the  same,  and  the  testator, 
and  praying  to  be  admitted  as  parties  to  the  suit,  for  the  purpose  of 
claiming  the  fund  admitted  by  the  executor  to  be  in  his  hands ;  and 
that  the  Court  would  direct  inquiries  to  be  made  as  to  their  respect- 
ive claims.  George  Harrison  and  the  other  appellants  were  among 
those  who  filed  petitions. 

Upon  the  reading  and  filing  of  the  petitions  of  George  Harrison, 
the  Court  made  an  order,  according  to  the  prayer  of  the  same.  Job 
Packer  and  John  Zane  were,  by  order  of  the  Court,  on  their  appli- 
cation, made  defendants ;  and  Isaac  Zane  was  entered  as  one  of  the 
complainants  in  the  case.  The  record  contained  no  order  or  action 
of  the  Court  on  the  other  petitions,  except  an  entry  in  reference  to 
each  petition,  "read  and  filed,"  or  "filed." 

The  Circuit  Court  ordered  that  it  be  referred  to  a  master  to 
examine  and  state  the  next  of  kin  of  the  testator,  Matthias  Aspden; 
and  commissions  were  ordered  to  take  the  depositions  of  distant 
witnesses. 

*492l  After  *e  coming  in  of  the  master's  report,  in  which  was 
J  'contained  a  list  of  the  heirs  and  kindred  of  the  whole  and 
half-blood  of  Matthias  Aspden,  the  testator ;  and  in  which  he  reports 
that  John  Aspden  was  "heir  at  common  law,"  the  Circuit  Court  made 
the  following  decree: 

"And  now,  this  26th  day  of  December,  A.  D.  1833,  this  cause 
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coming  on  to  be  heard  on  the  bill,  answer,  petitions,  exhibits,  proofs, 
and  master's  reports,  and  the  several  parties  having  been  fully  heard 
by  their  counsel,  and  the  Court  having  taken  time  to  consider  of  the 
same  till  this  day,  do  order,  adjudge,  and  decree,  that  the  defendant, 
Henry  Nixon,  surviving  executor  of  Matthias  Aspden,  deceased,  do 
account  for,  pay  over,  transfer,  and  deliver  to  John  Aspden,  of  Lan- 
cashire, in  England,  one  of  the  said  parties,  the  heir  at  law  of  the 
said  Matthias  Aspden,  the  entire  balance  of  the  personal  estate  of 
the  said  Matthias  Aspden,  which  has  come  to  his  hands  to  be  ad- 
ministered, after  paying  the  debts  and  legacies  of  the  said  Matthias 
Aspden,  and  the  costs  of  this  suit,  (which  are  hereby  ordered  to  be 
paid  out  of  the  said  fund.)  And  the  Court  do  further  order,  adjudge, 
and  decree,  that  the  bill  and  petitions,  so  far  as  they  relate  to  the 
other  complainants  and  petitions,  who  are  claimants  before  the  Court, 
and  all  other  claimants  before  the  Court,  however  appearing,  be  dis- 
missed, without  costs. 

"  As  to  all  parties  who  are  claimants  before  the  Court  by  bill,  pe- 
tition, or  otherwise,  their  complaint,  petition,  and  proceedings  are 
dismissed  without  costs." 

From  this  decree  George  Harrison,  and  Thomas  H.  White,  Ann 
Emily  Bronson,  Elizabeth  White  Bronson,  Hetta  Atwater  Bronson, 
and  William  White  Bronson,  minors,  by  their  guardian,  the  said 
Thomas  H.  White,  Mary  Harrison,  a  minor,  by  her  guardian,  Eliza- 
beth Harrison,  Esther  M'Pherson,  and  Elizabeth  M'Pherson,  children 
of  Elizabeth  M'Pherson,  deceased,  John  Zane  and  Isaac  Zane,  prose- 
cuted an  appeal  to  this  Court. 

Before  the  argument  of  the  case,  Mr.  James  S.  Smith  stated  to  the 
Court,  that  he,  with  Mr.  Coxe,  appeared  before  the  Court  either  as 
amici  curias, or  as  the  Court  would  permit  them  to  appear;  in  behalf 
of  the  heirs  of  John  Aspden,  late  of  Old  street,  *London,  who  r#493 
claim  to  be  the  heirs  at  law  of  Matthias  Aspden,  the  testator:  ■- 
and  who  had  no  notice  of  the  proceedings  in  the  Circuit  Court  of 
Pennsylvania.  It  is  the  wish  of  the  counsel  for  these  claimants  to 
be  permitted  to  show  irregularities  in  the  proceedings,  and  to  have 
the  case  remanded  to  the  Circuit  Court,  in  order  that  they  may  be 
allowed  to  come  in  and  substantiate  their  claims  to  the  whole  estate, 
as  the  heir  at  law.  John  Aspden,  whose  heirs  they  represent,  pro- 
secuted a  claim  to  the  estate  of  the  testator,  by  a  bill  in  the  Court 
of  Chancery  in  England,  which  bill  is  referred  to,  and  annexed  to 
the  answer  of  the  executor,  filed  in  the  Circuit  Court,  and  forms  part 
of  the  record  now  before  this  Court. 

Mr.  Sergeant,  for  the  appellees,  objected.  The  heirs  of  John 
\spden  made  an  application  to  the  Circuit  Court  for  a  bill  of  review, 
for  the  purpose  of  obtaining  admission  into  the  case.  The  Court 
refused  to  give  them  the  permission  asked,  and  they  then  obtained 
a  citation  from  the  Orphan's  Court  of  the  county  of  Philadelphia, 
directed  to  Henry  Nixon,  as  executor  of  Matthias  Aspden,  returna- 
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ble  on  the  16th  of  January,  1835,  four  days  after  the  meeting  of  this 
Court ;  thus  seeking  to  maintain  their  claims  in  that  Court.  They 
have  since  filed  an  original  bill  in  the  Circuit  Court  of  Pennsylvania, 
against  the  executor. 

Mr.  Coxe,  in  support  of  the  application.  The  case  now  before  the 
Court,  is  that  of  a  bill  filed  by  Samuel  Packer,  asserting  himself  to 
be  the  heir  at  law  of  the  testator,  ex  parte  materna,  against  the 
executor.  These  were  the  original  parties  to  the  proceedings ;  other 
persons  came  in  by  petition,  which  petitions  were  filed,  but  no  amend- 
ments were  made  to  the  bill;  and  on  the  filing  of  some  of  the  peti- 
tions no  order  was  made  by  the  Circuit  Court,  directing  the  petitioners 
to  be  admitted  as  parties.  The  appeal  from  the  Circuit  Court  is 
not  made  by  Samuel  Packer,  who  was  the  only  party  who  could 
appeal. 

The  counsel  who  present  this  application,  desire  that  the  Court 
will  look  at  the  record ;  and  they  trust,  that  the  Court,  seeing  its  im- 
perfections, will  remand  the  case  to  the  Circuit  Court.  The  proper 
parties  are  not  before  the  Court. 

*4941       ^t  ^e  *ast  sess*ons  °f  ^is  Court,  the  Chesapeake  and  Ohio 
J  *Canal  Company  were  permitted  to  appear  in  the  case  of 
Mumma  v.  The  Potomac  Company,  and  take  upon  themselves  the 
whole  argument  of  the  case.     8  Peters,  281. 

Mr.  Justice  Stoby  stated,  that  it  appeared  by  the  charter  of  the 
Chesapeake  and  Ohio  Canal  Company,  that  the  Potomac  Company 
had  been  merged  in  the  former  company,  and  had  vested  in  them 
all  their  property,  and  were  subjected  to  the  responsibilities  of  the 
Potomac  Company. 

Mr.  Chief  Justice  Marshall. 

The  only  parties  the  Court  can  know,  are  those  in  the  record. 
They  cannot  permit  counsel  who  represent  parties  who  may  think 
themselves  interested,  not  in  the  record,  to  come  in  and  interfere. 
Let  the  argument  proceed,  and  if  the  Court  see  that  the  proper 
parties  are  not  before  the  Court,  they  will  act  as  may  be  required. 

Mr.  Ingersoll,  representing  the  executor,  handed  to  the  Court  the 
proceedings  of  the  Circuit  Court  of  the  District  of  Pennsylvania, 
on  a  bill  of  review  filed  by  the  heirs  of  John  Aspden,  of  Old  street, 
London ;  against  the  executor,  and  the  citation  issued  to  the  ex- 
ecutor at  their  instance,  in  the  Orphan's  Court  of  the  county  of 
Philadelphia. 

At  a  subsequent  day  of  the  term,  when  the  cause  came  on  for 
argument  upon  the  merits,  a  question  was  presented  by  Mr.  Webster, 
who,  with  Mr.  Tilghman  and  Mr.  Newbold,  was  the  counsel  for  the 
appellants ;  whether  the  bill  taken  by  itself,  or  in  connexion  with  the 
answer,  contained  sufficient  matter  upon  which  the  Court  could  pro- 
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ceed,  and  finally  dispose  of  the  cause.  It  was  submitted,  that  the 
bill  contains  no  averment  of  the  actual  domicil  of  the  testator,  at  the 
time  he  made  his  will,  or  at  any  intermediate  period,  before,  or  at 
his  death.  The  Court  directed  this  question  to  be  argued,  before  the 
argument  should  proceed  on  the  merits. 

Mr.  W.  Rawle,  Jun.,  for  John  Aspden.  r*49'5 

The  motion  to  remand  this  cause  is  founded  on  a  sugges-  L 
tion  that  its  decision  will  turn  upon  the  question  of  the  testator's 
domicil ;  and  that  this  fact,  not  being  averred  in  the  pleadings,  the 
Court  cannot  decide  it.  If  it  can  be  shown,  either  that  the  fact  is 
not  material,  or  that  it  is  sufficiently  averred,  the  motion  cannot  be 
sustained. 

In  the  Court  below,  the  question  of  domicil,  though  it  was  made 
a  point  in  the  cause,  was  little  relied  upon.  The  argument  went 
mainly  on  the  ground  that  the  law  of  England  and  that  of  Penn- 
sylvania, as  to  the  construction  of  the  will  in  question,  was  the 
same ;  and  if  this  position  be  correct,  it  is  manifest  that  the  question 
of  domicil  is  wholly  immaterial.  The  establishment  of  this  posi- 
tion, however,  belongs  to  the  main  argument.  To  discuss  the  prin- 
cipal question  in  the  cause,  upon  a  preliminary  question,  whether  or 
not  the  cause  shall  come  on,  would  derange  the  whole  order  of  the 
argument,  and  place  the  appellee  under  great  disadvantages.  The 
proper  course  seems  to  be  for  the  Court  to  hear  the  cause  argued ; 
and  if  the  decree  of  the  Circuit  Court  can  be  affirmed,  without 
touching  the  question  of  domicil,  it  will  be  unnecessary  to  consider 
whether  the  pleadings  raise  that  question  or  not.  If,  on  the  other 
hand,  it  be  found  to  be  material,  and  the  record  does  not  present  it 
properly  to  the  Court ;  it  will  be  time  enough  to  remand  the  cause 
in  order  to  have  the  pleadings  amended. 

But  the  question  of  domicil,  if  it  be  material,  is  before  the  Court 
The  rules  of  equity  pleading,  though  they  call  for  certainty  and 
precision  to  a  reasonable  extent,  are  not  so  rigorous  in  their  require- 
ments, as  those  which  govern  the  proceedings  of  Courts  of  Law. 
From  the  nature  and  objects  of  its  jurisdiction,  the  rules  of  a  Court 
of  Chancery  must  possess  a  more  liberal  character.  2  Madd.  Ch.  168; 
Coop.  Eq.  PI.  b,  340. 

Testing  the  record  of  this  cause  by  the  rules  of  pleading  in  equity, 
fairly  construed,  the  question  of  domicil  is  distinctly  raised.  The 
proper  place  for  the  averment  of  such  a  fact  is  the  bill ;  but  if  that 
be  defective,  the  defect  may  be  cured  by  the  subsequent  pleadings. 
If  a  material  fact  be  not  averred  in  the  bill,  it  is  not  a  good  bill.  To 
constitute  a  good  bill,  it  must  set  forth  such  a  case  as  will,  upon  its 
face,  entitle  the  complainant  to  a  decree  in  its  favour.  He  must 
state  his  title  *in  such  a  manner  as  to  give  the  Court  to  un-  r»496 
derstand  the  character  in  which  he  claims,  and  the  nature  and  *■ 
extent  of  his  interest.  Mitf.  41,42. 156;  2  Madd.  168;  Coop.  5,6,  7. 
If,  however,  these  matters  be  stated  in  general  terms,  it  is  sufficient. 
All  the  subordinate  facts  in  the  evidence  intended  to  be  given,  need 
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not  be  stated.  Every  subordinate  fact  is  substantially  averred  by 
the  averment  of  a  general  fact,  which  embraces  them.  If  the  bill, 
on  its  face,  shows  an  equity  in  the  complainant;  if  it  exhibit  him  in 
a  character  possessing  a  right  to  sue,  and  having  an  interest  which 
he  has  a  right  to  claim ;  it  is  a  good  bill,  and  the  defendant  must 
plead  to  it,  or  answer  it.  If  it  be  defective,  a  demurrer  may  at  once 
be  opposed  to  it.  Mitf.  13;  Coop.  109.  118. 

The  criterion  of  the  soundness  of  a  bill,  is  its  capacity  to  bear  the 
test  of  a  demurrer.  By  this  test  let  the  bill  in  this  case  be  tried.  It 
sets  out  the  will  of  the  testator,  &c,  and  avers  that  the  complainant 
is  his  heir  at  law,  within  the  meaning  of  the  will,  and,  as  such, 
entitled  to  the  property  disposed  of  by  it  It  does  not  set  out  the 
details  of  his  title.  It  does  not  say  whether  he  is  heir  by  the  law 
of  England  or  by  that  of  Pennsylvania,  nor  does  it  state  how  he  is 
heir,  so  as  to  show  under  which  law  he  claimed ;  and  it  would  have 
been  highly  imprudent  if  he  had  done  so.  If  he  had  stated  his  title 
in  such  a  manner  as  to  show  that  he  claimed  under  the  law  of  Eng- 
land alone,  or  under  that  of  Pennsylvania  alone ;  he  might  have 
been  confined  to  proof  of  his  title  as  stated :  but  by  asserting  his 
claim  as  heir  at  law  generally,  he  may  show  that  he  is  so  by  any 
law  which  may  govern  the  case. 

If  the  law  of  England  and  that  of  Pennsylvania  be  the  same,  it 
is  clear  that  it  is  of  no  consequence  where  the  domicil  was.  If,  on 
the  other  hand,  he  was  the  heir  at  law  intended  by  the  will,  only 
because  the  testator's  domicil  was  in  England,  then  the  fact  of 
domicil  was  a  subordinate  fact— one  of  the  constituent  parts  of  the 
character  of  heir,  the  averment  of  which  is  embraced  by  the  aver- 
ment of  the  general  fact  of  his  being  the  heir  at  law  described  by 
the  testator.  When  he  avers  that  he  is  the  heir,  he  avers  all  the 
facts  which  make  him  30.  The  whole  embraces  all  the  parts. 
*4971  Appty™S  t0  *hi8  bill  the  test  of  a  demurrer,  does  it  show 
-I  *title  in  the  complainant  ?  If  it  had  been  demurred  to,  what 
would  have  been  the  result  ?  The  will  gives  the  estate  of  the  testa- 
tor to  his  heir  at  law ;  the  plaintiff  avers  that  he  is  the  testator's  heir 
at  law ;  the  demurrer  admits  that  he  is  so :  and,  as  a  necessary  con- 
sequence, the  decree  must  be  in  his  favour ;  or  the  defendant  must 
plead  or  answer. 

The  fact  of  domicil,  therefore,  if  it  be  material,  is  substantially 
averred  in  the  bill. 

But  if  the  bill  be  defective,  it  is  cured  by  the  answer;  which 
distinctly  presents  to  the  Court  the  question  of  domicil.  An  answer 
not  only  meets  the  case  set  forth  by  the  bill,  but  may  set  forth  new 
matter  essential  to  the  defendant's  case,  either  to  add  to  or  qualify 
the  case  exhibited  by  the  bill,  or  to  make  out  a  new  and  independ- 
ent case  for  himself.  If  the  new  facts  stated  in  the  answer  are 
denied  by  the  plaintiff's  replication,  they  are  put  in  issue ;  if  they 
are  not  denied,  they  are  submitted  to  the  Court,  by  whom  their  legal 
effect  is  determined.  Mitf.  15.  315, 314;  Cowp.324;  2  Maddock,  334. 
If,  then,  facts  necessary  to  make  out  the  plaintiff's  case  are  not  found 
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in  the  bill,  but  the  defendant  introduces  them  into  the  answer,  and 
submits  the  whole  matter  to  the  Court,  it  is  regularly  before  them: 

This  rule  has  a  peculiar  application  to  a  suit  against  a  trustee, 
such  as  the  defendant  in  this  cause.  Mitf.  11.  In  the  present  in- 
stance the  whole  matter  is  presented  by  the  answer.  The  defend- 
ant answers  what  he  considers  the  interrogatories  propounded  by 
the  bill.  He  does  not  aver  that  the  testator's  domicil  was  either  in 
England  or  Pennsylvania,  but  he  states  distinctly  all  the* facts  within 
his  knowledge  upon  which  the  question  of  domicil  depends ;  and 
being  incapable  of  drawing  the  conclusion  of  law  from  the  facts,  he 
submits  the  decision  of  the  question  to  the  Court,  to  whom  it  pro- 
perly belongs.  If  he  had  answered  otherwise,  he  must  have  done 
so  with  great  latitude  of  conscience ;  for  how  could  he  undertake  to 
swear  to  a  conclusion  of  law? 

The  reason  of  the  law  is  its  life.  The  reason  why  averments  are 
required  is,  that  the  parties  may  be  apprised  of  what  they  are  to 
meet,  and  to  prevent  surprise.  Coop.  5.  7.  If  then  the  plaintiff 
omits  to  state  his  case  in  such  a  manner  as  to  apprize  his  adversary 
of  a  material  fact  in  dispute ;  and  the  defendant  shows,  not  only 
by  his  answer,  but  by  his  *evidence,  that  he  is  fully  aware  r#4qs 
of  it ;  how  can  it  be  alleged  that  he  is  taken  by  surprise ;  *■ 
and  how  can  the  Court  be  at  a  loss  for  the  means  of  deciding  the 
question  raised  by  it  ?  After  such  an  answer,  no  reasonable  objec- 
tion could  be  made  to  any  evidence  on  the  subject  of  domicil  offered 
by  the  plaintiff;  for  the  question  having  been  raised  by  the  answer, 
if  not  by  the  bill,  either  party  was  at  liberty  to  give  his  proofs  in 
relation  to  it.  Neither  party  could  object  to  the  evidence  for  want 
of  an  averment :  but  the  answer  to  the  present  motion  derives 
additional  force  from  the  circumstance,  that  not  only  no  objection 
was  made  to  evidence  offered  by  the  plaintiff,  but  the  real  defend- 
ants in  the  cause,  by  whom  the  present  motion  is  made,  themselves 
gave  the  only  evidence  that  was  given  on  the  subject  of  the  testa- 
tor's domicil.  The  parties  went  to  a  hearing  upon  that  evidence, 
and  the  Court  passed  upon  it.  .  Can  it  then  be  tolerated,  that  the 
party  who  raised  the  question,  who  gave  all  the  evidence  he  could 
collect  in  reference  to  it,  who  went  to  a  hearing  upon  it,  and  had  a 
decree  against  him ;  shall,  in  an  Appellate  Court,  move  to  remand 
the  cause  for  want  of  a  technical  averment  in  the  bill  ?  To  permit 
him  to  do  so,  would  be  to  sacrifice  reason  and  justice  to  the  merest 
and  most  unsubstantial  form.  It  would  be  vain  to  say  that  Courts 
of  Equity  act  on  the  broad  principles  of  justice,  and  that  rules  are 
devised  as  instruments  for  the  promotion  of  its  ends.  To  grant  the 
present  motion,  the  Court  must  go  beyond  a  Court  of  Law  in  its 
adherence  to  technicality. 

Mr.  Tilghman,  for  the  appellants.  It  is  the  wish  of  all  the  parties 
interested  in  this  case,  that  all  the  questions  involved  in  it  shall  be 
fully  presented,  and  a  full  discussion  of  them  take  place,  before  this 
Court  shall  decide  upon  the  interests  affected  by  these  questions.  To 
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the  executor  this  is  most  important  for  his  protection.  But  a  decree 
of  this  Court,  in  the  present  state  of  the  pleadings,  will  not  be  a 
final  termination  of  the  controversy. 

The  fact  of  the  domicil  of  Matthias  Aspden,  does  not  appear  in 
the  pleadings,  or  on  the  evidence  in  the  case.  It  is  not  averred  in 
the  bill ;  nor  is  it  brought  forward  in  the  answer.  The  bill  alleges, 
that  the  will  was  made  by  a  citizen  of  Pennsylvania :  the  answer 
M991  a<^ra^ts  to*8*  and  that  the  testator  died  in  "London.  Neither 
-!  the  assertion  of  citizenship,  or  the  admission  of  the  place  of 
death,  puts  forth  the  fact  of  domicil. 

The  fact  of  the  testator's  domicil  has  always  been  considered  as 
most  important  in  the  case ;  whether  in  England,  or  in  Pennsylva- 
nia, will,  as  the  appellants  believe,  have  a  positive  and  decisive 
influence  on  the  rights  of  the  claimants.  If  the  domicil  is  now 
conceded  by  the  appellees  to  have  been  in  Pennsylvania,  the  appel- 
lants are  ready  to  proceed  in  the  argument  on  all  the  other  questions 
in  this  cause. 

In  England,  proceedings  to  establish  the  claims  of  certain  persons 
who  live  there,  were  instituted  for  the  purpose  of  obtaining  the 
property  of  the  testator  in  that  kingdom ;  and  the  proceedings  were 
dismissed  on  the  ground  that  the  domicil  of  the  testator  was  in 
America ;  and  the  whole  of  the  questions  in  the  case,  and  all  the 
claims  of  those  who  made  claims  were  properly  to  be  litigated  in 
Pennsylvania. 

The  executor  has  not  undertaken  to  represent  the  interest  of  any 
one,  but  he  stands  independent.  He  asks,  that  the  case  shall  be  so 
disposed  of,  that  he  shall  be  protected  from  all  further  claims.  If 
the  record  shall  be  certified,  after  the  case  shall  be  decided,  without 
containing  an  explicit  averment  of  domicil ;  and  that  the  fact  of 
domicil  was  not  inquired  into :  it  will  not  appear  that  the  fact  of 
domicil  is  decided.  This  would  expose  the  executor  to  a  claim  in 
another  state,  resting  or  asserted  to  rest  on  the  domicil,  and  claimed 
to  be  essential  to  the  full  decision  of  the  right  of  parties  under  the 
will. 

It  is  not  the  purpose  of  the  counsel  for  the  appellants  to  refer  the 
Court  to  the  elementary  rules  on  this  point ;  as  it  is  conceded  by  the 
counsel  for  the  appellees,  that  the  allegation  of  domicil  must  appear 
in  the  pleadings.  The  only  question  therefore  is,  does  this  appear; 
or  was  it  so  made,  as  that  it  was  investigated,  and  decided  by  the 
Circuit  Court. 

It  is  known  to  the  Court  that  there  is  another  party  claiming  the 
whole  of  the  property  of  the  testator,  and  who  is  not  in  the  proceed 
ings  before  the  Circuit  Court.  He  is  a  formidable  party,  on  the  princi 
pies  decided  in  the  Circuit  Court.  This  party  was,  in  the  opinion 
of  that  Court,  on  a  bill  for  a  review  which  was  presented  to  the 
Court,  admitted  to  be  of  this  character.  Cited,  the  opinion  of  the 
*rool  Circuit  Court  in  the  case  "referred  to.  It  is  thus  shown  that 
°  J  the  record  is  defective,  and  that  there  is  such  a  party.  But 
to  the  next  of  kin,  the  appellants,  this  party  is  of  no  importance 
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His  claim  does  not  affect  their  claims.  They  deny  his  rights  as  heir 
at  law ;  although  they  maintain  that  his  rights,  and  those  of  all 
others,  shall  be  presented  in  the  case  before  its  final  disposition. 

Mr.  Sergeant,  in  reply. 

Is  the  question  of  domicil  open  on  the  pleading  ?  Does  it  appear 
important  ? 

If  the  want  of  an  essential  averment  is  not  taken  notice  of  by 
the  party  claiming  it  as  necessary,  when  he  has  a  full  opportunity 
to  do  so;  his  right  and  opportunity  to  do  so  may  be  lost.  If  the 
point  is  not  sufficiently  before  the  Court,  the  party  complaining 
should  have  moved  to  suppress  the  evidence  on  it.  If  he  does  not 
do  this,  and  goes  into  the  investigation,  can  he  afterwards  avail  him- 
self of  it ;  having  taken  the  opportunity  of  an  examination  and 
discussion  of  the  case,  and  this  after  a  decree.  Those  who  were 
parties  in  the  Circuit  Court  are  precluded  from  taking  this  exception. 

Is  there  not  in  the  pleadings  sufficient  to  have  introduced  evidence 
as  to  the  domicil  of  the  testator  ?  And  if  there  was  not ;  should 
not  those  who  consider  such  an  averment  essential  have  moved  to 
suppress  all  evidence  on  it? 

Is  it  necessary  to  allege  domicil  ?  The  law  settles,  that  every 
man  has  a  domicil.  The  answer  of  the  executor  shows,  that  the 
domicil  was  brought  forward.  But  in  this  case,  the  domicil  of  the 
testator  was  unimportant,  as  the  law  of  England  and  Pennsylvania, 
by  which  this  case  must  be  decided,  is  alike. 

There  is  enough  in  the  case  for  the  decision  of  all  the  claims  on 
the  estate  of  the  testator ;  and  the  executor  will  be  entirely  safe 
under  the  decision  of  this  Court.  He  has  done  all  that  could  or  can 
be  required  of  him. 

It  is  denied  that  any  persons  but  those  in  the  record  have  any 
right  to  interpose  in  this  Court ;  nor  should  the  proceedings  in  the 
Circuit  Court,  after  the  appeal,  have  been  referred  to.  Certainly  no 
reference  should  have  been  made  to  the  opinion  of  the  *Court,  r*501 
in  a  case  subsequently  brought  before  that  Court,  by  a  per-  ■- 
son  not  a  party  in  the  case  here.  Nor  would  the  opinion  of  the 
presiding  judge  in  the  Circuit  Court  sustain  the  reference  to  it,  if 
that  opinion  were  fully  examined. 

Mr.  Ingersoll,  counsel  for  the  executor,  offered  to  the  Court  the 
proceedings  in  the  Circuit  Court  of  Pennsylvania,  on  a  bill  of  review 
filed  in  that  Court  against  the  executor. 

He  stated,  that  if  the  Court  shall  think  proper  to  take  those  proceed- 
ings into  their  consideration,  the  counsel  for  the  executor,  and  those 
who  represent  the  parties  to  the  bill  of  review,  are  prepared  and 
ready  to  act  as  may  be  considered  proper,  and  may  be  permitted. 

Mr.  Sergeant  desired,  that  the  principal  question  before  the  Court 
shall  be  first  decided,  and  after  this  shall  be  disposed  of,  any  other 
matters  which  may  properly  be  considered  may  be  examined. 
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Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  the  case  of  an  appeal  from  a  decree  of  the  Circuit  Court 
of  the  District  of  Pennsylvania,  in  a  suit  in  equity.  The  bill  was 
filed  by  Samuel  Packer,  and  asserts,  that  one  Matthias  Aspden,  a 
citizen  of  Pennsylvania,  made  his  will,  dated  in  Philadelphia,  on  the 
6th  of  December,  1791 ;  and  thereby  bequeathed  all  his  estate,  real 
and  personal,  to  his  heir  at  law,  arid  afterwards  died  in  August, 
1624 ;  and  his  will  was  proved  and  letters  testamentary  were  taken 
out  in  Pennsylvania  by  the  appellee,  under  which  he  has  received 
large  sums  of  money ;  and  the  bill  then  asks  for  a  decree  in  favour 
of  Packer,  who  asserts  himself  to  be  the  true  and  only  heir  at  law 
of  Matthias  Aspden,  and  that  he  is  solely  entitled  under  the  bequest. 
The  answer  of  the  executor  states,  from  information  and  belief,  that 
the  testator  was  born  in  Philadelphia,  which  was  the  residence  of 
his  parents,  about  1756;  that  he  continued  to  reside  there,  doing 
business  as  a  merchant,  with  same  success,  before  he  was  twenty- 
one  years  of  age ;  that  before  the  breaking  out  of  the  war  between 
Great  Britain  and  America,  in  1776,  being  still  a  minor,  he  went  to 
England,  with  what  view,  the  executor  is  not,  from  his  own  know- 

*502l  'e(*Se>  a^e  t0  8ay>  ^ut  ke  believes  ^at  he  went  wi1*1  an  *"n* 
J  pression  that  the  power  of  Great  Britain  must  soon  prevail 
in  putting  down  resistance  in  America;  that  the  testator  subse- 
quently came  several  times  to  the  United  States,  and  invested  large 
sums  in  government  stocks  and  other  securities ;  but  whether,  after 
so  returning  to  the  United  States,  the  testator  went  back  to  England 
as  his  home,  or  only  for  the  purpose  of  superintending  his  property, 
and  whether  the  testator  did  in  fact  change  his  domicil,  the  execu- 
tor (save  and  except  as  appears  from  the  facts)  doth  not  know,  and 
is  unable  to  answer ;  but  he  believes  that  the  testator,  when  iu 
England,  considered  himself  as  an  alien,  &c;  and  he  died  in  King 
street,  Holborn,  London.  The  answer  also  states,  that  the  executor 
proved  the  will,  and  took  out  letters  testamentary  in  England ;  and 
states  certain  proceedings  had  upon  a  bill  in  chancery  in  England, 
against  him,  by  one  John  Aspden  there,  claiming  to  be  the  heir  at 
law  of  the  testator ;  and  annexes  to  his  answer  a  copy  of  the  bill.  He 
also  alleges,  that  several  other  persons  have  made  claims  to  the  same 
property,  as  next  of  kin  of  the  testator,  of  whose  names,  &c,  he 
annexes  a  schedule. 

Various  proceedings  were  had  in  the  Circuit  Court  of  Pennsylva- 
nia ;  and  a  reference  was  made  to  a  master  to  examine  and  state, 
who  were  all  the  heirs,  and  next  of  kin,  of  the  testator.  The  mas- 
ter made  a  report,  which  was  afterwards  confirmed ;  and  thereupon 
a  final  decree  was  made  by  the  Court,  in  favour  of  John  Aspden, 
of  Lancashire,  iu  England,  one  of  the  persons  who  made  claim 
before  the  master,  as  entitled,  as  heir  at  law,  to  the  personal  estate 
in  the  hands  of  the  executor ;  and  the  claims  of  the  other  persons 
claiming  as  heirs  at  law,  were  dismissed ;  and  the  present  appeal 
has  been  taken  by  several  of  these  claimants. 

The  cause  having  come  before  this  Court  for  argument  upon  the 
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merits ;  a  question  occurred  whether  the  frame  of  the  bill,  taken  by 
itself,  or  taken  in  connexion  with  the  answer,  contained  sufficient 
matter  upon  which  the  Court  could  proceed  to  dispose  of  the  merits 
of  the  cause,  and  make  a  final  decision.  The  bill  contains  no  aver- 
ment of  the  actual  domicil  of  the  testator  at  the  time  of  the  making 
of  his  will,  or  at  the  time  of  his  death,  or  at  any  intermediate  period. 
Nor  does  the  answer  contain  any  averments  of  domicil,  which  sup- 
ply these  *defects  in  the  bill,  even  if  it  could  do  so,  as  we  r#503 
are  of  opinion,  in  point  of  law,  it  could  not.  Every  bill  ■- 
must  contain  in  itself  sufficient  matters  of  fact,  per  se,  to  maintain 
the  case  of  the  plaintiff;  so  that  the  same  may  be  put  in  issue  by 
the  answer,  and  established  by  the  proofs.  The  proofs  must  be 
according  to  the  allegations  of  the  parties :  and  if  the  proofs  go  to 
matters  not  within  the  allegations,  the  Court  cannot  judicially  act 
upon  them  as  a  ground  for  its  decision :  for  the  pleadings  do  not  put 
them  in  contestation.  The  allegata  and  the  probata  must  recipro- 
cally meet  to  conform  to  each  other.  The  case  cited  at  the  bar,  of 
Matthew  v.  Hanbury,  1  Vern.  Rep.  187,  does  not  in  any  manner 
contradict  this  doctrine.  The  proofs  there  offered  were  founded 
upon  allegations  in  the  bill,  and  went  directly  to  overthrow  the  con- 
sideration of  the  bonds,  set  up  in  the  answer,  in  opposition  to  the 
allegations  of  the  bill,  the  latter  having  asserted  that  the  bonds 
were  obtained  by  threats  and  undue  means,  and  not  for  any  real 
debt,  or  other  good  consideration.  Is,  then,  any  averment  of  the 
actual  domicil  of  the  testator,  under  the  circumstances  of  the  present 
case,  proper  and  necessary  to  be  made  in  the  bill,  in  order  to  enable 
the  Court  to  come  to  a  final  decision  upon  the  merits  ?  We  think 
that  it  is,  for  the  reasons  which  will  be  presently  stated. 

The  point  was  never  brought  before  the  Circuit  Court  for  con- 
sideration; and,  consequently,  was  not  acted  on  by  that  Court.  It 
did  not  attract  attention  (at  least  as  far  as  we  know)  on  either  side, 
in  the  argument  there  made ;  and  it  was  probably  passed  over,  (as 
we  all  know  matters  of  a  similar  nature  are  everywhere  else,)  from 
the  mutual  understanding, that  the  merits  were  to  be  tried,  and  with- 
out any  minute  inquiry,whether  the  merits  were  fully  spread  upon 
the  record.  It  is  undoubtedly  an  inconvenience,  that  the  mistake 
has  occurred ;  but  we  do  not  see,  how  the  Court  can,  on  this  ac- 
count, dispense  with  what,  in  their  judgment,  the  law  will  otherwise 
require. 

The  present  is  the  case  of  a  will ;  and  so  far,  at  least,  as  the  mat- 
ter of  the  bill  is  concerned,  is  exclusively  confined  to  personalty  be- 
queathed by  that  will.  And  the  Court  are  called  upon  to  give  a 
construction  to  the  terms  of  the  will ;  and,  in  an  especial  manner,  to 
ascertain, who  is  meant  by  the  words  "  heir  at  law,"  in  the  leading 
bequest  in  the  will.  The  language  of  wills  is  *not  of  univer-  r*504 
sal  interpretation,  having  the  same  precise  import  in  all  coun-  *• 
tries,  and  under  all  circumstances.  They  are  supposed  to  speak  the 
sense  of  the  testator,  according  to  the  received  laws  or  usages  of 
the  country  where  he  is  domiciled,  by  a  sort  of  tacit  reference ;  un 
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less  there  is  something  in- the  language,  which  repels  or  controls  such 
a  conclusion.  In  regard  to  personalty  in  an  especial  manner,  the 
law  of  the  place  of  the  testator's  domicil  governs  in  the  distribution 
thereof,  and  will  govern  in  the  interpretation  of  wills  thereof,  un- 
less it  is  manifest,  that  the  testator  had  the  laws  of  some  other  coun- 
try in  his  own  view. 
^y  No  one  can  doubt,  if  a  testator  born  and  domiciled  in  England 
during  his  whole  life,  should,  by  his  will,  give  his  personal  estate  to 
his  heir  at  law,  that  the  de scrip tio  personae  would  have  reference  to, 
and  be  governed  by,  the  import  of  the  terms  in  the  sense  of  the  laws 
of  England.  The  import  of  them  might  be  very  different,  if  the  tes- 
tator were  born  and  domiciled  in  France,  in  Louisiana,  in  Pennsyl- 
vania, or  in  Massachusetts.  In  short,  a  will  of  personalty  speaks 
according  to  the  laws  of  the  testator's  domicil,  where  there  are  no 
other  circumstances  to  control  their  application:  and  to  raise  the 
question,  what  the  testator  means,  we  must  first  ascertains  hat  was 
his  domicil,  and  whether  he  had  reference  to  the  laws  of  that  place, 
or  to  the  laws  of  any  foreign  country.  Now,  the  very  gist  of  the 
present  controversy  turns  upon  the  point, who  were  the  person,  or 
persons,intended  to  be  designated  by  the  testator,  under  the  appella- 
tion of  "  heir  at  law."  If,  at  the  time  of  making  his  will,  and  at  his 
death,  he  was  domiciled  in  England,  and  had  a  reference  to  its  laws, 
the  designation  might  indicate  a  very  different  person,  or  persons, 
from  what  might  be  the  case,  (we  do  not  say  what  is  the  case,)  if,  at 
the  time  of  making  his  will,  and  of  his  death,  he  was  domiciled  in 
Pennsylvania.  In  order  to  raise  the  question  of  the  true  interpreta- 
tion and  designation,  it  seems  to  us  indispensable,  that  the  country 
by  whose  laws  his  will  is  to  be  interpreted,  should  be  first  ascer- 
tained ;  and  then  the  inquiry  is  naturally  presented,  what  the  pro- 
visions of  those  laws  are. 

If  this  be  the  true  posture  of  the  present  case,  then  the  bill  should 
allege  all  the  material  facts, upon  which  the  plaintiff's  title  depends; 
and  the  final  judgment  of  the  Court  must  be  given,  so  as  to  put  them 
*5051  *n  contestat*on  m  a  proper  and  regular  *manner.  And  we 
J  do  not  perceive,how  the  Court  can  dispose  of  this  cause  with- 
out ascertaining, where  the  testator's  domicil  was  at  the  time  of  his 
making  his  will,  and  at  the  time  of  his  death ;  and  if  so,  then  there 
ought  to  be  suitable  averments  in  the  bill  to  put  these  matters  in 
issue. 

In  order  to  avoid  any  misconception,  it  is  proper  to  state,  that  we 
do  not  mean,  in  this  stage  of  the  cause,  to  express  any  opinion,  what 
would  be  the  effect  upon  the  interpretation  of  the  will,  if  the  domi- 
cil of  the  testator  was  in  one  country  at  the  time  of  his  making  his 
will,  and  in  another  country  at  the  time  of  his  death.  This  point 
may  well  be  left  open  for  future  consideration.  But  being  of  opinion, 
that  an  averment  of  the  testator's  domicil  is  indispensable  in  the  bill, 
we  think  the  case  ought  to  be  remanded  to  the  Circuit  Court,  for  the 
purpose  of  having  suitable  amendments  made  in  this  particular ;  and 
that  it  will  be  proper  to  aver  the  domicil  at  the  time  of  making  the 
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will,  and  at  the  time  of  the  death  of  the  testator,  and  during  the  in- 
termediate period,  (if  there  be  any  change,)  so  that  the  elements  of  a 
full  decision  may  be  finally  brought  before  the  Court.  The  petitions 
of  the  claimants  should  contain  similar  averments. 

It  appears,  from  the  motions,which  have  been  made  to  this  Court, 
as  well  as  from  certain  proceedings  in  the  Court  below,  which  have 
been  laid  before  us  in  support  thereof,  that  there  are  certain  claim- 
ants of  this  bequest,  asserting  themselves  to  be  heirs  at  law,  whose 
claims  have  not  been  adjudicated  upon  in  the  Court  below,  on  ac- 
count of  their  having  been  presented  at  too  late  a  period.  As  the 
cause  is  to  go  back  again  for  further  proceedings,  and  must  be  again 
opened  there  for  new  allegations  and  proofs,  these  claimants  will 
have  a  full  opportunity  of  presenting  and  proving  their  claims  in  the 
cause :  and  we  are  of  opinion,  that  they  ought  to  be  let  into  the 
cause  for  this  purpose.  In  drawing  up  the  decree,  remanding  the 
cause,  leave  will  be  given  to  them  accordingly.  The  decree  of  the 
Circuit  Court  is,  therefore,  reversed ;  and  the  cause  is  remanded  to 
the  Circuit  Court  for  further  proceedings,  in  conformity  to  this  opi- 
nion. 

Mr.  Justice  Baldwin,  dissenting. 

The  preliminary  question  which  has  been  decided  by  this  r*,.ofi 
Court,  is  one  of  the  deepest  interest  to  all  suitors  in  the  inferior  ■- 
Courts  of  the  United  States,  the  judges  thereof,  and  the  profession 
generally.  The  nature  of  the  objection  to  hearing  the  cause  on  its  me- 
rits, or  to  even  examine  the  evidence  or  the  decree ;  the  time  at  which 
it  was  made,  with  its  attendant  circumstances;  make  this  case  a  prece- 
dent of  infinite  importance  as  a  rule  for  future  proceedings  in  a  Court  of 
the  last  resort,  in  the  exercise  of  a  jurisdiction  exclusively  appellate. 

A  final  decree  of  a  Circuit  Court,  rendered  in  a  long-pending  and 
zealously  contested  cause,  after  the  fullest  consideration,  has  not 
only  been  reversed,  but  all  its  proceedings  so  completely  annulled  as 
to  open  the  case  to  new  parties,  new  bills,  pleadings,  issues,  and  evi- 
dence ;  and  to  make  it  necessary  to  begin  de  novo,  in  the  same  man- 
ner as  if  the  Court  had  never  acted  on  any  question  which  could 
arise. 

This  has  been  done,  too,  on  an  objection  not  taken  by  counsel, 
either  in  the  Circuit  Court,  or  assigned  for  error  here  in  the  printed 
brief  of  their  points,  presented  to  this  Court  as  the  ground  of  a  re- 
versal of  the  decree  of  which  the  appellants  complain ;  nor  did  either 
of  their  counsel  think  proper  to  avail  themselves  of  the  suggestion 
after  it  fell  from  the  bench,  until  the  one  who  opened  the  argument 
had  closed  his  view  of  the  first  ground  assigned  in  the  brief  for  error. 
And  when,  on  the  next  day,  another  of  the  counsel  of  the  appellants 
drew  the  attention  of  the  Court  to  the  objection,  it  was  not  to  reverse 
the  decree  as  erroneous  in  law  or  fact,  but  as  a  reason  for  consider- 
ing it  as  so  merely  and  utterly  void,  as  to  make  it  improper  to  ex- 
amine into  the  errors  assigned  by  himself  and  colleagues ;  and  pro- 
per to  suspend  the  argument  on  the  merits,  till  the  consideration  of 
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the  question  thus  raised,  the  decision  of  which  leaves  the  law,  jus- 
tice, and  equity  of  the  case  untouched,  while  every  proceeding  had 
in  it  is  utterly  prostrated ;  leaving  the  parties,  at  the  end  of  a  seven 
years'  litigation,  to  begin  anew.  To  them  it  is  no  consolation  that 
these  effects  have  been  produced  by  an  objection  of  mere  form,  not 
deemed  by  the  counsel  of  either  party  worthy  of  being  noticed  or 
guarded  against ;  for  the  action  of  an  appellate  Court  on  a  judgment 
at  law,  or  a  decree  in  equity,  can  be  of  no  middle  character.  A  re- 
versal annuls  it  to  all  intents  and  purposes ;  it  can  no  longer  be  given 
in  evidence  in  support  of  any  right,  or  as  proof  of  any  fact  in  favour 
*5071   *0^  ^e  Party  *n  w^ose  favour  it  was  rendered,  or  against  the 

■■  opposite  party:  no  one  thing  remains  a  res  adjudicata,  but 
every  question  of  law  and  fact  is  as  entirely  open,  as  if  the  Court  had 
never  given  a  judgment  or  decree.  It  is  inconsistent  with  the  constitu- 
tion of  appellate  Courts  in  England,  or  the  states  of  this  Union,  to  mo- 
dify a  general  reversal  of  a  judgment  or  decree ;  it  is  absolute,  and 
must  be  attended  with  all  legal  consequences,  which  no  Court  can 
avert  by  any  salvo  or  declaration  that  it  is  reversed  only  pro  forma ; 
the  decree  or  judgment  cannot  be  in  any  part  carried  into  effect  in  the 
Court  below,  or  come  again  into  an  appellate  Court,  till  a  new  one 
is  rendered.  The  same  principles  prevail  in  the  Courts  of  the  United 
States,  by  force  of  the  judiciary  and  process  acts,  and  the  seventh 
rule  of  this  Court,  which  regulate  all  proceedings  by  those  of  the 
King's  Bench  and  Courts  of  Equity  in  England,  unless  otherwise 
provided  for  by  law,  subject  to  such  alterations  and  additions  as  this 
Court  may  prescribe  to  the  Circuit  Courts,  or  as  they  may  make,  not 
inconsistent  therewith.  1  Story's  Laws,  67,  257.  This  Court  has 
uniformly  acted  by  the  rules  thus  prescribed,  which  regulate  not  only 
its  own  proceedings,  but  its  adjudication  on  those  of  inferior  Courts 
which  are  brought  within  its  appellate  power :  they  must,  therefore, 
be  considered  as  the  tests  of  the  conformity  of  the  decision  now 
made,  with  the  established  principles  of  Courts  of  original  or  appel- 
late jurisdiction,  by  the  course  of  the  law  of  equity,  the  rules  of  this 
Court,  and  the  acts  of  Congress  which  regulate  its  exercise  on  ap- 
peals. 

In  the  Circuit  Court,  George  Harrison  and  others  were  claimants 
of  a  fund  in  the  hands  of  Mr.  Nixon,  as  executor :  their  petitions 
having  been  dismissed  on  a  final  decree  against  them,  they  now  on 
an  appeal  ask  for  its  reversal  for  the  reasons  assigned  in  the  brief  of 
their  counsel,  which  relate  entirely  to  the  merits  of  their  claim ;  bat 
at  the  same  time  contend,  that  the  whole  proceedings  in  the  Circuit 
Court  are  mere  nullities;  because  the  appellants  themselves, as  well 
as  the  other  claimants,  omitted  to  insert  in  their  petitions  a  direct  aver- 
ment of  the  domicil  of  the  testator,  under  whose  will  they  all  claim. 
As  this  objection  is  not  aimed  at  the  decree,  or  the  right  of  any 
party  who  claims  the  fund,  it  must  be  considered  as  applicable 
solely  to  the  form  and  frame  of  the  original  bill  and  petitions; 
*5081  **ntended  *°  present,  not  a  cause  of  reversal  of  the  decree  for 

J  error  in  law  or  fact,  but  the  broad  question  of  jurisdiction. 
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First,  whether  it  was  competent  for  the  Circuit  Court,  to  make  any 
decree  in  the  case  before  them ;  and  next,  whether  the  decree  ren- 
dered is  such  that  this  Court,  in  virtue  of  its  appellate  power,  can 
hear  and  determine  the  matter  appealed  from.  It  must  have  oc- 
curred at  once  to  the  mind  of  the  learned  judge  who  first  suggested 
the  objection,  and  cannot  have  escaped  the  observation  of  the  counsel 
who  has  availed  himself  of  it ;  that  if  the  case  was  within  the  judi- 
cial cognisance  of  the  Circuit  Court,  no  decree  rendered  by  them 
could  be  treated  as  a  nullity ;  however  erroneous,  it  is  binding  on 
the  parties  till  an  appeal,  and  becomes  final  if  none  is  taken  within 
five  years.  It  could  not  be  declared  a  void  act,  for  any  cause  which 
did  not  affect  the  original  jurisdiction,  without  any  reference  to  the 
decree  rendered  by  the  Circuit  Court.  To  justify  such  a  course,  it 
must  be  in  a  case  where  this  Court  would  be  bound  to  reverse  at  all 
events,  and  where  its  affirmance  would  not  cure  the  defect;  but 
would  leave  the  original  decree  without  any  effect  upon  the  rights 
of  the  parties,  and  prevent  it  from  being  received  as  evidence  in  any 
Court,  state,  federal,  or  foreign. 

An  appeal  upon  any  ground  short  of  this,  must  affect  the  decree 
as  erroneous  merely,  on  some  matter  injurious  to  the  appellant ;  who 
has  his  remedy  under  the  twenty-second  section  of  the  judiciary  act, 
by  an  appeal  from  a  "final  decree  in  a  suit  in  equity,"  which  it  de- 
clares may  "be  re-examined,  and  reversed  or  affirmed  in  the  Supreme 
Court."  It  follows  that  there  is  a  discretion  to  reverse  or  affirm 
according  to  the  right  of  the  case ;  and,  surely,  it  cannot  be  contend- 
ed, that  if  a  decree  can  be  affirmed  on  appeal,  it  can  be  considered 
as  a  mere  nullity  after  affirmance,  if  the  question  arising  on  the 
appeal  was  one  of  merely  error,  not  of  jurisdiction.  Nor  can  it  be 
doubted,  that  if  the  merits  of  the  case  were  cognisable  by  the  Court 
below,  they  are  equally  so  on  appeal :  and  that  a  final  decree  of 
affirmance  binds  all  parties  in  all  Courts,  as  to  the  matters  decreed, 
which  must  be  done  on  a  re-examination  of  the  final  decree. 

Such  is  the  general  course  prescribed  to  this  Court  by  the  twenty- 
second  section,  in  all  cases  coming  before  them  by  appeal :  the  twenty- 
fourth  is  still  more  explicit.  "  That  when  a  judgment  or  decree  shall 
be  reversed  in  a  Circuit  Court,  such  *Court  shall  proceed  to  r*5og 
render  such  judgment,  or  pass  such  decree  as  the  District  *- 
Court  should  have  rendered  or  passed ;  and  the  Supreme  Court  shall 
do  the  same  on  reversals  therein,  except  where  the  reversal  is  in 
favour  of  the  plaintiff  or  petitioner  in  the  original  suit,  and  the 
damages  to  be  assessed  or  the  matter  to  be  decreed  are  uncertain,  in 
which  case  they  shall  remand  the  cause  for  a  final  decision." 

The  second  clause  of  the  second  section  of  the  third  article  of  the 
Constitution  declares,  "that  in  all  cases  affecting  ambassadors, other 
public  ministers  and  consuls,  and  those  in  which  a  state  shall  be 
party,  the  Supreme  Court  shall  have  original  jurisdiction  In  all 
the  other  cases  before  mentioned,  the  Supreme  Court  shall  have  ap- 
pellate jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  Congress  shall  make." 
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The  twenty-second  and  twenty-fourth  sections  of  the  judiciary 
act,  are  the  execution  by  Congress  of  an  express  constitutional  power, 
which  makes  these  provisions  as  imperative  on  the  Supreme  Court, 
as  if  they  had  been  detailed  in  the  body  of  the  Constitution :  they 
form  its  constitution  as  an  appellate  Court,  defining  its  powers,  and 
prescribing  their  exercise,  in  re-examining,  reversing  or  affirming  the 
final  judgments  and  decrees  of  all  Courts  which  may  be  brought 
within  its  appellate  jurisdiction. 

The  twenty-second  limits  the  appellate  power  to  the  revision  of 
final  decrees  in  cases  in  equity,  herein  departing  from  the  course  of 
appellate  Courts  in  England  and  in  New  York ;  there  an  appeal  lies 
to  the,  House  of  Lords  or  Court  of  Errors,  from  the  interlocutory 
orders  and  decrees  of  the  chancellor :  the  other  regulations  prescribed 
by  the  judiciary  act  are  in  conformity  to  the  uniform  course  of  all 
appellate  Courts,  as  long  settled  by  uniform  practice,  adopted  by 
the  rules  and  followed  in  the  decisions  of  this  Court.  This  course 
cannot  be  better  defined  than  in  the  words  of  Chancellor  Kent.  "  It 
is  the  acknowledged  doctrine  of  Courts  of  review,  to  give  such  de- 
cree as  the  Court  below  ought  to  have  given ;  and  when  the  plain- 
tiff below  brings  the  appeal,  the  Court  above  not  only  reverses  what 
is  wrong,  but  decrees  what  is  right ;  and  models  the  relief  according 
to  its  own  view  of  the  ends  of  justice,  and  the  exigencies  of  the  case. 
*«5iol  ^e  ^ourt  ab°ve  acts>  therefore,  on  *appeals  in  the  given  case, 
-I  with  all  the  plenitude  of  a  Court  of  Equity  of  original  ju- 
risdiction, and  the  special  terms  of  the  decree,  whatever  they  may 
be,  becomes  to  this  Court  the  law  of  that  case,  and  no  other  or  fur- 
ther relief  can  be  administered  to  the  party."     1  J.  C.  194,  195. 

This  doctrine,  then,  is  the  law  of  this  Court,  not  only  by  the 
acknowledged  principles  of  the  law  of  equity,  but  as  an  injunction 
of  the  supreme  law  of  the  land  ;  from  the  observance  of  which,  the 
Court  can  be  absolved  by  no  rule  or  practice  contrariant  thereto. 
If  its  authority  rested  alone  on  either  the  recognised  rules  of  appel- 
late Courts,  or  their  settled  practice :  it  might  be  varied  at  the  discre- 
tion of  the  Court,  by  their  power  to  make  rules  respecting  practice, 
proceedings,  and  process ;  but  they  can  have  no  discretion  to  alter 
or  depart  from  those  "  principles  and  usages  of  law"  which  Congress 
have  adopted  as  regulations  of,  and  exceptions  to  the  appellate  power 
of  all  the  Courts  of  the  United  States,  pursuant  to  the  provisions  of 
the  Constitution. 

It  must,  therefore,  be  taken  as  a  rule  of  constitutional  law,  binding 
on  this  Court,  that  if  it  takes  cognisance  of  a  cause  on  appeal  under 
the  twenty-second  section,  it  must  be  by  re-examining  the  decree, 
reversing  or  affirming  it ;  and  by  the  twenty-fourth,  on  reversal,  to 
give  such  decree  as  the  Circuit  Court  ought  to  have  rendered,  or 
remanding  it  for  final  decision,  as  the  case  may  be.  There  can  be 
no  other  course  pursued ;  for,  as  the  appellate  power  is  confined  to 
those  cases  to  which  it  has  been  extended  by  Congress,  and  must  be 
exercised  within  the  limits  and  by  the  regulations  prescribed ;  it  can 
have  no  inherent  powers  in  virtue  of  which  it  can  review  or  revise 
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Che  decrees  of  the  inferior  Courts,  by  any  general  superintending 
authority,  such  as  Appellate  Courts  may  have,  whose  jurisdiction  has 
neither  been  conferred  or  regulated  by  a  constitution  or  statute.  No 
principle  has  been  better  settled,  or  more  steadily  adhered  to,  than 
that  this  is  a  Court  of  special  jurisdiction ;  whether  original  or  ap- 
pellate, which  the  Constitution  has  defined  and  separated  by  a  line, 
which  Congress  cannot  pass,  by  extending  that  which  is  original,  to 
cases  which  are  appellate,  or  e  con  verso.  1  Cranch,  164,  &c.  As 
the  present  is  ah  unquestioned  case  of  appellate  jurisdiction,  it  must 
be  exercised  according  to  the  regulations  prescribed  by  Congress ;  by 
an  examination  *of  the  final  decree  on  its  merits,  if  the  Court  r,-.. 
takes  judicial  cognisance  of  the  record.  Any  other  course  is  L 
wholly  unknown  in  an  appellate  Court  of  Equity;  unless  there  is 
such  a  fatal  defect  in  the  record  as  affects  the  jurisdiction  of  the  < 
Court  below,  and  prevents  the  Court  above  from  acting  judicially 
upon  it  by  hearing  and  determining  the  matters  in  controversy:  in 
which  case  the  decree  will  be  reversed,  the  cause  remanded,  and  the 
Circuit  Court  be  directed  to  dismiss  the  bill,  or  make  the  amendments 
necessary  to  give  it  jurisdiction. 

It  is  not  pretended  that  the  Circuit  Court  has  not  jurisdiction  of 
this  case,  as  one  between  proper  parties,  touching  a  proper  subject- 
matter  of  controversy;  nor  can  it  be  doubted  that  the  jurisdiction  of 
this  Court  is  equally  clear.  A  final  decree  has  been  rendered,  an 
appeal  regularly  taken,  by  parties  affected  by  the  decree;  who, 
having  given  the  requisite  security,  have  a  right  to  be  heard  on  all 
matters  appealed  from,  to  ask  a  reversal  and  a  decree  in  their  favour. 
The  party  in  whose  favour  the  decree  has  been  rendered,  appears 
here  pursuant  to  the  citation,  with  an  equal  right  to  defend  his  in- 
terests, to  demand  an  affirmance  of  the  decree,  with  a  mandate  for 
its  execution. 

This  Court,  then,  cannot  refuse  to  hear  the  appeal,  on  the  ground 
of  a  want  of  power,  to  hear  and  finally  determine  all  matters  ap- 
pealed from,  which  are  properly  and  fully  cognisable  by  both 
Courts :  and  this  objection  does  not  profess  to  be  founded  on  the 
want  of  competent  parties  to  a  controversy  in  the  federal  Courts,  or 
a  subject-matter  cognisable  in  equity.  As  it  avoids  these  questions, 
the  objection  defeats  itself;  for  it  must  necessarily  apply  to  the 
course  of  the  Circuit  Court  in  the  progress  of  the  cause,  and  their 
final  adjudication  on  the  matters  submitted  by  the  parties;  the  re- 
vision of  which  is  the  ordinary  exercise  of  the  jurisdiction  of  an 
appellate  Court,  in  conformity  with  the  acknowledged  doctrine  of 
such  Courts  and  the  positive  injunctions  of  the  judiciary  act ;  which 
it  is  the  direct  object  of  this  motion  to  prevent,  and  which  has  been 
effected  by  the  judgment  now  rendered.  There  being  no  doubt  of 
the  jurisdiction  of  either  Court,  the  only  questions  which  can  arise 
are,  whether  any  of  the  petitioners  have,  on  this  record,  shown  a 
right  in  equity  to  demand  from  the  respondent,  Nixon,  the  fund 
which  he  holds  in  his  hands,  subject  to  the  order  of  the  Court, 
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*5121  *^e  timing  no  interest  in  it,  except  his  commissions  and 
J  proper  credits.  The  case  is,  therefore,  one  of  ordinary  oc- 
currence :  a  bill  in  equity  filed  by  one  claimant,  and  petitions  by 
thers,  for  the  surplus  of  an  estate  in  the  hands  of  an  executor ; 
who  in  his  answer  interpleads,  submits  to  any  order  the  Court  may 
make,  and  prays  their  protection  by  such  a  decree  as  will  save  him 
from  future  litigation. 

Whether  a  bill  in  equity  contains  any  ground  for  relief,  or,  what 
is  called  in  the  language  of  its  Courts,  "  equity,"  is  not  a  question 
of  jurisdiction,  but  of  merits:  the  inquiry  is,  has  the  petitioner  set 
forth  a  cause  of  action  in  his  complaint ;  has  he  averred  any  mat- 
ter which,  if  true,  entitles  him  to  the  relief  prayed  for,  or  any  relief, 
or  set  it  forth  in  the  manner  required  by  the  rules  of  equity  ?  If  he 
has,  the  respondent  must  plead  some  new  matter  in  avoidance ;  or 
in  his  answer  give  some  reason  why  he  does  not  do,  or  ought  not  to 
be  decreed  to  do,  the  thing  required  of  him.  If  the  complainant's 
petition  contains  no  equity,  or  sets  it  out  defectively,  it  is  good  cause 
for  demurrer  generally,  or  for  cause :  or  the  respondent  may  object 
in  his  answer,  or  at  the  hearing,  to  the  want  of  equity  in  the  bill ; 
and  it  is  a  good  ground  for  the  reversal  of  a  decree  on  appeal.  So, 
if  a  question  arises  whether  the  allegations  of  the  bill  are  made  out 
by  the  proofs  in  the  cause,  it  is  a  proper  subject  of  consideration 
before  rendering  a  decree  in  the  Court  below,  as  well  as  review  in 
the  appellate  Court ;  not  as  a  question  of  jurisdiction,  but  one 
which  arises  in  its  exercise.  "It  is  well  settled,  that  the  decree 
must  conform  to  the  allegations  of  the  parties,"  11  Wheat  120; 
and  be  sustained  by  them  as  well  as  by  the  proofs  in  the  cause, 
10  Wheat.  189 ;  but  whether  it  does  so  conform,  and  is  so  sustained, 
is  determined  by  the  appellate  Court;  on  the  inspection  of  the 
whole  record  and  proceedings  before  them :  as  was  done  by  this 
Court  in  Carneal  v.  Banks,  and  Harding  v.  Handy,  above  cited.  In 
examining  the  allegations  of  a  declaration  in  a  Court  of  Law,  a 
Court  of  Error  examines  only  whether  the  plaintiff  has  set  out  a 
title  or  cause  of  action.  "  If,"  in  the  language  of  this  Court,  "it  is 
defectively  or  inaccurately  set  forth,  it  is  cured  by  a  verdict ;  be- 
cause, to  entitle  the  plaintiff  to  recover,  all  circumstances  necessary 
to  make  out  his  cause  of  action,  so  imperfectly  stated,  must  be 
*5131  Prove(*  at  *he  tr*al :  but,  when  no  *cause  of  action  is  stated, 
-*  none  can  be  presumed  to  have  been  proved.  The  case  is 
not  to  be  considered  as  if  before  us  on  a  demurrer  to  the  declara- 
tion. The  want  of  an  averment,  so  as  to  let  in  the  proof  of  usage, 
cannot  now  be  objected  to  the  record.  The  evidence  was  admitted 
without  objection,  and  now  forms  a  part  of  the  record,  as  contained 
in  the  bill  of  exceptions.  Had  an  objection  been  made  to  the  ad- 
mission of  the  evidence  of  usage,  for  the  want  of  a  proper  aver- 
ment in  the  declaration,  and  the  evidence  had,  notwithstanding, 
been  received,  it  would  have  presented  a  very  different  question." 
9  Wheat.  594,  595.  This  is  the  settled  rule  of  this  Court  in  cases 
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at  law,  that  they  will  not  reverse  a  judgment  for  any  defective  aver- 
ment in  a  declaration,  not  demurred  to,  if  the  plaintiff  has  substan- 
tially set  out  a  cause  of  action;  such,  too,  is  the  established  principle 
in  cases  in  equity.  As  where  a  bill  was  filed  to  set  aside  a  convey- 
ance, on  account  of  the  mental  incompetency  of  the  grantor,  which 
contained  no  direct  or  positive  averment  of  his  incapacity ;  yet  the 
Court  took  cognisance  of  the  case,  examined  the  bill  and  proofs, 
and  decided  that,  "  although  a  more  direct  and  positive  allegation 
that  C.  H.  was  incapable  of  transacting  business,  would  have  been 
more  satisfactory  than  the  detail  of  circumstances  from  which  the 
conclusion  is  drawn ;  yet  we  think  that  the  averment  of  his  incom- 
petency is  sufficiently  explicit  to  make  it  a  question  in  the  cause. 
The  defendant  has  met  the  charge,  and  we  cannot  doubt  that  his 
answer  is  sufficiently  responsive  to  give  him  all  the  benefit  which 
the  rules  of  equity  allow  to  an  answer  in  such  cases."  11  Wheat.  121. 

In  that  case  the  whole  gravamen  of  the  bill,  the  whole  equity  of 
the  case,  was  in  the  averment  of  the  incompetency  of  the  grantor 
to  make  a  contract ;  yet  it  was  held  sufficient  to  aver  the  circum- 
stances from  which  the  conclusion  could  be  drawn,  that  it  was 
enough  if  the  bill  made  it  a  question  in  the  cause,  that  the  defend- 
ant had  met  the  charge,  and  his  answer  was  sufficiently  responsive. 
The  Court  proceeded  to  look  into  the  proofs  in  the  cause ;  inquired 
whether  the  testimony  established  the  incompetency  of  C.  H. ;  and 
examined  the  immense  mass  of  contradictory  evidence  which  the 
record  contained,  with  attention ;  and  affirmed  the  decree  of  the 
Circuit  Court  of  the  first  circuit,  annulling  the  contract,  on  the  ground 
of  *incompetency.  It  is,  therefore,  a  settled  point,  that  an  r*514 
objection  to  the  sufficiency  of  the  averments  of  the  bill,  *- 
must  be  considered  by  the  appellate  Court  as  one  directly  involv- 
ing the  merits  of  the  case ;  it  is  the  statement  of  the  complainant's 
cause  of  action,  to  which  the  defendant  must  demur,  if  he  relies  on 
the  want  of  form,  manner,  or  circumstance,  or  he  loses  the  benefit 
of  the  objection.  If  he  relies  on  an  objection  to  the  substance  of 
the  averment,  or  its  variance  from  the  proofs  in  the  case,  he  must 
make  it  appear  to  the  satisfaction  of  the  Court,  that  the  bill  con- 
tains no  equity  on  its  face,  that  no  cause  of  action  is  set  forth,  nor 
auy  circumstances  from  which  the  conclusion  of  an  averment  of 
one,  could  be  drawn  conformably  to  the  evidence  adduced.  The 
application  of  these  cases  to  the  record  of  the  Circuit  Court,  pre- 
sents only  this  difference ;  by  the  substitution  of  the  word  domicil 
for  usage  in  Renner  v.  The  Bank  of  Columbia,  and  citizenship  for 
incompetency  in  Harding  v.  Handy,  the  rule  and  principles  of  both 
are  identical  in  point  of  law. 

In  applying  these  maxims  of  this  Court  to  the  objection  made  by 
the  appellants  to  the  re-examination  of  this  case,  the  record  shows 
that  the  gravamen  of  the  original  bill  and  all  the  petitions  is,  that 
Matthias  Aspden  made  a  will  devising  his  real  and  personal  estate 
to  his  heir  at  law,  and  died,  leaving  Henry  Nixon,  the  respondent, 
his  executor,  who  has  in  his  hands  a  large  surplus  of  personal  pro- 
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perty,  to  which  the  several  parties  aver  themselves  to  be  entitled  by 
the  terms  of  the  will,  but  which  the  executor  refuses  to  pay  over, 
though  bound  in  equity  so  to  do.  If  these  averments  are  true,  if 
they  are  made  out  by  the  proofs  and  exhibits  in  the  cause,  there  is 
certainly  equity  in  the  bill  sufficient  to  entitle  the  devisee,  or  legatee, 
to  a  decree  against  the  executor  for  the  surplus  of  the  estate  in  his 
hands.  Had  he  demurred  to  the  bill,  he  would  have  been  adjudged 
to  answer  over,  for  there  could  have  been  no  clearer  case  for  the 
interposition  of  a  Court  of  Equity ;  or  if  he  had  insisted  on  the 
objection  at  the  hearing,  it  could  not  have  been  doubted  that  there 
was  a  substantial  averment  of  a  ground  of  relief. 

The  execution  of  the  will  was  duly  proved,  the  sanity  of  the 
testator  was  admitted,  the  fund  was  in  the  hands  of  the  respondent, 
•5151  w^°  a^m^te<^  ^e  trusts>  submitted  to  the  *jurisdiction  of  the 
■*  Court ;  ready  to  abide  their  decree,  he  held  the  money  for 
such  person  as  they  should  decree  to  be  the  person  entitled  under 
the  will,  which  was  an  exhibit  in  the  case.  The  only  question  de- 
pending was,  who  was  the  person  that  filled  the  description  of  the 
devisee  or  legatee ;  when  that  was  ascertained,  the  whole  contro- 
versy was  ended.  Had  the  will  named  Samuel  Packer  of  New 
Jersey,  the  original  complainant,  George  Harrison  of  Philadelphia, 
or  John  Aspden  of  Lancashire,  England,  two  of  the  petitioners, 
parties  to  this  appeal,  as  the  favoured  objects  of  this  testator's 
bounty ;  the  executor  would  have  stood  without  an  excuse,  for  not 
paying  him  the  surplus  of  the  estate.  It  could  not  be  a  material 
averment  where  the  testator's  domicil  was ;  his  executor  was  bound 
to  obey  the  directions  of  his  will,  be  his  domicil  where  it  might 
This  proposition  admits  of  no  doubt.  But  as  the  will  names  no 
person,  it  must  be  ascertained  from  its  terms,  who  was  intended  to 
be  the  devisee,  or  whom  the  law  designated  as  such  by  the  legal 
intendment  of  the  words  used  in  the  will.  When  that  is  done,  the 
rights  of  the  person  or  persons  thus  designated  and  the  duties  of  the 
executor,  become  the  same  as  if  he  had  been  expressly  named  as 
the  person  entitled,  on  which  the  question  of  the  domicil  of  the 
testator  could  have  no  direct  bearing. 

The  only  direct  question  on  the  construction  of  the  will,  was  the 
intention  of  the  testator  as  to  who  should  enjoy  his  estate  after  his 
death ;  all  other  questions  were  collateral  to  this,  and  the  only  effect 
of  his  domicil  could  be,  as  the  ground  of  an  inference  of  his  inten- 
tion, being  to  give  it  to  such  person  as  should  be  his  heir  by  the 
local  law.  But  this  is  only  a  circumstance  from  which  to  draw  an 
inference  of  intention,  and  before  such  inference  could  be  drawn,  it 
must  be  made  to  appear  that  the  law  of  England  designated  one 
person,  and  the  law  of  Pennsylvania  a  different  one.  If  the  law  of 
both  countries  is  the  same  in  this  respect,  the  averment  of  domicil  in 
the  bill  would  not  put  in  issue  even  a  circumstance,  from  which  any 
conclusion  could  be  drawn ;  and  so  far  from  being  matter  of  sub- 
stance affecting  a  final  decree,  it  would  not  be  a  ground  of  special 
demurrer.  If  it  once  becomes  the  established  rule  of  this  Court,  that 
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the  decree  of  a  Circuit  Court  shall  be  annulled  on  a  motion,  without 
an  examination  of  the  record,  because  it  *does  not  set  out  an  r*,.lfi 
averment  of  a  collateral  fact  or  circumstance  bearing  on  the  L 
intention  of  the  testator  by  inference  merely,  then  every  such  fact  or 
circumstance  must  be  averred  distinctly,  of  which  domicil  is  but  one 
of  many.  The  state  of  a  testator's  family  and  property  is  always 
referred  to,  to  ascertain  the  devisee  or  thing  devised ;  evidence  of 
other  collateral  facts  may  be  introduced  in  many  cases  to  aid  in  the 
construction  of  a  will,  or  to  show  the  intention  of  the  testator ;  but 
no  Court  of  Equity  ever  held  it  necessary  to  aver  those  matters  in  a 
bill,  brought  to  enforce  the  trusts  of  the  will,  in  favour  of  a  devisee 
or  legatee.  In  this  case,  however,  the  original  bill  alleges  the  testa- 
tor to  have  been  a  citizen  of  Pennsylvania,  at  the  time  of  his  death; 
this  is  done  in  direct  and  positive  terms ;  it  is  only  necessary,  there- 
fore, to  apply  to  this  averment  the  principle  laid  down  by  this  Court, 
in  Harding  v.  Handy.  Is  citizenship  a  circumstance  from  which  the 
conclusion  of  domicil  may  be  drawn  ?  Is  it  sufficiently  explicit  to 
make  domicil  a  question  in  the  cause  ?  and  has  the  respondent  met 
this  part  of  the  bill  ?  These  questions  are  of  easy  solution.  The 
domicil  of  a  citizen  of  Pennsylvania  is  certainly  not  presumed  by 
law  to  be  in  England,  without  some  proof  of  his  residence  there,  but 
is  presumed  to  be  in  Pennsylvania  till  the  contrary  is  proved.  The 
respondent  has  considered  the  averment  of  domicil  as  made,  for  he 
has  answered  it;  the  parties  in  the  cause  have  deemed  it  a  question 
raised,  by  taking  testimony  touching  it;  each  of  the  ten  counsel  who 
argued  the  case  in  the  Court  below,  made  it  a  point,  except  one,  who 
did  not  deem  it  material ;  and  the  Court  thought  proper  to  take  it 
into  their  consideration,  and  express  an  opinion  upon  it  as  a  point 
which  had  been  argued — not  whether  the  domicil  had  been  properly 
averred,  but  where  it  appeared  by  the  evidence  to  have  been  in  fact, 
and  its  bearing  on  the  will  and  cause.  It  was  the  most  deliberate 
opinion  of  both  the  judges  of  the  Circuit  Court,  that  the  law  of  both 
countries  pointed  to  the  same  person  as  the  devisee ;  and  that  the 
fact  of  domicil  had  no  bearing  on  the  intention  of  the  testator,  or  the 
construction  of  his  will.  As  this  was  a  question  of  local  law,  arising 
directly  in  the  case,  it  was  deemed  necessary  to  examine  it  thoroughly, 
before  rendering  a  final  decree;  and  if  it  is  now  one  vital  to  the  case, 
it  would  seem  proper  at  least  to  consider  whether  the  conclusion  of 
the  Circuit  Court  was  so  clearly  wrong  on  the  law  *of  Penn-  r»517 
sylvania,  as  to  justify  this  Court  in  annulling  their  final  decree,  *- 
without  an  argument  on  the  point. 

In  this  opinion  the  Circuit  Court  were  supported  by  the  counsel 
of  the  appellants,  in  their  printed  brief,  presented  for  the  argument 
of  the  cause  in  this  Court.  Their  third  point  is :  "  that  the  law  of 
Pennsylvania  is  to  govern  this  case,  and  that  by  that  law  they  are 
entitled. "  Their  fourth  point  is:  "but  that  if  the  case  is  to  be 
decided  by  the  law  of  England,  still  the  appellants  are  entitled." 
Thus  most  distinctly  admitting  the  identity  of  the  law  of  both  coun- 
tries in  its  application  to  this  will,  which  was  also  asserted  by  the 
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counsel  of  the  appellees.  Nor  have  the  appellants'  counsel,  in  their 
argument  of  this  motion,  even  contended  that  there  is  any  difference 
between  the  respective  laws,  as  to  the  person  who  is  the  heir  at  law 
of  the  testator,  or  who  are  his  next  of  kin 'by  the  statutes  of  distribu- 
tion. In  this  union  of  opinion  between  the  judges  of  the  Circuit 
Court,  and  the  counsel  of  all  parties,  thus  apparent  to  this  Court,  it 
was  not  an  unreasonable  expectation  that  they  would,  at  least,  have 
looked  at  the  record,  the  evidence,  the  law,  and  decree,  before  they 
would  authoritatively  decide,  that  there  was  nothing  deserving  an 
argument  without  the  averment  of  domicil. 

The  whole  case  turned  upon  a  question  of  local  law,  which  had 
long  been  settled  by  the  highest  judicial  tribunals  of  Pennsylvania, 
and  sanctioned  by  the  legislature  as  firmly  as  any  one  principle 
of  her  jurisprudence ;  that  the  common  law  of  England,  as  to  the 
descent  of  property,  had,  from  the  charter  of  Pennsylvania,  been 
adopted  in  all  cases  not  specially  provided  for  by  act  of  Assembly. 
It  remained  only  to  examine  the  legislation  of  the  state,  to  ascertain 
whether  the  present  case  was  embraced  within  the  provisions  of  any 
law,  had  it  been  a  case  of  intestacy;  if  it  was  not,  then  it  was  an 
admitted  rule,  that  the  common  law  governed  it. 

But  as  the  present  is  not  a  case  of  intestacy,  the  range  of  inquiry 
is  still  more  narrowed;  it  turns  upon  the  words  of  the  will,  which  is 
the  law  of  the  case,  paramount  to  any  other.  Local  laws  can  have 
no  other  effect  on  its  construction,  than  by  their  presumed  operation 
on  the  mind  of  the  testator  when  he  made  his  will,  as  an  indication 
of  his  intention  to  refer  to  the  law  of  his  domicil,  defining  its  terms. 
#*18-i  Yet,  before  such  ^intention  can  be  inferred,  it  is  a  settled 
J  maxim  of  the  law,  that  it  must  stand  well  with  the  words 
of  the  will ;  it  cannot  be  admitted  to  vary  its  plain  words,  or  their 
settled  legal  signification. 

If  these  considerations  afforded  no  ground  for  inducing  the  Court 
to  give  the  record  an  appellate  inspection,  there  are  others  which 
may  serve  as  some  apology  for  the  Court  below,  and  the  counsel 
there,  as  well  as  here,  for  overlooking  the  indispensable  necessity 
of  an  averment  of  domicil,  in  order  to  give  to  either  Court  jurisdic- 
tion over  the  subject-matter  of  the  cause.  In  the  first  place,  no  such 
rule  is  laid  down  in  any  book  of  equity,  practice,  or  any  adjudged 
case  in  any  Court  of  Equity  in  England  or  this  country,  and  it  forms 
no  part  of  their  practice,  as  adopted  by  the  acts  of  Congress  and  the 
seventh  rule  of  this  Court.  In  the  next  place,  if  such  averment  had 
been  required  by  the  ordinary  rules  of  equity  practice,  it  was  neces- 
sarily dispensed  with,  by  the  adjudication  of  this  Court  on  the  subject 
of  domicil,  in  a  case  of  intestacy,  which  is  much  stronger  than  the 
one  under  the  will;  for  in  the  former  case  the  local  law  applies 
directly  to  the  estate  of  an  intestate,  as  the  rule  by  which  it  shall  be 
distributed.  The  law  of  the  situs  of  the  property,  the  domicil  of  the 
intestate,  or  of  the  place  of  administration,  must  govern ;  but  which 
should  be  adopted  by  this  Court,  was  elaborately  argued  in  1831,  in 
the  case  of  Smith,  administrator  of  Robinson,  v.  The  Union  Bank 
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of  Georgetown,  5  Peters,  518.  523.  In  that  case,  the  intestate  was 
born  in  Maryland ;  domiciled  in  Virginia ;  died  in  Pennsylvania ; 
had  personal  property  in  this  district,  being  a  claim  upon  the  govern* 
ment,  on  which  administration  was  had  here :  he  died  insolvent. 
The  question  arose,  by  what  law  his  estate  should  be  distributed 
among  his  creditors ;  on  which  this  Court  decided,  that  it  should  be 
the  law  of  the  place  of  administration,  and  not  of  the  domicil,  which 
was  the  point  directly  adjudged,  and  from  which  only  one  judge 
dissented.  The  question  of  distribution  among  the  next  of  kin,  was 
not  directly  before  the  Court,  but  was  noticed  in  their  opinion,  from 
which  the  same  judge  dissented  also. 

In  alluding  to  the  latter  question,  the  words  of  the  Court  are : 

"  With  regard  to  the  first  class  of  cases,  we  expect  to  be  under- 
stood as  not  intending  to  dispose  of  them  directly  or  incidentally. 
Whenever  a  case  arises  upon  the  distribution  of  an  ^intestate's  r#  -. 
effects,  exhibiting  a  conflict  between  the  laws  of  the  domicil  *■ 
and  those  of  the  situs,  it  will  be  time  enough  to  give  the  views  of  this 
Court  on  the  law  of  that  case." 

"  That  personal  property  has  no  situs,  seems  rather  a  metaphy- 
sical position,  than  a  practical  and  legal  truth." 

In  noticing  the  provisions  of  treaties  on  this  subjeu,  the  Court 
say,  "It  would  seem  that  such  a  provision  would  be  wholly  unne- 
cessary, if  there  existed  any  international  law,  by  which  the  law  of. 
the  domicil  could  be  enforced  in  that  regard  in  the  country  of  the 
situs ;  or  if  the  fact  of  locality  did  not  subject  the  goods  to  the  laws 
of  the  government  under  which  they  were  found  at  the  party's 
death.  In  point  of  fact,  it  cannot  be  questioned,  that  goods  thus 
found  within  the  limits  of  a  sovereign's  jurisdiction,  are  subject  to 
his  laws ;  it  would  be  an  absurdity  in  terms  to  affirm  the  contrary." 
"  This  necessity  of  administering  where  the  debt  is  to  be  recovered, 
effectually  places  the  application  of  the  proceeds  under  the  control 
of  the  laws  of  the  state  of  the  administration.  And  if  in  any  in- 
stances the  rule  is  deviated  from,  it  forms,  pro  hac,  an  exception,  a 
voluntary  relinquishment  of  a  right  countenanced  by  universal  prac- 
tice, and  is  of  the  character  of  the  treaty  stipulations  already  remarked 
upon,  by  which  foreign  nations  surrender  virtually  a  right,  which 
locality  certainly  puts  in  their  power." 

Against  these  doctrines,  the  dissenting  judge  most  earnestly  but 
in  vain  remonstrated,  insisting,  that  it  was  settled  by  the  interna- 
tional law  of  the  civilized  world,  that  personal  property  had  no  situs; 
that  it  was  distributable  by  the  law  of  the  domicil,  and  that  if  these 
principles  were  shaken  by  this  Court,  or  declared  to  be  unsettled, 
irremediable  and  utter  confusion  would  ensue.  For  it  was  a  sub- 
ject on  which  Congress  could  not  legislate  out  of  this  district ;  nor 
the  states  of  this  Union,  or  foreign  nations  beyond  their  respective 
territorial  limits ;  the  inevitable  result  of  which  would  be,  that  the 
law  of  distribution  of  an  intestate's  estate  would  be  different  in 
every  state  and  country,  in  which  he  owned  any  bona  notabilia. 
That  the  Court  having  decided,  that  a  pecuniary  claim  on  the 
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government  of  the  United  States,  was  bona  notabilia  in  this  district, 
subject  to  distribution  by  the  local  law;  it  followed,  that  if  the 
intestate  had  debts  due  to  him  in  different  states,  or  owned  a  part 
of  the  funded  debt  of  different  governments,  or  of  the  stocks  of  local 
*520l  *corPorali°ns>  there  could  be  no  uniform  rule  of  distribution, 
•'  either  among  creditors  or  distributees. 

But  the  result  of  the  most  deliberate  consideration  of  this  Court, 
is  that  which  has  been  solemnly  adjudicated  and  promulgated  as 
the  rule  and  guide  for  all  the  inferior  tribunals  of  the  United  States. 
It  would  not  have  comported  with  the  judicial  duty  of  the  dissent- 
ing judge,  presiding  in  the  Circuit  Court  of  Pennsylvania,  to  have 
declared  to  the  profession  and  suitors,  that  his  overruled  opinion 
must  be  taken  as  the  law  of  the  case.  Had  the  counsel  of  the  par- 
ties complainants  moved  that  Court  to  dismiss  the  bill,  or  petitions 
filed  by  themselves,  or,  after  a  final  decree,  had  asked  that  it  should 
be  declared  to  be  an  extrajudicial  act,  because  the  domicil  of  a  tes- 
tator (not  of  an  intestate)  had  been  averred  only  as  a  conclusion 
to  be  drawn  from  an  express  averment  of  citizenship,  the  Circuit 
Court  would  have  been  bound  to  have  decided,  that  it  was  unne- 
cessary, according  to  the  decision  in  Robinson  v.  The  Bank;  for 
having  settled  that  domicil  was  wholly  immaterial  in  distribution 
among  creditors,  and  when  they  declared,  that  "we  expect  to  be 
understood  as  not  disposing,  directly  or  incidentally,"  of  the  question 
of  distribution  among  next  of  kin;  the  dissenting  judge  would  have 
felt  it  his  duty  not  to  have  disappointed  an  expectation,  not  only  so 
reasonable,  but  which  he  would  have  obeyed  as  a  mandate  of  para- 
mount authority.  The  more  especially,  as  the  whole  reasoning 
of  the  Court  of  the  last  resort,  went  to  negative  the  materiality  of 
domicil  in  any  case;  but  most  emphatically  was  the  dissenting  judge 
bound  by  his  every  duty,  not  to  declare  the  law  of  the  domicil  to  be 
the  law  of  the  case,  in  face  of  the  distinct  proposition  of  the  Court ; 
"  that  personal  property  has  no  situs,  forms  rather  a  metaphysical 
position,  than  a  practical  and  legal  truth/'  and  thus  substitute  me- 
taphysics for  law  as  the  rule  of  his  judicial  action. 

At  the  time  of  rendering  their  final  decree,  the  Circuit  Court  for 
the  Pennsylvania  district  could  not  have  foreseen  that  without  over- 
ruling the  decision  of  this  Court  made  in  1831,  by  the  same  high 
authority  which  pronounced  it;  when  no  question  was  presented  to 
this  Court  by  counsel  touching  the  matter,  or  argued  by  them  after 
the  suggestion  had  fallen  from  the  bench :  it  should  now  appear  to 
the  same  judges,  to  be  a  principle  of  law  so  manifest,  so  clearly  and 
*e211  decisively  settled,  as  to  make  the  *most  solemn  decree  ot 
J  inferior  Courts  against  executors  mere  nullities,  because  the 
pleadings  on  which  they  were  founded  did  not  contain  an  express 
averment  of  the  domicil  of  the  testator.  Although  the  bill  and 
answer  contained  express  averments  of  the  citizenship  of  the  testa- 
tor, the  place  where  he  made  his  will,  the  place  of  his  death,  ot 
administration,  and  the  situs  of  the  property.  As  these  averments 
were  in  strict  conformity  with  the  decision  and  reasoning  of  this 
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Court  in  Robinson  v.  The  Bank,  it  could  not  have  been  thought, 
that  there  remained  in  the  vitals  of  the  record,  a  disease  fatal  to  the 
action  of  the  Circuit  Court  upon  the  matters  in  issue. 

Had  it  been  objected,  that  the  situs  of  the  property,  or  the  place 
of  the  testator's  death  or  of  administration,  had  not  been  averred, 
the  necessary  amendment  would  have  been  made;  though  the 
pleadings  had  averred  the  domicil,  that  must  have  been  deemed 
immaterial  according  to  the  then  doctrine  of  this  Court,  which  was 
that  personal  property  had  a  situs  without  any  reference  to  the 
domicil  of  an  intestate.  It  follows  that  if  an  averment  of  the  situs 
was  indispensable,  that  of  the  domicil  could  not  be,  as  the  rules  of 
distribution  would  be  different  by  the  local  laws.  And  as  the  law 
of  the  situs  was  the  rule,  when  these  pleadings  and  issue  were 
made  up,  and  the  final  decree  rendered,  it  would  most  certainly 
have  stood  the  test  of  this  objection,  though  it  must  have  been 
reversed  had  the  situs  not  been  averred,  notwithstanding  the  domi- 
cil had  beet),  however  explicitly.  Yet  now  it  seems  that  a  record 
containing  an  averment  of  the  situs  in  all  its  bearings  on  the  case, 
is  mere  blank  paper,  because  the  domicil  is  averred  only  by  way  of 
inference  or  conclusion  from  facts  stated. 

In  1831  the  materiality  of  the  situs  was  "a  legal  and  practical 
truth,"  that  of  the  domicil  was  "a  metaphysical  position,"  an  ab- 
surdity in  terms,  in  the  opinion  of  all  the  judges  of  this  Court  but 
one.  In  1835  the  materiality  of  the  situs,  is  the  metaphysical  posi- 
tion ;  and  that  of  the  domicil,  the  legal  and  practical  truth.  This 
radical  difference  between  the  promulgated  law  of  this  Court,  on 
the  same  question  arising  at  these  periods,  presents  a  conflictu  legum 
which  the  Circuit  Court  of  Pennsylvania  were  not  bound  to  antici- 
pate ;  the  consequences  of  which  it  is  hard  to  visit  upon  suitors  in 
that  Court  by  drawing  a  sponge  over  all  the  proceedings  in  this 
cause,  to  their  great  delay  and  *injury;  though  they  were  r*522 
had  and  conducted  according  to  the  solemn  opinion  of  this  '• 
Court  as  to  the  law  of  the  case,  when  the  suit  began  and  ended. 
At  that  time  the  judges  of  the  Circuit  Court  had  for  their  guide  no 
better  rules  for  their  decision,  than  those  laid  down  in  1831,  and  the 
practice  of  this  Court  at  the  same  term ;  which,  to  one  of  the  judges 
at  least,  is  some  apology  for  not  exercising  his  legal  acumen,  in 
discovering  a  fatal  defect  of  jurisdiction  over  a  cause,  in  which,  it 
now  appears,  he  has  assumed  an  unwarranted  power  to  render  a 
decree  on  the  merits.  It  is  his  consolation  to  find,  not  only  in  the 
solemn  judgment  in  Robinson  v.  The  Bank,  the  reasons  for  over- 
looking the  indispensable  necessity  of  an  averment  of  domicil,  but 
the  fact,  that  in  two  other  cases  in  the  same  term  this  Court  had 
practically  decided  it  to  be  unnecessary. 

The  case  of  Backhause  v.  Patton,  adm.  cum  test.  ann.  de  bonis 
non  of  James  Hunter,  was  a  bill  in  equity  to  compel  an  account  of 
the  personal  estate  of  the  testator,  and  for  its  due  distribution  ;  the 
bill  averred  the  testator  to  be  a  citizen  of  Virginia,  but  contained  no 
averment  of  his  domicil.    5  Peters,  160,  &c. 
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The  case  of  Page  v.  Lloyd,  executor  of  Hanbury,  and  Patton, 
adm.  cum  test.  ann.  of  Mann  Page,  was  on  a  similar  bill,  contain- 
ing an  account  of  the  situs  of  Mr.  Mann  Page's  personal  property 
in  two  counties  in  Virginia ;  but  no  averment  of  either  his  citizen- 
ship or  domicil.  5  Peters,  304.  This  Court  took  cognisance  of  both 
cases  on  certificates  of  division  from  the  Circuit  Court  of  Virginia, 
and  finally  decided  on  all  the  matters  so  certified,  without  a  doubt 
at  the  bar,  or  on  the  bench,  of  the  regularity  of  the  record ;  and  as 
the  rules  of  its  decision  are  the  same,  whether  a  cause  comes  up  on 
certificate,  or  on  appeal,  these  must  have  been  deemed  records  on 
which  it  could  act  judicially.  It  is  not  doubted  that  a  further  ex- 
amination among  the  records  of  this  Court,  on  appeals  from  other 
Circuit  Courts,  in  cases  of  equity  against  executors,  will  furnish 
additional  proof:  that  if  the  practice  of  that  of  Pennsylvania  has 
been  in  violation  of  all  rules,  it  has  the  fullest  sanction  in  the  course 
of  this  Court  through  all  time ;  and  this  is  the  first  time  it  has  an- 
nulled a  decree  for  such  cause. 

It  is  equally  unknown  to  the  fundamental  principles  on  which  it 
is  organized  as  an  appellate  Court,  which  in  this  case  has  not  exer- 
*5231  c^sec^  *ts  Powers  as  directed  in  its  constitution,  by  *re-ex- 
-I  amining  and  reversing  the  decree,  and  rendering  such  a  one 
as  ought  to  have  been  given.  Its  power  has  been  exerted  on  a 
summary  motion,  not  on  an  assignment  of  errors :  the  decree  and 
all  preceding  acts  of  the  Circuit  Court  have  been  declared  null  and 
void  collaterally,  not  for  errors  in  the  record  or  decree;  for  this 
Court  would  not  re-examine  either,  nor  have  they,  in  remanding  the 
cause,  directed  what  final  decision  shall  be  made.  The  only  excep-  - 
tion  in  the  twenty-fourth  section  of  the  judiciary  act,  which  author- 
izes any  departure  from  the  injunction  to  render  such  decree  as 
ought  to  have  been  made,  is, "  where  the  reversal  is  in  favour  of 
the  petitioner  in  the  original  suit,  and  the  matter  to  be  decreed  is 
uncertain ;  in  which  case,  they  shall  remand  the  cause  for  a  final 
decision."  But  this  case  does  not  come  within  the  exception,  for 
though  the  reversal  is  in  favour  of  petitioners  in  the  original  suit, 
the  matter  decreed  was  certain ;  it  was,  therefore,  no  case  to  be 
remanded ;  though  if  it  was,  the  Court  has  not  remanded  "the  cause 
for  a  final  decision."  Its  mandate  is  a  peremptory  order  to  the 
Circuit  Court,  to  amend  the  pleadings  from  the  beginning,  to  admit 
proofs  of  new  matter  and  new  parties ;  in  one  word,  to  make  a  new 
case  throughout;  and  concludes  with  ordering,  "such  other  pro- 
ceedings are  to  be  had  in  the  said  cause  by  the  said  Court,  as  to 
law,  justice,  and  equity  shall  appertain." 

It  had,  heretofore,  been  thought  to  be  the  province  of  a  Court  of 
original  jurisdiction  in  equity,  to  decide  on  amendments  in  their 
legal  discretion,  or  according  to  the  act  of  Congress,  with  which 
this  Court  never  interfered ;  that  after  publication,  and  before  a 
decree,  the  admission  of  new  proofs,  new  matter,  or  new  parties, 
was  discretionary  with  the  chancellor  on  a  petition  presented ;  that 
after  a  decree  made,  but  before  enrolment,  neither  could  be  iutro- 
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duced  into  a  cause,  unless  by  a  supplemental  bill  in  the  nature  of  a 
bill  of  review  ;  nor  after  enrolment,  unless  by  a  bill  of  review  on 
newly  discovered  evidence,  filed  by  parties  or  privies  to  the  original 
suit.  It  was  also  believed,  that  there  was  no  distinction  better  esta- 
blished by  the  law  of  equity,  than  the  different  effect  of  defective 
pleadings,  when  demurred  or  excepted  to  in  the  Court  below,  and 
when  they  are  unnoticed  till  the  cause  is  removed  for  review  in  an 
appellate  Court.  And  it  has  hitherto  remained  "equally  well  r*c24 
settled,  that  no  decree  will  be  reversed,  even  on  a  bill  of  *■ 
review,  for  any  new  discovered  evidence,  unless  in  a  case  where  a 
new  trial  would  be  awarded  by  a  Court  at  law. 

But  if  the  decision  now  made,  is  to  be  hereafter  considered  as  a 
precedent  for  the  future  action  of  this  Court  on  appeals  in  equity 
cases,  it  portends  a  fearful  change  in  the  rules  which  have  hereto- 
fore drawn  a  line  between  the  original  and  appellate  jurisdiction  of 
the  Courts  of  the  United  States,  the  consequences  of  which  cannot 
be  foreseen.  The  practical  effect  of  this  judgment  and  mandate  is 
an  assumption  of  the  province  of  the  former,  not  only  as  to  the 
rules  of  practice,  pleadings,  amendments,  parties,  proofs,  and  issues, 
which  depend  mainly  on  the  exercise  of  discretion ;  but  is  giving  to 
an  appeal  from  a  final  decree,  the  effect  of  a  special  demurrer  to  a 
bill,  an  exception  to  an  answer,  as  well  as  of  an  original  supple- 
mental or  bill  of  review,  in  all  their  respective  operations  on  the 
case.  This  appellate  Court  does  not  decide  upon  the  case  or  decree 
appealed  from,  it  orders  an  entirely  new  one  to  be  made,  by  an  utter 
prostration  of  every  thing  in  the  -record,  from  the  original  bill 
throughout.  If  does  not  remand  this  cause  for  a  final  decision  by 
the  Circuit  Court ;  it  first  divests  it  of  all  the  attributes  and  requi- 
sites of  a  case  for  a  final  decree,  and  then  commands  that  a  case 
shall  be  made  up  for  their  original  jurisdiction,  as  a  suit  in  equity, 
under  positive  directions,  which  leave  no  discretion  in  the  exercise 
of  their  jurisdiction  over  the  matters  referred  to  in  the  mandate. 

The  reasons  assigned  by  the  Court  for  these  proceedings  are 
worthy  of  the  most  serious  consideration.  They  decide  that  an 
averment  of  domicil  is  indispensable,  because  it  might  indicate  the 
intention  to  give  the  property  to  such  person  as  would  be  the  heir 
at  law  by  the  law  of  one  country,  who  would  not  be  the  heir  b> 
the  law  of  the  other,  but  adds,  "  we  do  not  say  what  is  the  case." 
"  That  the  country  by  whose  laws  the  will  is  to  be  interpreted, 
should  be  first  ascertained,  and  then  the  inquiry  is  naturally  pre- 
sented what  the  provisions  of  those  laws  are."  They  also  direct 
an  averment  of  the  domicil  "  at  the  time  of  the  will  being  made," 
"  at  the  testator's  death,"  and  "  in  the  intermediate  time,"  (a  period 
of  thirty-three  years ;)  yet  declare  that  they  do  not  mean  to  express 
any  opinion  as  to  the  effect  on  the  will,  of  the  domicil  being  at  a 
different  place  at  these  different  times.  *  Whence  then  arises  r*525 
the  necessity  of  the  averments  ?  The  natural  order  of  in-  *- 
quiry  would  seem  to  be,  whether  there  was  any  difference  between 
the  law  of  England  and  Pennsylvania,  in  the  interpretation  of  the 
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will ;  and  next,  whether  the  will  should  be  construed  by  the  law  of 
the  domicil  at  the  death  of  the  testator,  or  at  any  other  time  ;  for 
the  materiality  of  the  averments  depends  entirely  on  the  solution  of 
these  two  questions.  If  the  law  of  both  countries  was  the  same  at 
all  times,  the  averments  are  useless.  It  is  surely  a  strange  ground 
for  uprooting  a  cause  from  its  foundation  by  an  appellate  Court, 
merely  because  the  original  bill  does  not  contain  an  averment  of  a 
fact  which,  by  possibility,  may  be  material  as  the  evidence  of  inten- 
tion, or  the  existence  of  that  fact  at  a  time  when  it  could  have  no 
possible  bearing  on  the  will. 

When  the  new  case  now  directed  to  be  made  up,  shall  have  been 
decided  by  the  Circuit  Court,  and  come  here  again  on  appeal,  it  is 
to  be  presumed  that  this  Court  Will  then  deign  to  inquire  by  what 
law  this  will  must  be  interpreted,  and  what  the  provisions  of  that 
law  are.  It  is  also  to  be  hoped,  that  by  that  time  they  will  feel  pre- 
pared to  instruct  the  Circuit  Court  of  Pennsylvania,  whether  their 
next  final  decree  shall  be  in  conformity  to  the  law  of  the  testator's 
domicil,  when  he  made  his  will,  when  he  died,  or  at  what  period  of  the 
thirty-three  years  which  intervened,  not  omitting  an  explicit  opinion 
upon  the  preliminary  question,  whether  the  domicil  has  any  bearing 
on  the  will.  As  the  mandate  now  is,  that  Court  is  ordered  to  pro- 
ceed "as  to  law,  equity,  and  justice  shall  appertain,"  but  are  unin- 
structed  by  what  law  or  rule  the  justice  or  equity  of  the  case  is  to 
be  ascertained,  other  than  the  law  which  the  testator  has  prescribed 
in  his  will.  The  predicament  in  which  that  Court  is  now  placed,  is 
a  most  unpleasant  one ;  their  pfast  errors  have  beeo  so  gross  and 
palpable,  as  to  make  their  whole  proceedings  nullities ;  yet  they 
remain  in  the  dark  as  to  the  means  of  correcting  them ;  the  aver- 
ment of- domicil  will  lead  to  no  new  evidence  or  issue,  not  in  the 
present  record,  and  no  new  question  of  law  or  fact  can  arise  in  that 
respect.  When  a  new  case  shall  have  been  presented,  it  will  differ 
from  the  present  only  in  this  one  averment,  which,  by  the  admission 
of  this  Court,  cannot  have  the  most  remote  effect  on  the  decree, 
*5261  un^ess  on  l^e  contingency  *of  a  conflictu  legum,  which  is 
-1  now  as  little  ascertained  as  before  this  reversal. 

If  the  action  of  this  Court  had  stopped  here,  the  embarrassment 
of  the  Circuit  Court  would  be  sufficiently  great,  in  being  precluded 
from  the  exercise  of  all  discretion  in  the  proceedings,  preparatory  to 
a  final  decree,  by  the  peremptory  orders  now  given  on  all  matters 
for  their  ultimate  judgment ;  and  as  to  that,  left  without  any  direc- 
tions how  to  avoid  the  recurrence  of  the  same  errors  which  have 
caused  great  and  expensive  delay.  There  is,  however,  another 
ground  assumed  by  this  Court,  which  is  infinitely  interesting  to  all 
persons  whose  rights  may  be  affected  by  its  appellate  powers  in 
equity  cases,  as  well  as  to  all  inferior  Courts  on  general  principles ; 
but  most  emphatically  to  the  judges  of  that  Court  whose  proceed- 
ings have  been  thus  roughly  handled  in  the  opinion  delivered.  After 
the  direction  to  make  the  averments,  the  Court  remark, "  it  appears 
from  the  motions  which  have  been  made  to  this  Court,  as  well  as 
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from  certain  proceedings  in  the  Court  below,  which  have  been  laid 
before  us  in  support  thereof,  that  there  are  certain  claimants  of  this 
bequest,  asserting  themselves  to  be  heirs  at  law,  whose  claims  have 
not  been  adjudicated  upon  in  the  Court  below,  on  account  of  their 
having  been  presented  at  a  late  period."  "  As  the  cause  must  go 
back  for  further  proceedings,  and  must  be  again  opened  for  new 
allegations  and  proofs,  these  claimants  will  have  an  opportunity  of 
presenting  and  proving  their  claims  in  the  cause,  and  we  are  of 
opinion  they  ought  to  be  let  into  the  cause  for  this  purpose." 

The  "  motion"  alluded  to,  was  to  revise  the  whole  proceedings 
in  the  case,  made  by  the  counsel  of  persons  who  were  not  parties 
or  privies  in  the  original  suit,  or  to  the  appeal;  the  "certain  pro- 
ceedings in  the  Court  below"  were  had,  on  a  petition  asking  for 
leave  to  file  a  bill  of  review  by  those  persons,  for  newly  discovered 
evidence,  and  to  make  themselves  parties.  Leave  was  refused,  for 
the  reasons  given  at  length  in  the  opinion  delivered  by  the  Circuit 
Court,  some  garbled  extracts  from  which,  the  counsel  who  urged 
the  objection  taken  to  the  want  of  the  averment  of  domicil,  not  the 
counsel  who  made  the  "motion"  referred  to  by  the  Court,  thought 
proper  to  read  in  the  course  of  his  argument.  Had  the  whole 
opinion  been  read  by  the  counsel  or  Court,  they  had  seen  the  rea- 
sons of  the  refusal  to  permit  *the  bill  of  review  to  be  filed ;  r#527 
it  would  have  been  most  apparent,  not  only  that  it  was  not  *- 
because  the  petition  "  was  presented  at  too  late  a  period,"  but  the 
Circuit  Court  expressly  declared  that  the  petition  was  presented 
within  due  time  after  the  final  decree,  had  there  been  no  other 
objections.  The  grounds  of  the  objection  to  the  petition  were,  that 
those  claimants  never  asked  to  be  admited  into  the  cause,  till  after 
the  final  decree,  and  the  pendency  of  the  suit  in  this  Court  on  the 
present  appeal ;  that  the  Circuit  Court  could  not  reverse  their  final 
decree  in  any  other  way,  than  by  a  bill  of  review  for  error  apparent 
or  new  matter.  That  such  bill  lies  only  in  favour  of  parties  or 
privies  to  the  final  decree,  in  neither  of  which  characters  could 
those  persons  stand ;  that  their  case  was  not  supported  by  the  requi- 
site affidavits ;  that  the  matter  relied  on  was  not  new,  or  newly 
discovered,  but  had  been  relied  on  in  bills  in  the  Courts  of  Chancery 
and  Exchequer,  in  England,  years  before  the  petition  for  review, 
and  by  the  same  parties ;  that  even  if  new,  it  was  not  competent  to 
procure  a  decree  in  their  favour ;  that  with  full  knowledge  of  the 
state  of  the  fund,  and  the  pendency  of  this  suit,  they  had  been  guilty 
of  such  gross  and  unaccountable  negligence,  that  no  Court  of  Equity 
could  afford  them  any  relief  on  a  bill  of  review,  and  if  they  had 
any  remedy,  it  must  be  sought  in  some  other  mode. 

The  Circuit  Court  could  not  adjudicate  on  their  claim,  before  it 
was  presented  for  adjudication,  and  when  so  presented,  they  had  no 
longer  any  power  of  adjudication  over  it,  but  on  a  bill  to  reverse  the 
original  decree  by  review  for  error  apparent,  or  on  an  original  bill 
which  the  petitioners  had  a  right  to  file.  The  bill  of  review  for  new 
matter,  is  a  matter  of  favour  and  discretion,  which,  in  the  case  pre- 
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sented,  they  could  not  permit  without  the  utter  disregard  of  the 
oldest  and  best  established  rules  of  the  law  of  equity;  whereupon 
the  parties  filed  their  original  bill,  on  which  there  has  not  been  time 
for  any  proceedings  to  be  had.  It  is,  therefore,  a  gratuitous  assump- 
tion, that  "  those  claims  were  not  adjudicated  on  in  the  Court  below," 
"  on  account  of  their  having  been  presented  at  a  late  period ;"  unless 
this  Court  intended  to  refer  to  the  gross  delay  of  the  parties  before 
the  final  decree,  and  the  settled  principles  of  law  which  forbade  that 
Court  from  letting  the  claimants  into  the  case  on  a  bill  of  review  for 
t-ofi,   the  causes  assigned.     The  judge  who  gave  *the  opinion  of 

J  the  Circuit  Court,  feels  bound  to  repel  the  imputation  which 
would  otherwise  rest  upon  the  "  certain  proceedings  in  the  Court 
below"  as  wholly  erroneous,  and  unfounded,  on  any  other  construc- 
tion which  may  be  given  to  that  part  of  the  opinion  of  this  Court 
containing  the  allusion  to  those  proceedings.  It  is  also  his  right  and 
duty  to  inquire,  by  what  rule  of  law,  a  Court  of  mere  appellate 
power  over  final  decrees  of  a  Circuit  Court,  assume  appellate  juris- 
diction over  a  subject-matter  not  contained  or  referred  to  in  the 
record  of  the  cause  before  them  on  appeal  ?  By  what  power  this 
Court  can  review  the  proceedings  of  that  Court,  on  a  petition  for 
leave  to  file  a  bill  of  review  to  reverse  their  own  decree,  after  an 
appeal ;  on  new  discovered  matter,  which  rests  exclusively  in  their 
discretion  as  to  granting  or  refusing  it,  and  especially  after  the  parties 
had  acquiesced  in  the  decision  and  had  adopted  another  remedy? 
And  above  all,  by  what  warrant  this  Court  can  act  on  an  appeal  by 
the  parties  now  before  them,  in  favour  of  persons  who  are  utter 
strangers  to  the  record  and  suit,  who,  being  neither  parties  or  privies, 
can  be  heard  only  by  an  original  bill  filed  in  a  Court  of  original 
equity  jurisdiction  ? 

The  knowledge  that  these  persons  had  desired  and  had  been  re- 
fused admission  into  the  cause,  not  having  been  derived  from  the 
record,  was  wholly  extrajudicial,  and  is  so  admitted  by  this  Court ; 
yet  it  is  made  the  basis  of  judicial  action,  and  its  peremptory  man- 
date to  the  Court  below  to  admit  them  as  parties,  and  hear  their 
proofs.  Thus  indirectly  and  collaterally,  but  most  effectually  re- 
versing the  refusal  to  permit  them  to  file  a  bill  of  review,  and  giving 
them  not  only  all  the  benefits  which  they  could  have  desired  from  a 
bill  of  review  actually  filed,  but  of  an  actual  reversal ;  nay,  much 
more  substantial  benefits.  On  the  hearing  of  a  bill  of  review,  the 
plaintiffs  are  confined  to  the  new  matter  set  forth  in  their  bill ;  and 
this  would  have  been  the  utmost  extent  of  the  relief  which  could 
have  been  given  them  had  they  appealed  to  this  Court,  obtained  a 
reversal  of  the  proceedings  in  the  Circuit  Court  on  their  petition,  and 
the  case  had  been  remanded,  with  directions  to  permit  the  bill  of 
review  to  be  filed,  and  its  merits  to  be  adjudicated.  Whereas  they 
now  come  into  the  cause,  as  original  parties,  with  the  same  liberty 
as  to  proof,  as  those  who  have  been  contending  for  years.  They 
*5291  are  likewise  fully  'absolved  from  every  requisition* and  duty 

J  enjoined  by  the  law  of  equity,  as  the  indispensable  conditions 
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of  their  admission  as  parties  to  a  suit  after  a  final  decree,  as  well  as 
from  all  the  consequences  of  gross  and  lqng  continued  negligence. 
All  this  has  been  done  in  their  favour,  without  any  appeal  by  them, 
but  on  information  laid  before  this  Court,  in  support  of  a  motion 
which  they  would  not  listen  to,  and  on  which  they  could  not  act 
directly  in  virtue  of  their  appellate  power,  consistently  with  the 
acknowledged  doctrines  of  Courts  of  Equity,  or  the  directions  of  the 
judiciary  act,  that  is,  an  appeal  by  the  party  aggrieved  by  a  final 
decree.  In  the  present  course,  then,  of  this  Court,  in  relation  to 
those  persons  who  are  no  parties  to  this  appeal,  as  also  to  those  who 
are  proper  parties,  it  must  be  asked :  what  brings  any  decree  or  other 
proceedings  of  a  Circuit  Court  in  equity,  within  any  power  of  this, 
if  not  an  appeal  ?  what  the  act  of  reversal  necessarily  implies,  if  not 
jurisdiction  of  the  case  and  its  exercise  ?  or  what  is  the  nature  of 
that  jurisdiction,  if  it  is  not  appellate  ?  and  what  respect  is  paid  to 
the  judiciary  act,  if  this  appellate  jurisdiction  is  not  exercised  by  re- 
examining the  record  and  proceeding,  according  to  the  directions  of 
the  law  which  confers  the  power,  and  is  the  only  authority  by  which 
any  proceeding  of  a  Circuit  Court  can  be  reviewed,  or  its  final  decrees 
be  reversed  ? 

As  the  Court  has  reversed  and  annulled  every  proceeding  which 
has  been  had,  directly  or  collaterally,  in  this  suit ;  whether  it  related 
to  the  rights  of  parties,  privies,  or  strangers  to  the  record,  to  the 
subject-matters  of  appeal,  or  those  which  have  come  to  their  know- 
ledge without  judicial  information :  Inasmuch  as  their  whole  action 
has  been  on  a  summary  motion  to  reverse,  solely  for  the  want  of  an 
averment  in  the  bill,  which  the  Court  most  cautiously  avoid  deciding 
to  be  material  to  the  merits  of  the  cause,  otherwise  than  in  the  event 
of  an  unascertained  and  possible  conflict  of  laws  not  asserted  to 
exist,  and  wholly  refuse  to  decide  any  one  matter  put  in  issue  by  the 
parties,  as  to  either  law  or  fact.  The  mandate  of  reversal  must  be 
referred  to  some  other  than  their  appellate  power,  as  granted  by  the 
Constitution,  defined,  limited,  and  regulated  by  Congress ;  for  it  can- 
not be  pretended  to  be  within  the  legitimate  scope  of  any  construc- 
tion which  can  be  given  to  the  words  "appellate  jurisdiction,"  which 
necessarily  requires  *re-examination  of  what  had  been  before  r,-q 
adjudicated  in  the  Court  below.  If  the  jurisdiction  now  ex-  L 
ercised  is  original,  it  is  only  necessary  to  refer  to  the  decision  of  this 
Court  in  M arbury  v.  Madison,  to  pronounce  it  unconstitutional.  Be 
it,  however,  appellate  or  original,  it  is  incompatible  with  the  organic 
laws  of  this  Court,  with  the  principles  and  usages  of  law  in  those 
appellate  tribunals  from  which  we  have  adopted  our  rules,  and  can 
have  no  sanction  from  precedent,  unless  by  some  silent  unadjudicated 
practice,  which  may  have  crept  into  our  proceedings  without  a  due 
consideration,  and  which  has  been  often  decided,  is  not  binding  as 
authority,  and  is  never  too  late  to  correct  when  its  errors  are  dis- 
covered.   .8  Wheat  321,  322. 

There  is  no  power  so  dangerous  as  that  which  can  be  traced  to  no 
definite  or  authoritative  source,  or  which  is  exercised  without  a  re- 
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ference  to  some  fixed  principles ;  it  is  in  the  nature  of  that  which 
is  assumed  by  any  department  of  government,  to  be  capable  of  no 
other  limitation  than  such  as  it  may  choose  to  prescribe  to  itself; 
while  that  which  is  conferred  by  the  constitution  or  statutes,  is 
defined,  limited,  and  regulated  in  its  exercise  to  the  cases  specified, 
and  in  the  mode  prescribed.  Such  are  the  appellate  powers  of  the 
Circuit  and  Supreme  Courts  of  the  United  States ;  they  are  of  limited 
jurisdiction — necessarily  incompetent  to  act  by  any  prerogative  or 
inherent  power ;  as  the  creatures  of  the  judiciary  act,  they  are  not 
at  liberty  to  exercise  any  power  over  the  proceedings  of  inferior 
Courts,  by  any  general  supervisory  power,  such  as  has  been  assumed 
by  the  King's  Bench  and  House  of  Lords.  Their  supervision  is  only 
by  writ  of  error,  or  appeal,  and  such  writs  as  Congress  have  author- 
ized them  to  use ;  so  that  in  whatever  case  they  act  as  an  appellate 
Court,  it  is  by  special  authority,  and  can  exercise  no  other  than  what 
is  appropriately  appellate,  as  contradistinguished  from  original  ju- 
risdiction. 

In  the  present  case,  there  seems  to  be  a  mixture  and  excess  of 
both,  whether  the  mandate  and  opinion  are  tested  by  the  rules  of 
other  Courts  of  Appeal,  or  the  acts  of  Congress. 

The  House  Of  Lords  act  as  an  appellate  Court  by  their  own  author- 
ity, without  an  act  of  Parliament,  but  have  never  assumed  any 
original  jurisdiction  on  appeals  in  equity  causes,  or  reversed  the 
decree  of  a  chancellor,  because  an  issue  before  him  will  not  enable 
.  the  lords  to  make  a  satisfactory  decree ;  they  remand  the  cause  for 
*5311  amendment5  *  Bl.  P.  C.  new  series,  *471,  477;  or  give  the 
J  party  leave  to  withdraw  his  appeal ;  2  Bligh  P.  C.  392 ;  S. 
P.  12  Wh.  12. 

Such  a  course  would  have  been  peculiarly  proper  in  this  case:  the 
only  irregularity  complained  of  on  this  motion,  was  by  the  appel- 
lants' own  fault,  in  not  making  an  averment  in  their  own  petitions, 
which  is  admitted  was  amendable,  and  is  so  decided  by  the  Court ; 
and  it  cannot  be  denied  that  it  was  competent  to  them  to  remand 
the  cause  for  this  purpose,  12  Wheat.  12,  or  permit  the  appellants  to 
withdraw  their  appeal,  to  enable  them  to  amend  their  own  petitions, 
if  the  Court  deemed  it  indispensable  to  make  a  final  decree  on  its 
merits.  But  it  is  most  confidently  asserted  to  be  against  all  rules, 
and  without  precedent,  to  reverse  a  decree  and  declare  all  previous 
proceedings  void  for  such  a  cause ;  no  Court  of  original  jurisdiction 
in  equity,  can  annul  its  own  decrees  without  a  bill  of  review,  even 
for  error  apparent;  this  has  been  the  law  from  .the  time  of  Lord 
Bacon. 

This  Court  has  no  power  to  revise  its  own  decrees  after  the  term 
expires,  unless  for  clerical  errors ;  it  can  exercise  no  original  juris- 
diction in  this  case ;  and  that  which  has  been  exercised  is  not  appel- 
late, by  any  rules  which  define  what  appellate  power  is,  and  its 
lawful  course.  So  far  from  adjudicating  any  one  matter  appealed 
from,  or  point  of  law  or  fact  presented  by  counsel,  they  have  left 
every  right  and  claim  of  the  parties  wholly  unnoticed ;  and  though 
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Iliey  have  annulled  every  proceeding  of  the  Circuit  Court,  have  not 
adjudged  any  one  order,  or  their  final  decree,  to  be  erroneous  in  law 
or  fact;  but  have  done  it  for  the  ostensible  purpose  of  inserting  in 
the  bill  and  petitions  an  averment  of  a  fact  which  would  have  been 
directed,  of  course,  in  the  Circuit  Court,  on  suggestions  of  either 
party ;  and  solely  to  meet  a  contingent  question  of  local  law,  which 
that  Court,  in  their  solemn  opinion,  declared  could  not  arise  in  the 
cause,  and  which  the  counsel  on  both  sides  agreed  did  not  exist,  and 
would  not  be  raised. 

There  is  only  one  rule  by  which  such  a  proceeding  can  be  held  to 
be  the  legitimate  exercise  of  appellate  power,  "sic  volo,  sic  jubeo, 
stat  pro  ratione  voluntas ;"  the  opinion  of  the  Court  precludes  any 
other  conclusion ;  for  if  they  had  appellate  jurisdiction,  they  were 
bound  to  give  the  record  appellate  inspection  and  consideration ;  not 
having  done  so,  their  opinion  *and  mandate  is  their  judg-  r*53o 
ment,  that  there  was  no  case  before  them  for  their  appellate  *- 
action. 

This  presents  another  view  of  this  case,  which  is  alarming  as  a 
precedent.  This  Court  has  no  more  power  to  declare  and  consider 
the  proceedings  of  a  Circuit  Court  null  and  void,  than  a  District,  Cir- 
cuit, or  State  Court  has,  unless  they  are  before  them  by  an  appeal, 
according  to  the  act  of  Congress :  excepting  such  a  case,  the  powers 
of  all  these  Courts  are  equal.  All  are  bound  to  respect  a  judgment 
till  appealed  from,  however  erroneous ;  while  any  one  may  disre- 
gard it,  even  as  prima  facie  evidence  of  any  fact  professed  to  be  ad- 
judicated, if  the  judgment  is  void.  If  the  course  of  this  Court  is 
consistent  with  the  rules  of  law,  then  the  final  decree  of  the  Circuit 
Court  would  be  as  much  a  nullity  after  the  expiration  of  the  five 
years  limited  for  an  appeal,  as  it  is  now ;  and  if  a  nullity  in  this 
Court,  it  must  be  so  in  every  other.  If  the  want  of  an  averment  of 
a  testator's  domicil  in  a  bill  of  equity  nullifies  all  subsequent  pro- 
ceedings against  an  executor  for  an  account,  there  are  many  void  de- 
crees on  the  records  of  this  Court,  which  state  Courts  may  declare 
so  by  the  same  power  with  which  this  Court  has  acted  in  this  case. 

This  rule  of  action  must  be  taken  to  be,  that  the  bill  must  contain 
direct  averments  to  meet  every  possible  contingency  which  may 
arise  in  the  proofs,  as  to  questions  of  fact  or  law ;  that  it  is  not  suf- 
ficient to  aver  a  fact  from  which  the  necessary  conclusions  may  be 
drawn,  though  the  parties  have  taken  issue  upon  it  in  both  Courts, 
and  thus  admitted  that  there  was  a  proper  case  for  the  exercise  of 
their  respective  jurisdiction.  The  mandate  admits  of  no  other  con- 
clusion, than  that  the  action  of  the  Circuit  Court  on  a  bill  or  peti- 
tions like  the  present,  is  wholly  without  legitimate  power  or  juris- 
diction, and  their  whole  proceedings  "coram  non  judice;"  if  so,  it 
follows  that  their  decree  is  not  a  judicial  act,  entitled  to  the  least  re- 
spect in  any  Court.  If  this  Court  can  declare  it  void  without  appel- 
late re-examination,  it  is  because  it  is  an  extrajudicial  act;  and 
surely  no  one  can  contend  that  the  extrajudicial  proceedings  of  this 
Court  are  entitled  to  any  more  respect.     As  if  they  should  award  a 
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mandamus  to  a  Secretary  of  State,  reverse  the  judgment  of  a  State 
Court  in  a  case  not  within  the  twenty-fifth  section  of  the  judiciary  act, 
*5331  or  toke  ^S^ance  °f  an  "original  bill  in  equity  between  indi- 
■*  viduals.  Let  it  once  become  a  settled  rule,  that  the  want  of 
an  averment  like  the  present  is  fatal  to  jurisdiction,  the  proceed- 
ings of  no  Court  can  stand  the  test  of  a  scrutiny  so  severe  as  has 
been  applied  to  these. 

With  the  precedent  now  established,  the  judges  of  State  Courts 
will  look  with  microscopic  eyes  at  our  records,  as  well  as  those  from 
other  states,  and  be  sure  to  find,  at  least  to  their  own  satisfaction, 
some  defect  which  might  have  been  fatal  on  special  demurrer  or 
abatement,  and  in  their  turn  declare  our  decrees  and  judgments  void, 
by  the  same  summary  power.  Nor  will  the  consequences  stop  here; 
the  federal  Courts  will  exercise  the  same  power  over  the  judgments 
of  State  Courts,  without  appeal  or  writ  of  error ;  their  proceedings, 
in  cases  not  within  their  judicial  cognisance,  are  as  much  nullities  as 
those  of  a  Circuit  Court,  and  may  be  declared  void  by  this  Court  on 
the  same  rule  as  is  now  adopted.  Let  the  directions  of  the  judiciary 
act  be  nullified  by  following  up  this  precedent,  the  appellate  power 
of  this  Court  becomes  absolute,  arbitrary,  and  illimitable ;  and  all 
other  Courts  may  be  justified  in  following  the  high  example. 

There  is  yet  another  view  which  must  be  taken  of  the  judgment 
now  rendered.  The  Court  has  ordered  the  averment  of  domicil  to 
be  made  at  the  death  of  the  testator  in  1824,  at  the  making  the  will 
in  1791,  "and  in  the  intermediate  period,  (if  there  was  any  change) 
so  that  the  elements  of  a  full  decision  may  be  finally  brought  before 
the  Court."  Each  averment  being  then  considered  as  equally  indis- 
pensable, it  must  be  deemed  that  the  omission  of  either  is  equally 
fatal  to  the  proceedings  of  the  Circuit  Court ;  each  must,  therefore, 
be  considered  as  having  a  vital  bearing  on  the  construction  of  the 
will,  or  there  would  not  have  been  a  positive  order  to  insert  them. 
Such  an  order  may,  indeed,  afford  "  the  elements  of  decision,"  but 
must  protract  it  till  many  of  the  parties  to  the  suit  shall  have  passed 
away.  When  the  fact  of  residence,  at  different  times  during  thirty- 
three  years,  shall  have  been  ascertained  in  the  Circuit  Court,  they 
must  then  decide  in  what  place  the  law  adjudges  the  domicil  to  have 
been  at  the  time  of  each  change  of  residence ;  then  arises  the  ques- 
tion, by  what  law  the  will  is  to  be  interpreted.  As  the  case  of  Ro- 
binson's Administrator  v.  The  Bank  is  now  overruled,  the  law  of 
♦5341  t'ie  s*tus  °^t^e  *ProPerty  of  administration  or  making  the  will, 
-*  which  is  Philadelphia,  is  not  to  be  regarded,  the  law  of  the 
domicil  must  govern ;  but  the  Court  are  left  in  utter  darkness  as  to 
the  rule  by  which  to  apply  that  law,  should  the  domicil  appear  to 
have  been  in  different  places  at  different  times.  As  the  Circuit  Court 
has  hitherto  been  so  unfortunate  as  to  have  been  ignorant  of  the  ef- 
fect of  the  domicil,  in  relation  to  a  will  of  personal  property,  and  as 
one  of  the  judges  has  the  misfortune  to  dissent  again  on  the  subject, 
it  is  much  to  be  feared  that,  as  there  may  have  been,  possibly,  three 
or  more  places  of  domicil  in  so  long  a  period,  at  least  one,  if  not 
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more,  final  decrees  may  be  reversed,  because  the  proper  one  may 
not  have  been  designated  in  their  opinion. 

Hitherto  the  law  of  the  domicil  at  the  death  of  the  testator,  has 
been  deemed  the  rule ;  but  this  point  must  now  be  considered  as  un- 
settled, or  the  Court  would  not  have  directed  its  averment  at  any 
other  time,  as  indispensable  to  a  full  decision  of  the  cause ;  as  it 
remains  for  this  Court,  at  some  future  period,  to  declare  the  law  on 
points  so  doubtful,  great  delay  must  necessarily  take  place  before  it 
can  be  known  by  what  law  the  will  must  be  construed ;  next,  what 
the  provisions  of  that  law  are ;  and  lastly,  what  ought  to  have  been 
the  first  inquiry — whether  the  domicil  of  the  testator  is,  or  in  any 
possible  event  can  be,  in  any  way,  a  material  question  in  the  cause. 

Before  the  decision  of  this  case,  it  was  considered  to  be  a  settled 
principle,  that  a  final  decree  in  Chancery  was  of  equal  effect  as  a 
judgment  at  law,  till  reversed.  6  Wheat.  113.  That  the  sufficiency 
of  an  averment  in  a  declaration,  bill,  or  petition,  was  a  question  of 
merits  examinable  on  demurrer,  at  the  hearing,  on  a  motion  in  arrest 
of  judgment,  or  by  writ  of  error  or  appeal;  but  in  no  case  was  a 
question  of  jurisdiction,  unless  for  the  want  of  parties  or  a  proper 
cause  of  action.  That  if  there  was  a  substantial  cause  of  action 
alleged,  all  defects  in  the  pleadings  were  cured  by  a  verdict  or  de- 
cree, if  not  pleaded  or  demurred  to  for  cause ;  and  that  no  appellate 
Court  could  reverse  a  final  judgment  or  decree,  for  any  error  in 
either,  on  the  ground  of  an  insufficient  averment,  if  the  plaintiff's 
case  was  one  that  would  entitle  him  to  a  judgment  on  a  general  de- 
murrer. 

So  the  law  was  taken  by  the  counsel  for  the  appellants  them- 
selves, and  so  it  would  have  remained,  had  not  the  Court  rf-q 
♦prevented  them  from  arguing  the  points  in  their  printed  L 
brief,  and  yielding  to  the  suggestion  of  one  of  the  judges,  decided, 
that  they  would  examine  no  question  in  the  record,  nor  hear  any 
argument  on  any  point  except  one,  which  was  not  stated  at  the  bar 
in  either  Court,  and  may  have  no  bearing  on  the  rights  of  any  party. 
This  is  another  innovation  upon  the  settled,  uniform  course  of  all  ap- 
pellate Courts,  which  makes  this  precedent  an  alarming  one. 

It  is  an  established  rule,  founded  on  the  soundest  principle  of  jus- 
tice, that  a  party  shall  not  be  permitted  to  reverse  a  judgment  or 
decree,  on  an  objection  not  made  in  the  Court  below.  Upon  an 
objection  being  made  in  the  House  of  Lords,  that  an  account  had 
not  been  taken  in  the  Court  of  Chancery,  and  it  appearing  that  none 
had  been  called  for  previously,  by  the  party  making  the  objection, 
Lord  Eldon  observed,  "  If  this  cause  had  been  heard  in  the  Court 
of  Chancery  or  Exchequer  in  England,  no  client  could  have  induced 
a  counsel  to  make  that  a  point,  at  the  bar  of  this  House,  under  such 
circumstances ;  because  such  counsel,  having  been  previously  con- 
versant with  the  cause,  would  have  known  that  as  it  was  not  made 
below,  it  could  not  be  made  by  way  of  appeal.  Had  this  cause 
been  heard  before  me,  and  had  I  presided  during  the  argument  of 
the  appeal  against  it,  under  the  circumstances  that  have  occurred,  I 
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would  not  have  allowed  counsel  to  make  the  point  at  your  lord- 
ships' bar."  2  Sch.  and  Lefr.  712.  710.  718.  When  the  opportu- 
nity of  objection  is  passed  by  in  the  Court  below,  it  is  taken  to  have 
been  waived;  2  Sch.  and  Lefr.  713;  12  Wheat.  18;  S.  P.  11  Wheat. 
209,  210,  211;  7  Peters,  98;  2  Binn.  168;  12  Serg.  and  Rawle,  103; 
unless  the  defect  in  the  record  is  one  which  could  not  have  been 
cured,  or  amended  in  the  Court  below,  if  the  objection  had  been 
made  before  it  was  removed.  4  J.  R.  602 ;  14  J.  R.  560 ;  1 6  J.  R. 
353  •>  18  J.  R.  558,  559  5  2  Dow.  P.  C.  72.  The  names  and  judicial 
reputation  of  the  American  jurists,  who  have  ever  acted  on  this  rule, 
and  of  Lords  Eldon  and  Redesdale,  may  with  propriety  be  referred 
to,  and  invoked  in  support  of  a  dissenting  judge;  and  the  rules  and 
decisions  of  this  Court,  till  this  time,  may  also  be  called  to  his  aid. 

Had  the  present  appellants  demurred  to  the  bill,  objected  in  the 
*536l  plea<^n?s>  or  at  tne  hearing,  on  the  ground  now  taken,  *the 
-»  defect,  if  any,  would  have  been  cured  in  the  Court  below,  by 
an  amendment,  without  affecting  the  proceedings;  but  here,  it  would 
seem,  that  there  can  be  no  amendment  ordered  without  annulling 
every  thing  heretofore  done  in  the  cause.  If  it  was  so  intended  by 
the  appellants,  they  have  delayed  this  objection  most  profitably  for 
the  purposes  of  vexation ;  it  has  been  received  under  circumstances 
which  would  have  prevented  it  being  listened  to  in  any  other  appel- 
late Court,  but  which  have  entitled  it  to  favour  here.  It  is  not  made 
by  the  respondent,  whom  alone  it  concerned  to  reverse  erroneous 
proceedings  by  the  appellants,  who  were  complainants  against  him; 
if  he  chooses  to  waive  defects  in  their  petition,  they  could  not  be 
injured  thereby;  they  did  not  ask  for  an  amendment  in  theirs,  or  the 
petition  of  the  party  who  obtained  a  decree  in  his  favour.  The 
appellants  asked  a  reversal  and  a  decree  in  their  favour :  they  have 
obtained  a  reversal  indeed,  but  it  is  of  every  step  they  have  taken 
to  submit  their  rights  to  the  final  adjudication  of  this  Court ;  the 
cause  is  open  to  indefinite  litigation,  by  each  of  the  three  hundred 
claimants  to  the  fund  in  the  hands  of  the  executor,  as  well  as  those 
now  ordered  to  be  added  to  the  suit,  who  may  be  not  the  least 
troublesome,  at  least  to  the  appellants.  A  principle,  too,  has  been 
established,  by  which  each  claimant  is  permitted  during  the  five 
years  allowed  for  appeal  after  a  final  decree,  to  reserve  his  objection 
to  the  pleadings  till  a  convenient  time,  and  then  obtain  reversals  on 
a  summary  motion,  for  defects  that  are  amendable  on  application  in 
the  discretion  of  the  Circuit  Court,  by  the  general  rules  of  Courts  of 
Equity  and  Law,  and  by  right,  under  the  provisions  of  the  judi- 
ciary act. 

There  can  be  no  course  so  utterly  subversive  of  equity,  nay  of 
common  justice,  as  to  hear  parties  in  an  appellate  Court,  on  points 
made  under  circumstances  like  the  present;  it  is  one  to  which  I  can 
never  consent,  and  against  which  I  shall  deem  it  a  duty  to  suitors  to 
protest  on  all  similar  occasions.  I  will  never,  while  sitting  in  this 
Court,  reverse  a  decree  upon  objections  which  a  Court  of  Chancery 
or  Exchequer,  on  a  cause  regularly  before  them,  would  not  in  the 
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exercise  of  their  original  jurisdiction ;  or  the  House  of  Lords  or  the 
Court  of  Errors  and  Appeals  in  New  York  would  not  permit  counsel 
to  argue  on  appeal.  Nor  will  I  in  any  way  admit,  that  any  appel- 
late *Court  can,  in  the  legitimate  exercise  of  their  jurisdiction,  r#  „_ 
render  a  judgment  of  reversal  on  any  ground,  on  which  they  L 
would  not  be  bound  to  hear  an  argument  of  counsel.  It  is  a  great 
hardship  on  parties,  to  have  their  judgments  set  aside  on  technical 
objections  raised  at  the  bar;  but  the  grievance  will  become  intolera- 
ble, if  the  Court  should  be  such  as  to  doit  when  they  are  first  sug- 
gested from  the  Bench. 

Let  an  objection  like  the  present,  however,  come  whence  it  may, 
I  consider  it  as  purely  technical,  which  I  cannot  sustain  consistently 
with  the  respect  due  to  the  solemn  and  unanimous  decisions  of  this 
Court  in  Harding  v.  Handy,  and  Renner  v.  The  Bank  of  Columbia, 
with  many  others  founded  on  the  most  immutable  maxims  of  the 
law.  They  settle  the  rule,  that  the  conclusion  of  fact  drawn  from  a 
circumstantial  averment,  is  sufficient  to  support  a  decree  in  equity, 
and  forbid  me  from  disregarding  the  evidence  which  has  been 
admitted  without  objection,  and  now  forms  part  of  the  record  before 
me  for  judicial  inspection,  merely  because  the  subject-matter  of  that 
evidence  was  not  averred  in  the  bill  or  petitions  of  the  claimants. 
And  when  to  this  high  and  unquestioned  authority,  is  added  the 
32d  rule  of  this  Court,  I  find  safe  rules  for  my  guide,  which  would 
be  violated  by  any  sanction  given  to  any  proceeding  in  opposition 
thereto.  That  rule  is,  "  in  all  cases  in  equity,  &c,  no  objection  shall 
hereafter  be  allowed  to  the  admissibility  of  any  deposition,  deed, 
grant,  or  other  exhibit,  found  in  the  record  as  evidence,  unless 
objection  was  taken  in  the  Court  below  and  entered  of  record,  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted  by  con- 
sent." I  feel  bound  to  examine  all  the  evidence  in  this  record,  as  it 
is  found  without  an  objection ;  and  as  counsel  and  parties  are  pre- 
cluded from  now  making  any,  it  is  my  duty  to  give  it  its  full  effect 
on  the  question  of  domicil,  as  well  as  any  other  which  may  be  rele- 
vant to  the  cause ;  any  other  course  would,  in  my  opinion,  annul 
this  rule,  which  counsel  must  respect,  and  which  I  had  thought  the 
Court  would  adhere  to,  by  hearing  an  argument  on  a  point  arising 
on  the  evidence,  made  by  the  counsel  of  the  appellants  in  the  brief 
presented  for  our  judicial  action. 

The  order  for  the  admission  of  new  parties  deserves  some  notice 
on  account  of  the  manner  in  which  it  was  made,  which  *is  r#538 
believed  to  be  unprecedented.  Their  names  were  not  in  the  L 
record,  they  were  in  no  way  before  the  Court,  but  had  employed 
counsel,  who  were  desirous  of  being  heard  as  amici  curiae,  in  order 
to  point  out  some  irregularities  which,  as  they  conceived,  would 
authorize  the  reversal  of  the  decree,  so  as  to  permit  them  to  make 
an  application  to  become  parties ;  stating  at  the  same  time,  that  the 
Circuit  Court  hatf  very  properly  refused  such  application  by  a  bill 
of  review.  This  Court  promptly  and  unanimously  refused  to  hear 
them  in  support  of  their  motion,  yet  have  granted  what  they  would 
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not  permit  to  be  moved  for  by  the  counsel  of  the  new  parties,  and 
of  course  without  motion ;  for  the  counsel  of  the  appellants  who 
signed  the  brief  as  representing  three  individuals  and  others,  on 
being  called  on  by  the  counsel  for  the  appellees  in  open  Court  to 
state  for  whom  they  appeared,  declined  an  answer.  In  the  Circuit 
Court  it  may  not  be  within  the  line  of  duty  to  inquire,  by  what 
authority,  and  on  whose  application,  these  parties  have  been  ordered 
to  be  admitted  as  litigants  in  the  cause;  so  far  as  respects  one  of  the 
judges,  he  will  obey  the  mandate.  But. in  this  Court  he  may,  and 
does  make  the  inquiry  respectfully,  but  as  a  matter  of  right,  and 
fearlessly  insists,  that  it  has  been  done  in  violation  of  the  best  esta- 
blished principles  of  the  law  of  appellate  Courts.  As  the  Court 
would  not  hear  the  motion  of  the  counsel  of  these  parties,  they 
could  not  be  judicially  informed  that  they  desired  admission  into  the 
cause;  a  fortiori,  they  could  not  judicially  decide  whether  their  case 
was  one  which  gave  them  a  right  to  admission.  Their  judgment 
and  mandate  have,  therefore,  been  given  on  extrajudicial  knowledge, 
such  as  no  appellate  Court  can  receive  or  act  upon,  as  it  was  wholly 
dehors  the  record,  and  related  to  no  party  to  the  appeal,  or  any  thing 
appealed  from. 

In  issuing  their  order,  founded  on  such  knowledge  as  they  chose 
to  receive,  the  Court  must  have  taken  a  very  partial  view  of  the 
papers  presented  to  them  for  their  collateral  inspection ;  had  they  been 
judicially  examined,  or  their  contents  known,  it  would  have  been 
apparent  that  the  case  deserved  some  deliberation  at  least  By 
their  own  admission,  these  parties  had  full  knowledge,  that  the  fund 
they  claimed,  was  in  the  hands  of  the  executor  in  Pennsylvania,  yet 
their  first  application  to  be  admitted  as  parties  to  this  suit,  was  ten 
*5391  years  a^ter  the  death  of  *the  testator,  and  nearly  six  months 
J  after  the  final  decree.  That  after  the  failure  of  their  petition 
for  a  bill  of  review,  they  had  filed  their  original  bill  in  the  Circuit 
Court,  having  previously  applied  to  the  Orphan's  Court  of  Philadel- 
phia county  (which  is  a  Court  of  Equity  and  of  Record,  before  whom 
the  administration  account  was  in  a  course  of  settlement)  for  an  or- 
der of  distribution  in  their  favour. 

This  Court  also  knew  judicially,  for  it  appeared  in  the  answer  of 
the  executor  in  this  case,  that  he  had  interpleaded  and  prayed  the 
protection  of  the  Court;  for  which  purpose  they  had  made  an 
order  (also  in  the  record)  that  all  claimants  of  the  fund  who  did  not 
appear  by  a  given  day  and  present  their  claims,  should  be  barred 
thereafter ;  which  order  was  sanctioned  by  the  practice  and  rules 
of  all  Courts  of  Equity.  These  parties  suffered  the  time  to  elapse 
long  before  they  thought  proper  to  make  any  claim,  without  in  any 
way  denying  notice  of  the  pendency  of  the  suit,  or  accounting  for 
their  delay  in  applying  to  become  parties  before  the  final  decree. 

If  any  Court  could  be  justified  in  admitting  them  afterwards  in  a 

case  circumstanced  like  this,  it  most  assuredly  could  be  only  by  the 

exercise  of  original  jurisdiction,  by  bill  of  review,  and  not  by  any 

appellate  power  over  this  record ;  these  parties  were  not  and  could 
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not  be  appellants  from  a  final  decree  to  which  they  were  not  party 
nor  privy  ;  nor  could  this  Court  lawfully  reverse  the  decree  on  new 
matter,  or  for  any  cause  appropriate  to  a  bill  of  review.  As  to 
these  persons,  there  was  no  case  in  this  Court ;  it  could  have  no 
appellate  jurisdiction  to  hear  and  determine  on  any  thing;  and  the 
proceeding  was  wholly  coram  non  judice,  unless  it  could  exercise 
original  jurisdiction  over  the  parties  and  the  subject-matter,  as  a, 
case  originating  in  this  Court. 

Thus  considered,  I  feel  it  a  duty  to  declare,  that  the  mandate  to 
the  Circuit  Court,  ordering  these  persons  to  be  made  parties,  is  with- 
out any  authority  of  principle  or  precedent,  and  although  I  shall 
obey  it  in  that  Court  as  the  command  of  a  Court  of  the  last  resort, 
yet,  in  my  best  judgment,  feel  constrained  to  pronounce  it  incon- 
sistent with  the  best  .established  rules  and  usages  of  law,  and  a 
violation  of  the  constitution  of  an  appellate  Court. 

•This  cause  came  on  to  be  heard  on  the  transcript  of  the  r#c40 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis-  *■ 
trict  of  Pennsylvania,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  ordered,  adjudged,  and  decreed,  that  the  decree  of  the 
said  Circuit  Court  in  the  premises  be,  and  hereby  is,  reversed  and  an- 
nulled, and  that  the  cause  be  remanded  to  the  said  Circuit  Court  for 
further  proceedings;  with  directions  to  the  said  Court  to  allow  the  bill 
and  the  petitions  of  the  claimants  to  be  amended,  and  the  answers 
and  pleadings  also  to  be  amended  to  conform  thereto,  and  proofs  to 
the  new  matter  also  to  be  taken;  and  with  further  directions  to  allow 
any  other  person  or  persons,  not  now  parties  to  the  proceedings, 
who  shall  claim  title  to  the  funds  in  controversy  as  heir  or  heirs  at 
law  or  representatives  of  the  testator,  to  present  their  claims  re- 
spectively before  the  said  Court,  and  to  make  due  proofs  thereof, 
and  to  become  parties  to  the  proceedings,  for  the  due  establishment 
and  adjudication  thereof.  But  the  proofs  already  taken  in  the 
cause  are  to  be  deemed  admissible  evidence  in  regard  to  all  such 
persons,  not  now  parties,  who  shall  claim  title  as  aforesaid,  and 
become  parties  in  the  cause  under  this  order ;  and  such  other  pro- 
ceedings are  to  be  had  in  the  said  cause  by  the  said  Court,  as  to 
law,  equity,  and  justice  shall  appertain. 
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f98f8re       *Thb  Chesapeake  and  Ohio  Canal  Company,  Plaintiffs  in 
error,  v.  Abraham  Enapp  a&d  others. 

District  of  Columbia.  An  action  of  indebitatus  assumpsit  was  instituted  to  recover  a  large 
sum  of  money,  alleged  to  be  due  for  the  construction  of  certain  locks,  Ac,  on  the  Chesa- 
peake and  Ohio  Canal.  The  defendants  pleaded  the  general  issue,  and  called  on  the 
plaintiffs  for  a  bill  of  particulars.  The  item  of  claim  upon  which  the  jury  gave  a  ver- 
dict for  the  plaintiffs,  was  stated  in  the  bill  of  particulars  to  be,  "  detention  and  damage 
sustained  for  want  of  cement  on  locks  No.  5  and  6." 

There  is  no  doubt  that  a  bill  of  particulars  should  be  so  specific  as  to  inform  the  defendant, 
substantially,  on  what  the  plaintiff's  action  is  founded.  This  is  the  object  of -the  biU» 
and  if  it  fall  short  of  this,  its  tendency  must  be  to  mislead  the  defendant  rather  than  to 
enlighten  him. 

As  the  bill  of  particulars  is  filed  before  the  trial,  it  is  always  in  the  power  of  the  defendant 
to  object  to  its  want  of  precision,  and  the  Court  will  require  it  to  be  amended  before  the 
commencement  of  the  trial ;  and  if  this  be  not  the  only  mode  of  taking  advantage  of 
any  defect  in  the  bill,  it  is  certainly  the  most  convenient  for  the  parties. 

Although  this  bill  of  particulars  does  not  specify  technically  and  fully,  the  grounds  on 
which  the  plaintiffs  claim  damages,  it  sufficiently  expresses  to  the  defendants  that  the 
claim  arises  for  want  of  cement  on  locks  No.  5  and  6. 

The  ancient  doctrine,  that  a  corporation  can  act  in  matters  of  contract,  only  under  its  seal, 
has  been  departed  from  by  modern  decisions ;  and  it  is  now  considered  that  the  agents 
of  a  corporation  may,  in  many  cases,  bind  it  and  subject  it  to  an  action  of  assumpsit 

There  can  be  no  doubt  that  when  a  special  contract  remains  open,  the  plaintiff's  remedy 
is  on  the  contract ;  and  he  must  set  it  forth  specially  in  his  declaration.  But  if  the  con- 
tract has  been  put  an  end  to,  the  action  for  money  had  and  received,  lies  to  recover  any 
payment  that  has  been  made  under  it. 

It  is  a  well  settled  principle,  that  where  a  special  contract  has  been  performed,  a  plaintiff 
may  recover  on  the  general  counts. 

The  Court  ought  not  to  instruct,  and,  indeed,  cannot  instruct,  on  the  sufficiency  of  evi- 
dence ;  but  no  instruction  to  the  jury  should  be  given  except  upon  evidence  in  the  case. 
Where  there  is  evidence  on  a  point,  the  Court  may  be  called  upon  to  instruct  the  jury 
on  the  law,  but  it  is  for  them  to  determine  on  the  effect  of  evidence. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  county 
of  Washington,  in  the  District  of  Columbia. 

This  was  an  action  of  assumpsit,  instituted  originally  in  the 
County  Court  of  Montgomery  county,  in  the  state  of  Maryland ; 
and  by  agreement  of  the  parties  transferred,  with  all  the  pleadings, 
*5421  depositions,  and  other  proceedings  therein,  to  the  Circuit 
J  *Court  of  the  United  States  for  the  county  of  Washington, 
in  the  District  of  Columbia. 

The  declaration  contained  nine  counts:  the  first,  second,  and 
third,  for  goods  sold  and  delivered ;  the  fourth,  fifth,  eighth,  and 
ninth,  for  work,  labour,  and  services,  and  for  materials  furnished, 
&c. ;  the  sixth,  for  money  paid,  laid  out,  and  expended,  and  for 
money  had  and  received  for  the  use  of  the  plaintiffs;  and  the 
seventh,  an  insimul  computassent.  The  defendants  pleaded  non- 
assumpsit,  and  issue  was  joined  thereon.  A  rule  having  been 
entered  on  the  plaintiffs  to  file  a  bill  of  particulars,  the  same  was 
duly  filed,  setting  forth  all  the  items  of  claim  against  the  de- 
fendants. 
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The  plaintiffs,  in  the  Circuit  Court,  had,  on  the  4th  day  of  May, 
1829,  entered  into  articles  of  agreement  with  the  Chesapeake  and 
Ohio  Canal  Company,  to  execute  certain  sections  of  the  canal,  then 
being  made  by  the  company ;  according  to  certain  specifications 
before  agreed  upon  by  the  parties.  Under  this  agreement  the  plain- 
tiffs constructed  eight  locks  on  the  canal,  and  this  action  was  brought 
for  the  value  of  the  work  done,  and  materials  expended  on  the 
same,  and  for  other  matters  which  had  arisen  under  the  agreement. 

The  only  item  in  the  bill  of  particulars  which  was  deemed  mate- 
rial, and  which  came  under  examination  and  discussion  by  the 
counsel  and  the  Court,  in  the  argument  and  decision  of  the  cause, 
was  the  following : 

"  To  detention  for  want  of  cement  at  proper  times  at  locks  No.  8, 
15,  16,  17,  18,  and  20;  damages  sustained  in  consequence  of  such 
detention,  six  hundred  dollars. 

The  defendants  in  error  read  in  evidence  the  specification  for  lock 
No.  6,  and  their  offer  to  contract  for  the  construction  of  the  said 
lock,  on  the  terms  therein  stated ;  and  also  a  paper  containing  their 
proposal  to  execute  the  said  lock,  according  to  the  plan  and  the 
specification ;  and  they  proved  that  the  proposals  were  accepted. 
They  also  read  the  agreement  between  them  and  the  Canal  Com- 
pany, dated  the  4th  of  May,  1828,  for  the  construction  of  the  work 
pursuant  thereto:  and  also  like  specifications  and  proposals,  and 
their  acceptance  by  the  parties,  for  the  execution  of  the  other  eight 
locks,  and  the  contract  for  the  same ;  the  execution  of  the  work  to 
be  done  by  them  under  the  said  contract,  being  also  proved.  The 
specifications  particularly  described  the  work  to  be  done,  the  r»c4q 
•materials  to  be  used,  and  the  manner  and  time  of  its  exe-  '- 
cution.     In  the  specifications  there  was  inserted  the  following : 

"  It  is  believed  that  hydraulic  cement,  suitable  for  the  construction 
of  lock  masonry,  may  be  obtained  on  the  Potomac,  as  far  east  as 
Shepherdstown. 

"  Its  average  cost,  it  is  presumed,  will  not  exceed  forty  cents  the 
bushel,  delivered  at  the  shore  opposite  the  locks ;  should  it  be  found 
not  suitable  for  the  purpose,  and  it  become  necessary  to  import  the 
New  York  hydraulic  cement,  or  Parker's  Roman  cement,  the  presi- 
dent and  directors  will  furnish  to  the  contractor  cement  so  imported, 
in  good  season,  say  by  the  1st  of  May,  1829,  at  the  price  of  forty 
cents  the  bushel,  which  shall  be  deducted  from  the  sum  to  be  paid 
for  the  lock  if  the  contractor  furnished  the  cement  himself.  The 
extent  of  its  use,  if  it  be  so  applied,  may  be  limited  by  the  engineer 
to  a  certain  distance  from  the  face  of  the  wall." 

The  proposals  stated  the  price  at  which  the  work  was  to  be  done ; 
and  the  agreement  set  forth  stipulations  for  the  performance  of  the 
work,  and  the  sums  to  be  paid  for  the  same ;  with  other  matters  to 
secure  and  define  the  obligations  of  the  parties  thereto. 

The  plaintiffs  also  offered,  and  read  in  evidence,  the  following 
resolution  of  the  President  and  Directors  of  the  Canal  Company, 
passed  the  2d  day  of  September,  1829 : 
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•  "Ordered,  That  the  board  will  furnish  water  lime  to  such  con- 
tractors for  masonry  as  shall  provide  houses  to  receive  it,  to  be  de- 
livered at  the  river  shore,  opposite  to  their  works,  at  forty  cents  per 
bushel." 

And  also  the  following  resolution  of  the  said  president  and  direct- 
ors, passed  the  20th  of  January,  1830. 

"Resolved,  That  although  this  board  has  stipulated  to  supply  the 
contractors  with  water  lime,  yet  the  board  will  not  be  held  responsi- 
ble for  any  damage  arising  from  the  want  of  that  article." 

And  also  the  answer  of  Theophilus  Williams,  to  an  interrogatory 
on  the  part  of  the  plaintiffs; 

"  To  the  thirty-second  annexed  interrogatory  this  deponent  replies, 
that  the  plaintiffs  were  very  greatly  hindered  in  their  operations  by 
the  want  of  cement.  This  deponent  has  no  written  memoranda  of 
the  time  which  the  plaintiffs  were  so  hindered,  but  believes  that  the 
•5441  t*me  *ost  ^  the  failure  of  the  defendants  to  furnish  cement, 
J  was  not  less  than  one-third  of  the  whole  time  from  the  1st 
of  April  to  the  1st  of  August,  1830;  and  this  deponent  can  further 
state,  that  the  opinion  of  the  late  resident  engineer,  Daniel  Van 
Slyke,  Esq.,  agreed  with  that  of  this  deponent  above  stated,  as  to 
the  proportion  of  the  time  lost  by  the  plaintiffs  for  want  of  cement. 
Orders  were  given  to  the  plaintiffs  not  to  discharge  their  men  when 
idle  for  want  of  cement,  but  to  retain  them  all  under  pay  until  a 
supply  could  be  procured.  This  order  had  not  reference  to  any  one 
particular  time  when  the  plaintiffs  were  hindered  for  want  of  cement. 
The  deponent  was  directed  by  the  resident  engineer  to  communicate 
the  order  to  the  plaintiffs,  and  did  accordingly  communicate  it  to 
them.  This  was  the  usual  course  of  transmitting  orders  to  the  con- 
tractors for  the  different  works  on  the  Chesapeake  and  Ohio  canal. 
This  deponent  received  the  same  order  at  several  different  times 
from  the  president  of  the  company.  It  was  reiterated  to  the  plain- 
tiffs at  various  times,  and  was,  as  this  deponent  believes,  strictly 
complied  with  by  them.  This  order,  as  well  as  that  referred  to  in 
the  answer  to  the  twentieth,  was,  according  to  this  deponent's 
recollection,  verbally  given.  This  deponent  cannot  state  with  accu- 
racy, to  what  extent  the  plaintiffs  were  delayed  for  want  of  cement 
previous  to  the  1st  of  April,  but  thinks  there  was  some  considerable 
for  want  of  cement  before  that  time.  From  what  this  deponent 
recollects  of  the  number  of  men  and  teams  employed  by  the  plain- 
tiffs, and  the  high  wages  paid  to  labourers  generally,  and  more  par- 
ticularly to  mechanics,  and  the  expense  of  subsisting  men  and  teams, 
this  deponent  is  fully  convinced  that,  including  the  wages  of  labour- 
ers and  mechanics,  the  subsistence  of  men  and  teams,  and  the  wear 
and  tear  of  tools,  the  expense  of  the  plaintiffs  must  have  averaged, 
while  hindered  for  want  of  cement,  from  one  hundred  and  fifty  to 
one  hundred  and  seventy-five  dollars  a  day.  The  deponent  cannot 
say  with  exactness  what  number  of  days  the  plaintiffs  were  com- 
pelled to  suspend  their  operations  for  want  of  cement,  but  thinks 
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the  whole  detention  may  have  been  equal  to  from  thirty  to  forty 
entire  days." 

And  also  the  answer  of  Milo  Winchel,  to  an  interrogatory  on  the 
part  of  the  plaintiffs. 

"  To  the  ninth  interrogatory,  this  deponent  answering,  says :  that 
the  defendants  delivered  the  cement  very  irregularly,  in  small  quanti- 
ties, which  caused  very  great  hindrance  and  loss  *of  time,  and  r»545 
expense  to  these  plaintiffs,  by  keeping  a  very  large  force  of  *• 
mechanics,  common  labourers,  and  teams,  lying  idle  and  upon 
expense  of  wages  and  board,  whilst  waiting  for  cement ;  the  precise 
loss  and  damage  incurred  deponent  cannot  state,  but,  from  his  best 
recollection,  would  say,  that  the  loss  of  time  thus  incurred,  from  the 
1st  of  March,  1830,  until  the  completion  of  the  said  locks  in  August, 
therefrom,  could  not  be  less  than  forty  days,  at  an  expense  to  these 
plaintiffs  of  from  one  hundred  and  sixty  dollars  to  one  hundred  and 
seventy  dollars  per  day;  besides,  the  damage  was  very  serious  by 
delaying  the  work  until  the  sickly  months  of  July  and  August,  which' 
was  the  cause  of  a  great  advance  in  all  kinds  of  labour,  to  induce 
labourers  to  remain  upon  the  line  of  the  canal  at  this  season  of  the 
year ;  all  this  expense  and  risk  might  have  been  saved  to  these  plain- 
tiffs, had  the  cement  been  furnished  as  agreed  on  the  part  of  the  de- 
fendants, which  would  have  enabled  the  plaintiffs  to  have  completed 
the  whole  of  their  work  early  in  June,  1830." 

And  also  the  answer  of  Henry  Smith,  to  an  interrogatory  on  the 
part  of  the  plaintiffs. 

"  To  the  eleventh  interrogatory  this  deponent  will  answer,  that 
much  delay  was  occasioned  to  the  plaintiffs  by  the  non-delivery  of 
cement,  in  quantities  to  meet  their  demands ;  the  consequence  was, 
they  were  compelled  to  keep  their  hands  under  pay  without  labour, 
and  deferring  the  completion  of  their  work  until  the  more  sickly 
season,  when  labour,  if  procured  at  all,  was  obtained  at  an  advance 
from  twenty  to  thirty-three  per  cent.  It  is  believed  by  this  deponent, 
that  if  sufficient  quantities  had  been  delivered  in  season,  that  the 
locks  would  have  been  completed  by  the  4th  of  July.  That,  at  the 
time  locks  Nos.  18  and  20  were  in  progress,  the  plaintiffs  often  com 
plained  of  a  scarcity  of  cement,  and  one  particular  time  they  were 
lying  idle  for  a  number  of  days  with  a  large  force  of  hands,  and,  as 
deponent  understood  at  the  time,  they  were  all  under  pay  from  the 
plaintiffs.  The  number  of  days  alluded  to  above  is  believed  to 
be  two  weeks  or  more ;  and  many  other  times  deponent  knows  of 
there  being  a  want  of  cement,  but  the  aggregate  cannot  be  positive- 
ly stated." 

And  also  the  answer  of  Moses  Randal,  to  an  interrogatory  on  the 
part  of  the  plaintiffs. 

"To  the  eighth  interrogatory,  hereunto  annexed,  this  *de-  r»546 
ponent,  answering,  says :  that  these  plaintiffs  were  greatly  L 
hindered  and  delayed,  nearly  the  whole  time  they  were  employed 
in  building  these  locks,  by  the  irregular  manner  in  which  the  cement 
was  delivered,  and  that  the  amount  of  such  hindrance  upon  locks 
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Nos.  15, 16,  17,  IS,  and  20,  from  the  1st  of  March,  1830,  till  their 
completion  in  August  following,  was  not  less  than  forty  entire  days, 
at  an  expense  to  these  plaintiffs  of  one  hundred  and  seventy  dollars 
per  day.  There  were  eighteen  days  at  one  time  in  which  the  plain- 
tiffs received  hut  two  small  loads  of  cement  for  the  use  of  two 
hundred  men,  being  insufficient  to  supply  them  one  day;  besides,  the 
damage  was  very  serious  by  protracting  the  work  until  the  sickly 
mouths  of  July  and  August,  which  was  the  cause  of  a  great  advance 
in  all  kinds  of  labour,  to  induce  the  labourers  to  remain  upon  the 
Hue  of  the  canal  at  this  season  of  the  year.  All  this  risk  might 
have  been  saved  to  these  plaintiffs,  had  the  cement  been  furnished 
as  promised  on  the  part  of  the  defendants,  which  would  have  enabled 
the  plaintiffs  to  have  completed  their  whole  work  early  in  June,  1830; 
and  deponent  further  says,  that  the  plaintiffs  suffered  great  hindrance 
and  loss  by  the  interference  of  the  work  under  Messrs.  Bargy  and 
Guy,  on  section  18,  by  the  breaking  of  the  face  stone,  by  coming  in 
contact  with  their  carts  and  wagons,  and  by  the  men  being  driven 
from  their  work  many  times  in  a  day  to  escape  the  dangers  from 
the  heavy  rock  blasting  upon  said  section ;  the  damage  done  to  the 
plaintiffs  during  this  interference  deponent  cannot  precisely  state,  but 
knows  it  was  great.  This  deponent  recollects  that,  in  one  instance, 
on  lock  18,  a  large  rock  was  thrown  against  the  wing- wall  of  the 
lock,  and  so  deranged  several  courses  of  their  work  as  to  require 
relaying ;  in  several  other  instances,  the  work  of  the  plaintiffs,  on 
locks  17  and  18,  was  deranged  by  the  falling  stones  breaking  and 
displacing  the  cut  stones  in  the  wall.  The  plaintiffs  remonstrated 
against  these  injuries,  and  threatened  to  abandon  the  work,  in  con- 
sequence of  which,  Daniel  Van  Slyke,  the  agent  of  the  defendants, 
agreed  to  indemnify  them  against  all  damages  arising  from  this 
source." 

And  also  the  answers  of  Benjamin  Wright,  to  interrogatories  put 
to  him  by  the  plaintiffs. 

"  To  the  ninth  interrogatory  he  saith,  that  he  knows,  that  in  many 
cases,  the  cement  was  very  bad ;  in  others,  the  same  was  damaged, 
•5471  ky  having  been  allowed  to  get  wet  before  *delivery  to  the 
J  plaintiffs.  That  it  was  furnished  by  the  defendants  in  small 
quantities,  and  in  a  very  irregular  manner ;  and  in  many  cases  not 
furnished  at  the  times  agreed  upon  between  the  plaintiffs  and  de- 
fendants ;  it  being  expressly  understood  between  the  plaintiffs  and 
defendants,  that  the  cement  should,  at  all  times,  be  furnished  as  it 
was  required  for  the  prosecution  of  the  work. 

"  To  the  tenth  interrogatory  he  saith,  that  he  knows  the  plaintiffs 
were  put  to  serious  loss  and  damage,  in  consequence  of  the  failure 
of  the  defendants  in  supplying  cement,  as  stated  in  the  last  inter- 
rogatory, the  said  plaintiffs  being  obliged  to  keep  their  labourers  and 
mechanics  in  pay  when  they  were  actually  unemployed,  said  plain- 
tiffs being  in  the  daily  expectation  of  receiving  the  said  cement; 
which  state  of  things  continued,  in  some  instances,  for  a  week  to- 
gether, and  at  others  for  two,  four,  and  six  days ;  and  deponent 
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further  knows,  that,  in  consequence  of  such  failure  on  the  part  of 
the  defendants  to  furnish  the  cement  at  the  periods  agreed  upon, 
the  work  of  the  plaintiffs  was  necessarily  protracted  to  the  sickly 
part  of  the  season,  which  necessarily  caused  a  great  increase  in  the 
wages  of  the  mechanics  and  labourers  to  induce  them  to  remain 
during  the  said  period.  Deponent  further  saith,  that  he  knows  that 
the  president  of  the  company,  on  many  occasions,  directed  the  plain- 
tiffs not  to  dismiss  their  men,  stating,  from  time  to  time,  that  he 
would  have  cement  furnished,  which,  in  many  oases,  was  not  fur- 
nished in  compliance  with  his  assurances ;  but  deponent  cannot  say 
what  was  the  actual  loss  incurred  by  the  plaintiffs,  although,  as  above 
stated,  he  believes  it  to  have  been  very  serious." 

Upon  which  testimony,  the  plaintiffs  prayed  the  Court  to  instruct 
the  jury,  and  they  did,  on  the  said  prayer,  instruct  the  jury ;  that  if 
the  jury  believe,  from  the  said  evidence,  that  the  defendants  had, 
on  the  2d  day  of  September,  1829,  and  from  that  time  till  the  20th 
day  of  January,  1830,  contracted  with  the  plaintiffs  to  furnish  them 
with  cement,  &c,  in  due  time,  &c,  and  that  the  plaintiffs,  expecting 
that  sufficient  supplies  of  cement  to  go  on  with  the  work  would  be 
furuished  by  the  defendants,  as  defendants  had  so  engaged  to  do, 
hired  a  large  number  of  hands,  and  brought  them  to  the  locks,  and 
when  the  defendants  had  so  failed  to  furnish  the  cement,  kept  the 
same  hands  idle,  waiting  for  cement,  on  the  defendant's  *de-  r*  -4 
sire  that  they  should  do  so,  in  order  to  be  ready  to  go  on  *- 
with  the  work,  and  paid  them  their  wages  while  so  waiting ;  then 
the  plaintiffs  are  entitled,  under  the  count  for  money  laid  out  and 
expended,  contained  in  this  declaration,  to  recover  the  money  so 
paid  to  said  hands,  during  such  periods.  But  that  the  plaintiffs  are 
not  entitled  to  recover  for  wages  paid  to  their  workmen  on  account 
of  a  deficiency  of  cement  after  the  said  20th  day  of  January,  1830, 
unless  the  jury  shall  be  satisfied  by  the  said  evidence,  that  the  said 
resolution  of  the  board  of  directors,  of  the  20th  of  January,  1830, 
was  rescinded  by  the  said  board,  and  a  new  contract  entered  into 
thereafter  by  the  defendants,  to  furnish  cement  to  the  plaintiffs,  and 
the  subsequent  failure  on  their  part  so  to  furnish  it,  and  an  agree- 
ment also  to  pay  for  the  wages  of  the  plaintiffs'  workmen,  while  so 
waiting,  and  so  forth. 

The  defendants  excepted  to  this  instruction. 

The  jury  found  a  verdict  for  the  plaintiffs  of  twenty  thousand 
seven  hundred  and  seven  dollars  and  fifty-six  cents :  on  which  judg 
ment  was  entered  by  the  Court ;  and  the  defendants  prosecuted  this 
writ  of  error. 

The  case  was  argued  by  Mr.  Coxe  and  Mr.  Southard,  for  the 
plaintiffs  in  error;  and  by  Mr.  Key  and* Mr.  Webster,  for  the  de- 
fendants. 

The  counsel  for  the  plaintiffs  in  error  contended,  that  the  Court 
erred  in  giving  the  instruction : 
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"  Because  there  was  no  notice  or  intimation  given  by  the  plain- 
tiffs to  the  defendants,  in  their  bill  of  particulars  of  charge  against 
the  defendants  for  money  laid  out  or  expended  in  the  payment  of  i 

wages  to  workmen  while  kept  idle  waiting  for  cement.  ! 

"  Because  the  Court,  in  the  said  instruction,  has  adjudged  on  a 
matter  of  fact,  and  told  the  jury  that  the  defendants  had  engaged  or  ! 

contracted  to  deliver  cement  at  certain  times  and  prices,  and  had 
failed  to  furnish  the  said  cement ;  which  said  facts  ought  to  have 
been  left  to  the  jury  upon  the  evidence. 

"  Because,  admitting  the  existence  of  such  a  contract,  and  the 
failure  to  comply  therewith  on  the  part  of  the  defendants ;  the  pay- 
ment of  wages  by  the  plaintiffs  to  their  workmen  while  idle,  wait- 
**4QT  *n£  ^or  cement> an(*  ^e  'oss  thereby  could  only  be  *recovered 
J  in  a  distinct  action  by  the  plaintiffs  against  the  defendants 
for  the  breach  of  such  contract. 

"  Because  the  Court,  in  the  said  instruction,  has  submitted  the 
fact  of  an  agreement  on  the  part  of  the  defendants,  to  pay  for  the 
wages  of  the  plaintiffs'  workmen,  while  so  waiting  and  idle ;  with- 
out any  evidence  of  such  an  agreement  being  proved  or  offered  to 
be  proved." 

Mr.  Coxe,  for  (he  plaintiffs  in  error,  stated,  that  the  amount  of  the 
sum  originally  claimed  by  the  plaintiffs  in  the  Circuit  Court,  was  one 
hundred  and  forty-one  thousand  dollars  and  upwards;  and  most  of 
the  items  in  their  claim  were  rejected :  so  that  the  demand  was  reduced 
to  comparatively  an  inconsiderable  sum.  It  was  upon  the  instruc- 
tions of  the  Court,  which  are  for  examination  here,  that  the  recovery 
was  had  by  the  verdict  of  the  jury. 

There  was  a  contract  in  writing  between  the  parties,  and  the  evi- 
dence prove  a  full  performance  of  every  part  of  it  in  every  particu- 
lar, by  the  plaintiffs  in  error.  There  were  some  defects  in  the  work, 
and  in  the  manner  of  its  performance,  which  operated  very  exten- 
sively on  the  claims  of  the  defendants  in  error.  Some  modifications 
were  made  in  the  agreement  of  the  parties ;  some  extra  work  was 
done,  for  which  claims,  opposed  by  the  Canal  Company,  were  made ; 
and  these  were  rejected. 

The  instruction,  now  under  consideration,  which  was  excepted 
to  by  the  plaintiffs  in  error,  was  erroneous : 

1.  Because  the  claim  which  it  sanctions  is  not  in  the  bill  of  par- 
ticulars. The  bill  of  particulars  states  the  claim  to  be  for  "  deten- 
tion and  damages,"  in  consequence  of  such  detention  for  want  of 
cement ;  and  the  instruction  authorizes  the  defendants  in  error,  to 
recover  before  the  jury  for  money  laid  out  and  expended  on  the 
count  in  the  declaration ;  the  money  having  been  paid  to  their  hands 
while  waiting  for  the  cement. 

The  company  had  not  agreed  to  furnish  cement    There  was 

no  express  contract  to  do  so.     The  supply  they  were  to  furnish 

depended  on  their  obtaining  the  article ;  either  on  the  canal,  or  in 

New  York,  or  elsewhere.    It  was  a  proposition,  which,  having  been 
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accepted,  was  not  binding  unless  the  means  of  executing  it  were 
procured. 

This  was  the  state  of  the  arrangements  between  the  parties,  before 
the  time  limited  in  the  contract  expired;  and  it  was  *not  r*«50 
afterwards  renewed.  Thus,  on  the  evidence,  there  was  no  L 
foundation  for  the  instruction.  The  proof  to  establish  it  failed.  The 
evidence  showed  that  there  was  not  a  deficiency  until  after  the  30th 
of  December,  1829.  The  deficiency  which  took  place  in  the  spring 
and  summer  of  1830,  could  not  be  made  the  subject  of  a  claim. 

The  whole  instruction  rests  on  the  assumption,  that  the  money 
was  paid  at  the  instance  of  the  company.  There  was  no  evidence 
of  such  a  request,  and  the  Court  so  decided  in  their  previous  ruling 
on  the  trial.  Cited,  Angel  on  Corporations,  60,  and  the  cases 
collected. 

By  a  reference  to  the  charter  of  the  company  under  the  Virginia 
law,  the  power  given  to  the  company  to  act,  and  the  manner  in 
which  contracts  binding  on  the  company  are  to  be  made,  will  be 
seen.  The  agreements  which  are  held  to  bind  the  company,  in  this 
case,  do  not  conform  to  those  provisions.  No  contract  is  to  be  in- 
ferred from  the  confessions,  or. the  casual  conversations  of  the 
directors,  or  any  of  them.     7  Cowen,  462. 

The  Circuit  Court  left  it  to  the  jury  to  infer  that  the  contract  had 
been  rescinded,  without  a  particle  of  evidence ;  and  they  left  it  also 
to  the  jury  to  infer  a  new  contract,  when  there  was  no  testimony  to 
sustain  it.  The  claim  to  recover  on  the  count  for  money  laid  out  and 
expended,  is  against  the  authorities.  Cited,  1  Tidd's  Practice,  537 ; 
13  Petersdorf,  80;  3  Stark.  1055, 1056 ;  2  Bos.  and  Pull.  243. 

The  instruction  is  upon  the  effect  of  evidence,  or  rather  it  is  posi- 
tive that  certain  matters  had  been  proved.  This  was  contrary  to 
the  principles  of  law  regulating  the  trial  by  jury. 

The  action  of  indebitatus  assumpsit  cannot  be  sustained  for  such 
a  cause*  Selwyn's  N.  P.  61.  This  action  will  only  lie  where  debt 
will  lie,  and  a  recovery  of  this  kind  cannot  be  had  on  such  a  general 
count.  There  should  have  been  a  special  count,  setting  out  all  the 
circumstances,  and  alleging  the  liability  of  the  Canal  Company  to 
furnish  the  cement  by  the  contract.     6  East,  569,  570. 

Mr.  Key,  for  the  defendants  in  error. 

The  bill  of  exceptions  is  sufficiently  descriptive  of  the  demand 
of  the  plaintiffs  in  the  Circuit  Court.  It  gave  the  defendants  notice 
of  the  nature  of  the  claim.  If  it  was  not,  they  *could  have  r#--. 
called  for  a  further  specification ;  and  this  Court  will  not  L 
allow  an  objection  to  be  made  here,  which  was  not  presented  for 
the  consideration  of  the  Court  below.  As  to  the  effect  of  the  bill 
of  particulars,  cited  1  Holt's  Nisi  Prius,  552 ;  9  Wheat.  581. 

Had  the  objection  been  made  below,  the  plaintiffs  would,  under 
the  law  of  Maryland,  of  1785,  ch.  8,  sect.  4,  have  had  the  privilege 
of  amending ;  even  after  the  jury  were  sworn. 

As  to  the  objection  that  the  Court  has  undertaken  to  instruct  the 
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jury  on  matter  of  fact :  it  is  said  that  the  Court  adjudged  that  the 
Canal  Company  had  undertaken  to  furnish  the  cement.  This  is 
not  so ;  the  whole  is  put  hypothetically.  This  Court  will  not  be 
disposed  to  construe  the  action  of  the  Circuit  Court  unfavourably. 
The  instruction  assumes  no  facts :  the  Court  left  the  case  and  the 
evidence  which  was  given,  to  the  jury. 

As  to  the  objection  that  the  action  could  not  be  sustained  by  the 
evidence  offered  under  the  bill  of  particulars :  cited,  1  Selwyn's 
Nisi  Prius,  60;  Moses  v.  M'Farland,  Burrow,  1008;  Perkins  t\ 
Hart,  11  Wheat.  237. 

The  evidence  supported  the  claim  stated  in  the  bill  of  particulars. 
If  there  had  been  no  evidence,  it  is  admitted  the  instruction  was 
erroneous;  but  the  depositions  of  a  number  of  witnesses  prove  the 
deficiency  of  cement,  and  the  wages  paid  by  the  contractors  while 
waiting  for  it.    The  Court  is  particularly  referred  to  this  testimony. 

It  is  contended,  that  the  acts  of  the  president  and  directors,  and 
the  agents  of  the  Company,  as  proved  in  the  depositions,  were  not 
binding  upon  the  Canal  Company.  These  acts  were  in  the  course 
of  their  duty ;  and  the  principles  settled  by  this  Court  in  the  cases 
of  the  Bank  of  Columbia  v.  Patterson,  9  Cranch,  299,  2  Cond.  Rep. 
501 ;  The  Bank  of  the  United  States  v.  Dandridge,  11  Wheat.  64, 
6  Cond.  Rep.  444,  support  this  evidence.  The  evidence  is  that  of 
the  agents  of  the  company ;  that  they  received  and  communicated 
the  orders  of  the  board  of  directors  to  the  contractors  to  keep  their 
hands,  and  they  would  pay  them.  It  is  said  there  should  have  been 
a  record  of  the  acts  of  the  board  upon  this  matter,  and  that  only 
such  a  record  would  be  evidence.  This,  it  is  considered,  was  an 
*552l  °bJecti°n  t0  the  evidence,  which  cannot  be  taken  here.  But 
-J  the  *law  does  not  require  this  evidence.  The  testimony  was 
offered  to  show  the  contract,  and  was  so  received. 

The  counsel  in  the  Court  below  allowed  the  evidence  to  )}e  given, 
and  took  the  chance  of  its  influence ;  and  they  now  come  into  this 
Court  and  make  objections  to  it. 

Mr.  Webster,  also  for  the  defendants  in  error. 

The  proceedings  in  this  Court  are  on  a  writ  of  error  to  revise  a 
judgment  of  the  Circuit  Court,  in  a  case  in  which  the  plaintiffs 
below  were  creditors  of  the  Canal  Company,  and  sought  the  re- 
covery of  their  claim ;  of  which,  on  the  demand  of  the  defendants, 
they  furnished  a  bill  of  particulars.  It  seems  they  met  in  the  case 
all  the  obstacles  usually  presented  in  actions  against  corporations. 
There  were  more  than  the  usual  exceptions  taken  in  this  cause ; 
even  in  cases  in  this  district.  The  record  shows  this.  Many  parts 
of  the  evidence  were  excluded  by  exceptions  taken  by  the  defend- 
ants ;  and  upon  what  was  left,  out  of  a  claim  for  upwards  of  five 
times  the  amount,  a  verdict  for  upwards  of  twenty  thousand  dollars 
was  obtained. 

On  the  writ  of  error  in  this  Court  nothing  can  be  brought  under 
in  examination,  but  the  accuracy  of  the  motion  ruled  in  the  Court 
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below.  The  precise  inquiry  in  the  case  is,  does  the  bill  of  excep- 
tions present  a  question  for  a  decision  of  the  Court,  which  could 
be  required  of  the  Court  on  the  counts  in  the  declaration  ? 

The  law  of  bills  of  particulars  is  settled.  If  the  bill  of  particu- 
lars refers  to  the  particulars  of  the  matter  excepted  to,  without  being 
sufficiently  definite,  exception  should  be  taken  to  it  and  a  further 
demand  made.  In  this  case  no  such  demand  was  made;  and  under 
this  general  bill  of  particulars  the  party  went  to  trial,  and  no  ques- 
tion was  made  before  the  trial,  as  to  its  sufficiency. 

It  is  said,  that  when  the  evidence  was  given  it  was  not  known 
how  it  would  be  applied;  but  this  might  have  been  brought  to  light 
by  asking  instructions  of  the  Court.  The  party  introducing  it  can- 
not say,  "I  will  show  you  hereafter  how  the  evidence  will  apply." 
If  the  party  against  whom  the  evidence  is  offered  admits  it,  he  may 
ask  the  Court  to  instruct  the  jury  it  does  not  apply. 

The  bill  of  particulars  shows  that  the  claims  of  the  plaintiffs 
*below  were  for  wages  paid,  while  waiting  for  cement ;  and  r*553 
that  there  was  a  deficiency  of  cement.  This  was  enough,  *- 
unless  the  defendants  had  asked  for  more ;  which  they  could  have 
done.  The  evidence  was  within  the  bill  of  particulars,  and  was 
fully  authorized  by  it. 

The  ruling  complained  of  is  a  ruling  in  matters  of  law,  and  not 
of  evidence.  It  is  not  a  ruling  as  to  the  character  of  the  evidence. 
It  was  the  effect  of  the  ruling  of  the  law,  upon  a  supposed  state  of 
evidence.  Although  it  is  admitted  that  there  must  be  some  evi- 
dence, yet  it  was  not  necessary  it  should  be  strong.  The  question 
for  the  jury  was  the  effect  of  the  evidence.  The  questions  pre- 
sented, are :  1st,  Was  there  any  evidence  on  this  point  ?  2d,  Was 
the  ruling  right  ?  The  rule  against  stating  speculative  cases  cannot 
apply.  There  must  be  evidence  to  raise  the  question  out  of  which 
the  points  are  to  be  presented  to  the  Court.  If  there  was  any  evi- 
dence, it  was  enough  to  sustain  the  ruling  of  the  Court,  that  the 
question  should  be  given  to  the  jury  upon  it. 

Was  there  such  evidence,  good  or  insufficient,  to  submit  the  case? 
The  evidence  was  various ;  and  that  of  one  of  the  witnesses,  Mr. 
Wright,  was  particularly  applicable.  The  directors,  at  a  meeting 
in  the  counting-house  of  the  treasurer  of  the  company,  agreed,  that 
the  company  would  pay  the  contractors  for  their  losses  by  the  want 
of  cement. 

If  this  evidence  was  against  an  individual,  it  would  be  sufficient 
and  competent.  If  it  was  objectionable  as  irregular,  as  it  was 
against  a  corporation,  it  should  have  been  excepted  to.  It  was  ad- 
mitted without  an  exception.  The  admission  of  it,  on  the  trial,  is 
equivalent  to  an  agreement  in  writing  to  allow  it  to  be  given.  Evi- 
dence given  on  trial  without  objection,  cannot  afterwards  be  made 
the  subject  of  an  exception.  By  this  evidence  it  appears,  that  the 
engineers  and  officers  of  the  company,  assured  the  contractors  they 
should  be  paid ;  and  this  with  the  authority  of  the  directors. 

The  resolution  of  the  board  of  directors,  that  they  would  not  pay 
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damages  for  the  failure  of  the  company  to  deliver  cement,  was  the 
act  of  the  plaintiffs  in  error.  The  contractors  did  not  assent  to  this 
determination ;  nor  were  damages  claimed  by  the  defendants  in 
error.  The  claim  is  for  the  actual  pecuniary  expenses  paid  by 
*554l  ^em»  while  waiting  for  the  cement.  *But  if  this  resolution 
-*  could  operate,  the  evidence  shows  that  it  was  afterwards 
rescinded  or  disregarded  by  the  officers  of  the  canal  company. 

The  instruction  given  to  the  jury  was  well  given,  under  another 
view  of  the  case.  The  instruction  involves  the  question  of  law, 
whether  the  plaintiffs  in  the  Circuit  Court  could  recover  for  the 
wages  paid  their  men  while  waiting  for  cement,  under  the  count  in 
the  declaration  for  money  paid,  laid  out,  &c.  Whether  the  evidence 
authorized  such  a  recovery  under  this  count,  has  been  disregarded 
in  the  argument  for  the  plaintiff  in  error.  The  defendants  had 
prayed  the  Court  to  instruct  the  jury,  that  no  recovery  could  be  had 
unless  a  new  contract  was  proved.  This  was  denied  by  the  plain- 
tiffs. The  instruction  is  thus  put  hypothetically ;  and  it  should  be 
so  read  by  this  Court,  interposing  before  each  statement,  "if  the  jury 
believe ;"  and  thus  it  will  be  manifest  that  the  Court  left  all  the 
matters  to  the  jury.  The  bill  of  particulars  in  this  aspect  of  the 
case,  had  nothing  to  do  with  the  questions  thus  left  to  the  jury. 
The  evidence  given  was  before  the  jury,  and  they  found  upon  it  for 
the  plaintiffs ;  without  any  other  than  the  ^gitimate  action  of  the 
Court  upon  the  facts. 

Mr.  Southard,  for  the  plaintiffs  in  error. 

The  plaintiffs  in  error  complain  of  an  instruction  given  to  the  jury 
in  the  Court  below.  • 

To  understand  the  instruction  and  test  its  validity,  it  is  necessary 
to  consider :  1.  The  nature  of  the  action.  2.  The  claim  made  by 
the  plaintiffs  below.  3.  The  specific  evidence  to  which  the  charge 
related.  4.  The  legality  of  the  evidence  in  this  action.  5.  The 
legality  of  it  in  the  precise  circumstances  in  which  it  was  offered. 
These  points  embrace  not  only  the  views  presented  by  the  plaintiff 
in  error,  but  those  by  which  they  have  been  resisted. 

1.  The  action.  It  is  indebitatus  assumpsit.  What  maybe  re- 
covered in  this  action  ? 

Technically,  and  practically,  there  are  two  kinds  of  assumpsit,  as 
distinct  as  other  forms  of  action.  1.  A  special  assumpsit,  when 
the  plaintiff  sets  forth  the  breach  of  which  he  complains.  In  this 
♦5551  *ie  ^as  t0  set  out  a  sPec^c  agreement,  and  the  breach  *of  it ; 
J  both  of  which  he  must  prove.  This  was  clearly  not  done 
in  this  case. 

2.  Indebitatus  assumpsit.  It  is  in  its  nature  an  action  of  debt ; 
and  is  substituted  for  it;  because  the  defendant  is  not  permitted  in 
it,  as  he  may  in  an  action  of  debt,  to  wage  his  law.  4  Co.  91 :  3 
Wooddison,  168.  Its  precise  character  is  important;  especialH  as 
one  of  the  counsel  for  the  defendants  has  thrown  himself  on  this 
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point,  and  suggested  that  it  had  been  disregarded  in  the  opening  ar- 
gument   It  is,  however,  without  difficulty. 

The  rule  laid  down  is  universal ;  although  questioned  by  Lord 
Mansfield,  in  2  Burrow,  1088,  the  case  cited  by  the  defendants  in 
error.  It  is  established,  that  the  form  of  indebitatus  assumpsit  will 
lie  in  no  case  in  which  debt  will  not  lie ;  although  debt  will  lie  when 
it  will  not  be  sustained.     1  Salk.  23. 

In  this  action  the  cause  of  the  debt  must  be  stated,  but  it  must  be 
concisely ;  yet  if  not  stated,  it  is  error,  or  is  reason  for  arrest  of 
judgment,  Cro.  James,  206, 207,  because  the  Court  must  see  that 
there  is  matter  on  which  the  assumpsit  may  be  founded.  In  stating 
the  matter,  general  forms,  called  common  counts,  have  been  long 
settled ;  and  it  is  an  inquiry  that  may  be  proved  under  them. 

It  will  be  lawful  to  prove  any  fixed,  settled,  and  determinate  sum, 
arising  on  a  precise  contract,  where  the  sum  is,  or  may  be,  reduced 
to  certainty ;  such  as  fees  due  by  custom  for  tolls ;  or  on  a  foreign 
judgment  But  you  cannot  recover  in  it  any  thing  which  is  not  of, 
a  definite  character.  Salk.  23;  Lord  Raym.  69.  It  is  common  to 
avoid  this  difficulty  by  setting  out,  in  a  special  count;  the  contract  by 
which  the  money  is  claimed ;  and  then  if  a  failure  to  piove  the  con- 
tract takes  place,  the  general  counts  may  be  resorted  tp.  But  the 
special  contract  must  be  set  out,  if  there  is  to  be  a  recovery  upon  it. 

Among  the  common  counts,  "  money  paid,  laid  out,  &c."  is  the 
most  frequent  The  law,  in  such  cases,  implies  a  promise  of  repay- 
ment ;  and  there  must  be  such  a  promise,  express  or  implied.  8  Term 
Kep.  310.  610;  1  Term  Rep.  20. 

If  the  promise  is  express,  it  must  be  so  stated ;  as  when  one  pays 
to  one  in  his  own  employ  wages  for  the  benefit  of  another,  there 
must  be  an  express  contract  stated  and  proved,  or  there  is  no  con- 
sideration. 

•These  are  the  very  elementary  principles  in  this  action ;  and  r»556 
they  would  not  have  been  repeated,  but  they  have  been  L 
brought  into  question  by  the  adversary  argument.  The  proper  con- 
clusions from  them  are :  1.  That  you  cannot  recover  under  a  gene- 
ral count,  what  is  founded  on  a  special  agreement,  without  setting 
out  that  agreement ;  and  if  it  be  permitted,  there  is  error  somewhere 
in  the  progress,  of  the  cause :  2.  That  you  cannot  claim  unascertained 
damages,  resulting  from  the  violation  of  an  agreement ;  if  you  do 
thus  recover,  there  is  equal  error. 

The  suggestion  that  every  thing  recovered  in  the  action  must  be 
damages,  was  made  without  precision  of  thought,  or  of  expression. 
Damages  are  nominally,  technically,  recovered  in  this  action ;  but 
this  is  the  description  given  to  the  amount  of  debt  which  is  reco- 
vered; and  the  sum  which  may  be  assessed  by  Court  or  jury,  for  an 
injury  sustained ;  an  account  stated ;  an  agreement  to  deliver  grain 
at  a  given  price,  an  ingredient  of  which  is,  the  benefit  to  be  derived 
from  the  possession  and  sale  of  it.  When,  therefore,  it  is  complained, 
that  damages  have  been  recovered  in  this  form  of  action,  it  means 
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the  latter,  not  the  former  kind.  If  they  can,  it  should  be  shown  how 
they  can  be  recovered.    This  is  now  to  be  considered. 

2.  What  is  the  case  before  the  Court  ?  What  is  the  claim  ? 

The  case  stated  is  on  all  the  common  counts,  but  only  one  comes 
in  question  here :  that  of  "  money  paid  by  plaintiffs  for  defendant's 
use."  This  is  important  to  the  precise  understanding  of  the  legal 
questions  raised. 

What  is  this  count  ?  For  money  paid.  How  pretended  to  have 
been  paid  ?  Not  on  any  legal  liability,  as  surety  or  otherwise,  but 
upon  an  express  contract.  What  is  the  contract  pretended  ?  That 
the  defendants  had  promised  to  furnish  water  lime,  had  failed  so  to 
do,  and  when  the  plaintiffs  were  suffering  from  the  same,  they  pro- 
mised, if  they  would  not  leave  the  work,  would  retain  their  hands, 
and  pay  them,  they  would  refund  the  amount  paid.  A  more  special 
contract  cannot  be  set  out :  a  more  specific  claim  for  damages  can- 
not be  made. 

Take  it  in  parts.  1.  A  promise  to  furnish  water  lime,  and  a  failure. 
Could  damages  be  recovered  for  these  ?    This  need  not  be  argued. 

*5571  2'  y°u  w*'*  ^eeP  arM*  Pa^  y°ur  kan(k  w©  *will  save  you 
J  harmless.  The  payment  of  the  hands  is  but  a  part  of  the 
agreement,  and  the  damages  follow.  Is  this  varied  by  the  promise 
to  pay  ?  If  it  is,  it  must  be  applicable  alike  to  all  other  damages; 
for  this  was  only  a  part,  and  the  promises  related  to  all. 

It  appears  clear,  then,  that  there  has  been  in  the  case  a  recovery 
which  is  against  law ;  and  the  inquiry  is,  can  this  Court  now  arrest 
it :  or  has  the  cause  been  so  managed  below,  that  the  eye  of  the 
judge  cannot  reach  it,  his  ear  is  closed,  and  violations  of  law  are  to 
be  sanctioned.  The  answers  are  to  be  found  in  the  instruction  which 
is  now  resisted. 

The  history  of  the  instruction  is  essential  to  the  correct  under* 
standing  of  it.  The  plaintiffs  claimed  one  hundred  and  forty  thou- 
sand dollars,  on  various  accounts.  They  presented  a  bill  of  parti- 
culars, containing  the  items  which  formed  this  amount  At  the  trial, 
they  offered  proof  of  them ;  but  they  were  all  overruled,  explicitly 
and  without  a  single  exception  overruled.  This  is  a  strong  leading 
fact  in  the  cause.  There  was  a  stage  in  the  trial  when  the  Court 
had  laid  down  the  law,  excluding  every  item  in  the  bill  of  particu- 
lars.   This  fully  appears  on  the  record. 

The  decisions  of  the  Court  upon  the  claims  of  the  plaintiffs,  em- 
brace, 1.  The  construction  of  all  the  locks,  and  the  labour  upon  them, 
and  the  damages  for  not  complying  with  the  agreement,  &c  The 
evidence  given  on  the  trial  must  have  applied  to  one  or  other  of 
those  heads. 

First,  as  to  the  work,  and  the  price  of  it  The  contract  prices  had 
been  paid.  This  is  expressly  shown  in  the  record.  Thus,  the  con- 
tract was  established,  and  the  prices  were  fixed ;  and  the  accounts 
had  been  presented  according  to  it  and  paid.  All,  therefore,  in  the 
bill  of  particulars,  which  relates  to  all  the  work  contracted  for  at 
first,  had  been  settled. 
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The  effort  of  the  plaintiffs  was  to  obtain,  not  the  contract  prices 
which  had  been  stipulated,  but  a  higher  price;  a  quantum  valebat, 
or  meruit ;  and  the  Court  expressly  decided  that  this  could  not  be. 
All  the  extra  price,  therefore,  was  out  of  the  case ;  and  this  one  de- 
cision left  less  than  the  amount  recovered,  as  will  be  seen  on  an 
examination  of  the  bill  of  particulars.  This  clearly  shows,  that  in 
the  further  progress  of  the  *case,  there  was  some  error  which  ra558 
admitted  matters  to  wrong  the  defendants  below.  L 

2.  There  were  changes  and  modifications  ip  the  work,  and  some 
of  the  items  were  founded  on  them.  For  these  the  plaintiffs  sought 
to  recover  their  value ;  but  the  Court  ruled  that  they,  also,  must  be 
governed  by  the  contract ;  and  that  as  the  engineers  were  to  esti- 
mate for  them,  and  to  settle  controversies  respecting  them,  their  de- 
cision was  to  be  conclusive,  and  no  erroneous  estimate,  at  a  previous 
time,  or  by  other  persons,  could  alter  it  The  contract,  and  the  in- 
struction given  upon  it,  will  fully  establish  these  positions,  and  show 
that  all  these  items  were  overruled* 

3.  The  plaintiff  claimed  damages  on  the  subject  of  injuries  sus- 
tained on  a  contract  to  furnish  lime.  Whether  this  contract  was 
found  in  the  original  agreement,  or  in  some  subsequent  one,  it  was 
all  met  by  the  Court.  The  principle  they  sustained  in  the  previous 
instructions  was,  that  in  this  action,  damages  for  the  breach  of  a  spe- 
cial contract  could  not  be  claimed  and  recovered. 

4.  The  plaintiffs  were  hurried  to  finish  the  work  by  the  4th  of 
July,  1830,  and  they  claimed  damages  in  the  form  of  higher  wages, 
thirty-three  per  cent,  advance  on  these  wages.  But  the  answers  to 
this  are,  1.  The  defendants  had,  by  the  contract,  a  right  to  urge 
them  at  any  time.  2.  The  evidence  of  this  was  the  sayings  of  the 
president,  which  are  clearly  inadmissible  to  bind  the  Company  to 
pay  damages.  3.  This  was  long  after  the  time  in  which  the  con- 
tract was  to  be  completed ;  and  there  was  no  evidence  that  the  time 
was  extended.     This  matter  was  then  overruled. 

In  these  decisions  of  the  Court,  on  the  several  claims  stated,  all 
the  claims  of  the  plaintiffs,  it  is  repeated,  were  overruled  by  the 
Court  in  their  previous  instructions.  Not  an  item  in  the  bill  of  the 
plaintiffs  can  be  found,  to  which  one  or  other  of  the  instructions  of 
the  Court  had  not  applied. 

If  any  exception  from  this  position  could  be  found,  it  was  wages 
of  the  men  during  the  detention,  as  alleged,  from  the  want  of  ce- 
ment. But  these  are  manifestly  independent  of  any  contract  to  pay 
them,  and  they  were  damages  from  breach  of  contract;  as  purely 
so,  as  any  other  evil  resulting  from  the  neglect  of  the  defendants  on 
this  point 

•Whether  they  can  be  removed  from  this  condition,  by  r«55o 
what  occurred  in  the  subsequent  part  of  the  case,  will  be  *- 
hereafter  considered.  Whether  the  Court  did  right  or  not,  in  thus 
excluding  the  plaintiffs  from  evidence,  or  the  effect  of  evidence  in 
these  particulars,  is  not  now  the  question.  The  plaintiffs  below 
have  recovered,  and  come  here  to  sustain  the  judgment ;  and  this 
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they  cannot  do  by  showing  the  Court  erred  in  deciding  against  them 
on  other  points.    This  is  clear  and  is  admitted. 

Nor  is  it  necessary  to  discuss  the  conduct  of  the  Circuit  Court,  in 
admitting  these  various  instructions.  The  practice  is  peculiar  to 
that  Court,  and  the  Courts  of  Maryland.  No  one  can  conduct  a  case 
in  safety  under  it.  Not  fact  and  justice,  but  skill,  must  triumph;  or 
the  prejudices  of  the  Court  and  jurors  prevail. 

But  it  is  more  important  to  remark,  that  these  instructions  are  a 
substitute  for  the  practice  which  prevails  elsewhere,  of  taking  excep- 
tions to  the  admission  of  evidence,  or  claiming  the  rejection  of  evi- 
dence. And  this  is  an  answer  to  the  suggestion,  that  the  defendants 
should  have  objected  to,  and  have  asked  the  Court  to  overrule  the 
evidence. 

After  this  long  examination,  we  have  reached  a  position  clear  of 
difficulty,  and  can  observe  the  action  of  the  Court  in  the  instruction, 
which  is  the  subject  of  examination  on  this  writ  of  error.  We  have 
a  claim,  by  the  plaintiffs  below,  for  a  debt;  the  particulars  of  that 
debt;  a  written  contract  with  the  defendants  by  which  it  was  limit- 
ed ;  and  the  overruling  of  every  item  in  that  bill,  except  such  as 
were  proved  to  have  been  paid.  The  result  of  this  state  of  things 
to  the  plaintiffs,  was  inevitable. 

To  escape  from  it  the  plaintiffs  sought  an  instruction  on  one .  spe- 
cific point.  It  was  in  relation  to  the  payment  of  wages  on  locks 
No.  5  and  6.  It  applied  to  no  other  locks.  It  was  wages  there,  and 
on  these  locks  only.  This  is  a  full  answer  to  all  the  references  to 
the  evidence  in  the  case.  There  is  no  evidence  relating  to  these 
locks;  all  the  testimony  relates  to  other  locks. 

The  language  of  the  instruction  must  be  confined  to  this  point; 
and  the  importance  of  so  confining  it  is  apparent.  1.  Because  da- 
mages with  regard  to  all  the  other  locks  had  been  excluded;  and  all 
*5601  damages  for  the  want  of  cement  *2.  The  claim  was  under  a 
J  contract  to  pay  the  wages  on  these,  and  not  on  others.  3.  If  it 
extended  to  others,  it  will  produce  the  resujt  of  making  the  Court 
directly  contradict  itself;  having  in  eleven  previous  exceptions  laid 
down  other  rules.  4.  Because  it  was  asked  respecting  two  locks 
only,  and  if  such  a  construction  be  given  to  it,  as  applies  to  others, 
an  immense  amount  of  damages  is  let  in,  ten  times  greater  than  is 
asked  under  this  instruction.  5.  Wages,  as  such,  had  been  over- 
ruled, as  damages :  these  are  to  be  brought  in,  because  there  was  a 
special  contract. 

If  the  instruction  be  liable  to  such  an  interpretation,  it  was  error. 
The  jury  were  not  guided  by  it,  but  they  were  misled. 

On  a  particular  examination  of  the  instruction,  it  will  be  found  to 
have  two  parts,  as  to  time;  from  the  2d  of  September,  1829,  to  the 
30th  of  January,  1830 :  and  after  the  30th  of  January,  the  jury  are 
told,  that  if  they  believe,  1st  That  between  the  2d  of  September, 
1829,  and  the  20th  of  January,  1830,  the  defendants  had  contracted 
to  deliver  water  lime ;  2.  That  the  plaintiffs  expected  it ;  3.  That 
hands  were  kept  idle,  and  were  paid  by  the  plaintiffs ;  4.  That  the 
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defendants  requested  this,  and  promised  to  pay  for  the  same :  the 
plaintiffs  might  recover  the  sums  so  paid,  under  the  count  in  the . 
declaration  for  money  laid  out  and  expended. 

This  is  not  for  damages,  for  that  had  been  overruled;  but  upon  a 
special  contract,  and  that  contract  was  not  stated.  The  cases  refer* 
red  to  in  a  previous  part  of  the  argument,  have,  therefore,  full  appli- 
cation to  this  ruling  of  the  Court. 

The  second  part  of  the  instruction  proves  that  this  was  the  view 
of  the  Court  They  regard  the  contract  as  evidenced  by  the  order 
of  the  2d  of  September,  1829,  and  rescinded  by  that  of  the  30th  of 
January,  1830. 

The  instruction  then  was,  that  there  was  a  contract,  and  wages 
paid  on  account  of  it,  between  the  2d  of  September,  1829,  and  the 
30th  of  January  following.  Let  us  examine  if  this  was  correct,  in 
point  of  law. 

1.  There  was  no  notice  of  such  a  claim.  What  notice  was  given? 
The  bill  of  particulars.  It  states  detention  and  damages,  for  want 
of  cement  on  locks  5  and  6,  six  hundred  dollars.  The  case  cited 
shows,  and  it  is  admitted,  that  the  bill  of  particulars,  in  such  actions, 
must  refer  to  the  matters  claimed,  clearly  and  ^distinctly.  r*561 
Here  a  contract  for  the  payment  of  wages  is  embraced  under  ■- 
the  words  "detention"  and  "damages."  Do  they  embrace  it? 
There  is  no  reference  to  the  contract  in  the  notice,  no  information 
of  the  ground  of  claim.  Could  the  defendants  suppose  that  under  it 
a  specific  contract  was  to  be  proved  ?  They  knew  that  detention  and 
damages  could  not  be  proved.  There  is  a  most  marked  distinction 
between  them.  Cited,  2  Bos.  and  Pull.  243 ;  Tidd's  Practice,  537 ; 
Stark.  Evid.  1056 ;  4  Taunt.  189.  The  claim  presented  to  the  jury 
in  the  instruction  is  not  detention  and  damages,  but  a  debt  upon  a 
specific  contract ;  and  the  contract  is  not  referred  to  or  stated  in  the 
bill  of  particulars. 

But  it  is  objected,  that  although  this  be  true,  the  plaintiffs  in  error 
are  now  too  late. 

1.  We  are  bound  to  notice,  before  trial,  a  defect  in  the  bill  of 
particulars,  in  stating  matters  not  legally  claimed,  under  such  an 
action  as  this  was.  But  it  is  denied  that  this  is  the  law.  When  the 
parties  came  to  the  trial,  they  objected  to  the  evidence.  This  was 
done  expressly,  when  the  claim  assumed  the  form  of  damages,  as  it 
did  when  the  eleventh  instruction  was  given.  A  party  may  either 
object  to  the  omission  of  the  notice,  or  move  to  overrule  the  evidence, 
and  to  exclude  it  The  latter  was  done.  It  was,  therefore,  objected 
to  as  far  as  it  was  in  the  power  of  the  party  to  do  it. 

Another  objection  to  the  instruction  is,  that  it  adjudges  matters 
of  fact.  Upon  this  the  counsel  of  the  defendants  in  error  differ  with 
those  who  maintain  this  position.  The  Court  will  decide  the  ques-  ■ 
tion.  But  there  is  another  objection  to  the  instruction.  It  submits 
what  was  not  at  all  in  evidence  in  the  case.  In  support  of  this 
position  the  counsel  for  the  plaintiffs  in  error  went  into  a  particular 
examination  of  the  evidence  in  the  record. 
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'  These  reasonings  on  the  instruction  are  submitted  as  fatal  to  it; 
and  the  evil  which  the  plaintiffs  in  error  sustained  from  it  has  been 
serious.  While  the  damages  claimed  by  the  defendants,  in  the  Court 
below,  were  overruled,  yet  by  this  instruction,  the  whole  question 
as  to  damages  was  left  open  to  the  jury,  and  a  verdict  was  given  in 
their  favour,  for  upwards  of  twenty  thousand  dollars.  In  the  Circuit 
Court,  if  the  claims  of  the  defendants  in  error  are  just,  they  will  have 
*562l  no  difficulties  *in  another  trial :  and,  if  the  law  requires  it, 
J  they  may  amend  the  declaration  and  the  notice. 

It  is  not  decided  that  a  contract  may  be  inferred  from  the  acts  of  a 
corporation.  It  is  the  better  opinion,  in  modern  times,  that  it  can 
be  done ;  but  in  this  case  there  was  no  evidence  of  any  acts  of  the 
corporation,  but  solely  of  some  of  the  officers  employed  by  it.  There 
was  no  entry  on  the  books  of  the  corporation ;  no  meeting  of  the 
directors,  or  vote  by  the  board.  It  was  the  act  of  the  president  only, 
on  which  the  plaintiffs  below  rested  their  claims;  and  of  the  engineers, 
on  the  authority  of  the  president  This  was  not  sufficient  The 
Court  must  adjudge  whether  these  was  sufficient  evidence  to  make 
the  corporation  liable. 

1  Peters,  363 ;  12  Wheat  74,  were  cited  by  the  counsel  of  the 
defendants  in  error ;  and  they  sustain  the  rule  now  contended  for. 

Mr.  Justice  M'Lean  delivered  the  opinion  of  the  Court 

This  case  is  brought  before  this  Court,  by  writ  of  error  to  the  Cir- 
cuit Court  for  the  District  of  Columbia. 

The  defendants  here,  who  were  plaintiffs  in  the  Circuit  Court, 
commenced  an  action  of  assumpsit  to  recover  a  large  sum  alleged  to 
be  due,  for  the  construction  of  certain  locks,  &c,  from  the  Chesa- 
peake and  Ohio  Canal  Company;  and  filed  their  declaration,  con- 
taining nine  general  counts  of  indebitatus  assumpsit,  for  work  done 
and  materials  found,  money  laid  out  and  expended,  on  account 
stated,  &c;  and  the  defendants  pleaded  the  general  issue.  On  the 
trial,  several  exceptions  were  taken  to  the  ruling  of  the  Court,  by 
the  plaintiffs;  and  one  exception  was  taken  by  the  defendants,  which 
presents  the  points  for  decision  on  the  present  writ  of  error. 

The  following  is  the  instruction  referred  to.  "  In  the  further  trial 
of  this  cause,  and  after  the  evidence  and  instructions  stated  in  the 
preceding  bills  of  exceptions  had  been  given,  and  after  evidence 
offered  by  the  plaintiffs,  of  the  payment  of  moneys  to  the  labourers 
for  the  time  during  the  detention,  occasioned  by  the  want  of  cement 
on  locks  5  and  6,  the  plaintiffs,  by  their  counsel,  prayed  the  Court 
to  instruct  the  jury,  that  if  the  jury  believe,  from  the  said  evidence, 
that  the  defendants  had,  on  the  2d  of  September,  1829,  and  from 
that  time  till  the  20th  day  of  January,  1830,  contracted  with  the 
*5631  J^intiffs  t°  Ornish  *them  with  cement  necessary,  &a,  in  due 
-I  time,  &c.,  and  that  the  plaintiffs,  expecting  that  sufficient 
supplies  of  cement  to  go  on  with  the  work  would  be  furnished  by  the 
defendants,  as  defendants  had  so  engaged  to  do,  hired  a  large  num- 
ber of  hands,  and  brought  them  to  the  locks;  and  when  the  defend- 
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ants  had  so  foiled  to  furnish  the  cement,  kept  the  same  hands  idle, 
waiting  for  cement,  on  the  defendants'  desire  that  they  should  do  so 
in  order  to  be  ready  to  go  on  with  the  work ;  and  paid  them  their 
wages  while  so  waiting :  then  the  plaintiffs  are  entitled,  under  the 
count  for  money  laid  out  and  expended,  contained  in  the  declara- 
tion, to  recover  the  money  so  paid  to  said  hands,  during  such 
periods.  But  that  the  plaintiffs  are  not  entitled  to  recover  for  wages 
paid  to  their  workmen,  on  account  of  a  deficiency  of  cement,  after 
the  said  20th  day  of  January,  1830,  unless  the  jury  shall  be  satisfied 
by  the  said  evidence,  that  the  said  resolution  of  the  board  of  direct- 
ors, of  the  20th  of  January,  1830,  was  rescinded  by  the  said  board, 
and  a  new  contract  entered  into  thereafter  by  the  defendants,  to 
furnish  cement  to  the  plaintiffs,  and  the  subsequent  failure  on  their 
part  so  to  furnish  it,  and  an  agreement  also  to  pay  for  the  wages  of 
the  plaintiffs'  workmen  while  so  waiting,"  &c. 

The  resolution  referred  to  in  the  bill  of  exceptions,  is  in  the  words 
following : 

"  Resolution  of  the  Board  of  Directors  of  the  Canal  Company  in 
meeting,  January  20th,  1830.  Resolved,  that  although  this  board 
has  stipulated  to  supply  the  contractors  with  water  lime,  yet  the 
board  will  not  be  held  responsible  for  any  damages  arising  from  the 
want  of  that  article." 

A  bill  of  particulars  was  filed  by  the  plaintiffs  under  the  order  of 
the  Court ;  and  in  which  bill,  the  following  item  is  charged :  "  De- 
tention and  damage  sustained,  for  want  of  cement,  in  locks  No.  5 
and  6 — six  hundred  dollars." 

This  case  has  been  ably  argued  on  both  sides,  and  the  questions 
involved  in  it  are  of  much  practical  importance. 

The  counsel  for  the  plaintiffs  in  error  object  to  the  bill  of  particu- 
lars, and  insist  that  the  above  item  for  damage  for  want  of  cement, 
&c,  is  not  sufficiently  specific,  as  it  does  not  apprize  the  defendants 
of  all  the  facts  on  which  the  charge  for  damage  is  made.  It  does 
not  state  how  the  damage  was  sustained  by  the  plaintiffs,  and  on 
what  ground  an  indemnity  *was  claimed  of  the  defendants.  r**64 
A  bill  of  particulars,  it  is  contended,  when  demanded,  be-  L 
comes  a  part  of  the  declaration ;  and  with  the  exception  of  ceitain 
averments,  it  should  contain  equal  certainty. 

There  can  be  no  doubt  that  a  bill  of  particulars  should  be  so 
specific,  as  to  inform  the  defendant,  substantially,  on  what  the  plain- 
tiff's action  is  founded.  This  is  the  object  of  the  bill,  and  if  it  fall 
short  of  this,  its  tendency  must  be  to  mislead  the  defendant,  rather 
than  to  enlighten  him. 

As  the  bill  of  particulars  is  filed  before  the  trial,  it  is  always  in 
the  power  of  the  defendant  to  object  to  its  want  of  precision,  and 
the  Court  will  require  it  to  be  amended  before  the  commencement 
of  the  trial.  And  if  this  be  not  the  only  mode  of  taking  advantage 
of  any  defect  in  the  bill,  in  practice  it  is  certainly  the  most  conve- 
nient for  the  parties. 

In  4  Taun.  188,  the  Court  of  Common  Pleas  say  substantially, 
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u  if  a  bill  of  particulars  specifies  the  transaction  upon  which  the 
plaintiff's  claim  arises,  it  need  not  specify  the  technical  description 
of  the  right  which  results  to  the  plaintiff  out  of  that  transaction." 

In  that  case  the  plaintiff  declared  for  goods  sold  and  delivered, 
and  for  money  paid ;  and  delivered  to  the  defendant  a  bill  of  par- 
ticulars :  viz. :  "  To  seventeen  firkins  of  butter,  fifty-five  pounds  six 
shillings :  not  saying  for  goods  sold." 

The  Court  decided  that  the  action  should  be  sustained  on  the 
count  for  money  paid.  And  they  remark,  as  to  the  objection  taken 
respecting  the  bill  of  particulars,  bills  of  "  particulars  are  not  to  be 
construed  with  all  the  strictness  of  declarations :  this  bill  of  particu- 
lars has  no  reference  to  any  counts,  and  it  sufficiently  expresses  to 
the  defendant,  that  the  plaintiff's  claim  arises  on  account  of  the 
butter." 

And  we  think,  in  the  present  case,  that  although  the  bill  of  par- 

x  ticulars  does  not  specify  technically  and  fully  the  grounds  on  which 

the  plaintiffs  claim  damages ;  yet,  in  the  language  of  the  above  case, 

it  sufficiently  expresses  to  the  defendants,  that  the  claim  arises  for 

want  of  cement  in  locks  No.  5  and  6. 

But  the  ground  on  which  some  reliance  seems  to  be  placed  for 
the  reversal  of  this  judgment,  and  which,  in  the  view  of  the  Court, 
is  one  of  the  principal  points  presented  by  the  record,  is,  that  the 
*5651  Jary  were  *nstructe<* t0  find  for  the  plaintiffs  below,  on  *proof 
J  of  a  special  contract,  and  under  a  declaration  containing  only 
general  counts. 

By  the  instruction  of  the  Court,  if  the  jury  found,  from  the  evi- 
dence, that  the  contract  had  been  made  by  the  defendants,  as  stated, 
and  that  the  money  had  been  paid  to  the  hands  detained  for  want 
of  cement,  the  plaintiffs  were  entitled  to  a  verdict  on  the  count  for 
money  laid  out  and  expended. 

In  the  argument,  it  was  contended,  that  there  was  no  legal  proof 
of  the  special  contract.  That  a  corporation  can  only  contract  with- 
in the  terms  of  its  charter,  and  that  there  does  not  appear  to  have 
been  any  action  of  the  board,  sanctioning  the  contract  as  insisted 
on  by  the  plaintiffs. 

The  ancient  doctrine,  that  a  corporation  can  act  in  matters  of  con- 
tract only  under  its  seal,  has  been  departed  from  by  modern  deci- 
sions ;  and  it  is  now  considered,  that  the  agents  of  a  corporation 
mpy  in  many  cases  bind  it,  and  subject  it  to  an  action  of  assumpsit 
But  it  is  unnecessary  to  examine  either  the  ancient  or  modern  doc- 
trine on  this  subject ;  for  as  no  exception  was  taken  to  the  evidence 
which  conduced  to  prove  a  special  contract  in  the  Court  below,  the 
objection  cannot  be  raised  in  this  Court. 

There  can  be  no  doubt,  that  where  the  special  contract  remains 
open,  the  plaintiff's  remedy  is  on  the  contract ;  and  he  must  set  it 
forth  specially  in  his  declaration.  But  if  the  contract  has  been  put 
an  end  to,  the  action  for  money  had  and  received,  lies  to  recover  any 
payment  that  has  been  made  under  it.  The  case  of  Towers  v.  Bar- 
rett, l  Term  Rep.  133,  illustrates  very  clearly  and  fully  this  doctrine 
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In  that  case,  the  plaintiff  recovered,  on  a  count  for  money  had  and 
received,  ten  guineas  paid  to  the  defendant  for  a  one  horse  chaise 
and  harness,  which  were  to  be  returned  on  condition  the  plaintiff's 
wife  should  not  approve  of  the  purchase,  paying  three  shillings  and 
six  pence  per  diem  for  the  hire,  should  they  be  returned :  and  as  the 
plaintiff's  wife  did  not  approve  of  the  purchase,  they  were  returned; 
and  the  hire  was  tendered  at  the  same  time.  "  But  if  the  contract  re- 
main open,  the  plaintiff's  demand  for  damages  arises  out  of  it,  and 
then  he  must  state  the  special  contract,  and  the  breach  of  it" 

It  is  a  well  settled  principle,  where  a  special  contract  has  been 
performed,  that  a  plaintiff  may  recover  on  the  general  r*566 
•counts.  This  principle  is  laid  down  by  this  Court,  in  the  L 
case  of  the  Bank  of  Columbia  v.  Patterson's  Administrators,  7  Cranch, 
299,  2  Cond.  Rep.  501.  In  that  case,  the  Court  say:  "  we  take  it  to 
be  incontrovertibly  settled,  that  indebitatus  assumpsit  will  lie  to 
recover  the  stipulated  price  due  on  a  special  contract  not  under  seal, 
where  the  contract  has  been  executed ;  and  that  it  is  not,  in  such 
case,  necessary  to  declare  upon  the  special  agreement." 

It  would  be  difficult  to  find  a  case  more  analogous  in  principle  to 
the  one  under  consideration,  than  the  above.  The  same  questions, 
as  to  the  right  of  the  plaintiff  to  recover  on  the  general  counts, 
where  the  special  agreement  was  performed ;  and,  also,  as  to  the 
powers  of  a  corporation  to  bind  itself,  through  the  instrumentality 
of  agents ;  were  raised  and  decided  in  that  case,  as  are  made  in  this 
one.  And  it  would  seem,  where  this  Court  had  decided  the  point  in 
,  controversy,  and  which  decision  had  never  afterwards  been  contro- 
verted, that  the  question  is  not  open  for  argument.  But  whether 
this  doctrine  be  considered  as  established  by  the  adjudications  of 
this  Court,  or  the  sanction  of  other  Courts,  it  is  equally  clear  that 
no  principle  involved  in  the  action  of  assumpsit,  can  be  maintained 
by  a  greater  force  of  authority. 

In  1  Bacon's  Ab.  380,  it  is  laid  down,  that  "  wherevei  the  con- 
sideration on  the  part  of  the  plaintiff  is  executed,  and  the  thing  to 
be  done  on  the  defendant's  part,  is  mere  payment  of  a  sum  of 
money  due  immediately ;  or  where  money  is  paid  on  a  contract 
which  is  rescinded,  so  that  the  defendant  has  no  right  to  retain  it ; 
this  constitutes  a  debt  for  which  the  plaintiff  may  declare  in  the 
general  count;  on  an  indebitatus  assumpsit.  Anciently,  the  count 
in  such  cases  was  special,  stating  the  consideration  as  executory,  tfye 
promise,  the  •  plaintiff's  performance,  and  the  defendant's  breach ; 
but  the  indebitatus  has  grown,  by  degrees,  into  use." 

"  So  also  if  goods  are  sold  and  actually  delivered  to  the  defendant, 
the  price,  if  due  in  money,  may  be  recovered  on  this  count ;  and 
this  though  the  price  is  settled  by  third  parties."  1  Bos.  and  Pull. 
397 ;  12  East,  1.  "  Where  the  plaintiff  let  to  the  defendant  land 
rent  free,  on  condition  that  the  plaintiff  should  have  a  moiety  of  the 
crops ;  and  while  the  crop  of  the  second  year  was  on  the  ground,  it 
was  appraised  for  both  *parties  and  taken  by  defendant:  it  r*^ 
was  held  that  the  plaintiff  might  recover  his  moiety  of  the  L  *% 
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value  in  indebitatus  assumpsit,  for  crops,  &&,  sold :  for  by  the  ap- 
praisement, the  special  agreement  was  executed,  and  a  price  fixed 
at  which  the  defendant  bought  the  plaintiff's  moiety." 

The  same  principle  is  found  in  Helps  and  another  v.  Winterbottom, 
2  B.  and  A.  431 ;  Brooke  v.  White,  1  New  Rep.  330;  Robson  v. 
Godfrey,  Holt,  236 ;  Heron  v.  Gronger,  5  Esp.  269 ;  Ingram  v.  Shir- 
ley, 1  Stark.  185;  Forsyth  v.  Jervis,  1  Stark.  437 ;  Harrison  v.  Allen, 
9  Moore,  28 ;  Bailey  v.  Gouldsmith,  Peake,  56 ;  Gandall  v.  Pontigny, 

1  Stark.  198;  Farrar  v.  Nightingale,  2  Esp.  639;  Riggs  v.  Lindsay, 
7  Granch,  500,  2  Cond.  Rep.  585 ;  James  et  al.  v.  Cotton,  7  Bing.  266; 
Administrators  of  Foster  v.  Foster,  2  Binn.  4 ;  Lykes  v.  Summerel, 

2  Browne,  227. 

As,  by  the  instruction  of  the  Court,  the  jury  must  have  found  the 
contract  executed  by  the  plaintiffs  below,  before  they  rendered  a 
verdict  in  their  favour ;  we  think  the  question  has  been  settled  by 
the  adjudged  cases  above  cited ;  and  that  on  this  point  there  is  no 
error  in  the  instruction  of  the  Court. 

But  it  is  insisted,  that,  in  their  instruction,  the  Court  lay  down 
certain  facts,  as  proved,  which  should  have  been  left  to  the  jury.  If 
this  objection  shall  be  sustained,  by  giving  a  fair  construction  to  the 
language  of  the  Court,  the  judgment  must  be  reversed ;  for  the  facts 
should  be  left  with  the  jury,  whose  peculiar  province  it  is  to  weigh 
the  evidence,  and  say  what  effect  it  shall  have. 

The  instruction  states,  "  that  if  the  jury  believe  from  the  said 
evidence,  that  the  defendants  had,  on,  &c,  contracted  with  the  plain- 
tiffs, expecting  that  sufficient  supplies  of  cement  to  go  on  with  the 
work  would  be  furnished  by  the  defendants,  as  defendants  had  so 
engaged  to  do,  hired  a  large  number  of  hands  and  brought  them  to 
the  locks,  and,  when  the  defendants  had  so  failed  to  furnish  the 
cement,  kept  the  said  hands/'  &c. 

The  words  italicised  are  those  objected  to,  as  assuming  the  facts 
stated  to  be  proved,  and  consequently  superseding  an  inquiry  into 
those  facts  by  the  jury. 

It  must  be  observed,  that  in  the  first  part  of  the  instruction,  the 
jury  were  told, "  that  if  they  believe  from  the  said  evidence,  that  the 
*568l  defendants  had  contracted  with  the  plaintiffs  to  furnish  *them 
J  with  cement  necessary,  &c,  in  due  time,  &c,  and  the  plain* 
tiffs  expecting  that  the  cement  would  be  furnished,  as  defendants 
had  so  engaged  to  do,  fyc.,  making  the  words  italicised  to  depend 
upon  proof  of  the  contract,  viz.  the  furnishing  of  the  cement  in  due 
time,  as  stated  in  the  bill  of  exceptions ;  it  would,  therefore,  seem 
to  be  clear,  that  these  words  could  not  have  withdrawn  from  the 
jury  any  fact,  as  they  were  made  to  depend  on  the  establishment  of 
the  contract  by  the  finding  of  the  jury.  And  the  same  remark 
applies  to  the  other  words  objected  to ;  that  is,  when  "the  defend- 
ants had  so  failed  to  furnish  the  cement ;"  for  these  words  could 
have  had  no  influence  with  the  jury,  unless  the  evidence,  by  their 
finding,  not  only  established  the  contract  to  deliver  the  cement,  but 
also  showed  a  failure  by  the  defendants  to  deliver  it 
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It  therefore  appears,  that  the  words  objected  to  in  the  instruction, 
when  viewed  in  connection  with  its  scope  and  the  language  used, 
did  not  assume  facts  by  which  the  jury  could  have  been  misled ;  but 
stated  them  as  resulting  from  the  finding  of  the  jury,  that  the  contract 
had  been  made  and  broken  by  the  defendants,  as  hypothetically 
stated  in  the  instruction. 

It  is  objected,  that  there  was  no  evidence  in  the  case,  conducing 
to  prove  the  facts  on  which  the  above  instruction  was  founded. 

The  Court  ought  not  to  instruct,  and  indeed  cannot  instruct  on  the 
sufficiency  of  evidence ;  but  no  instruction  should  be  given,  except 
upon  evidence  in  the  case.  Where  there  is  evidence  on  the  point, 
the  Court  may  be  called  on  to  instruct  the  jury  as  to  the  law,  but  it 
is  for  them  to  determine  on  the  effect  of  the  evidence. 

In  the  present  case  there  was  evidence,  which  was  not  objected 
to,  conducing  to  prove  the  contract,  hypothetically  stated  in  the  in- 
struction ;  and  in  such  case,  whatever  ground  there  might  have  been 
for  a  new  trial,  there  is  none  for  the  reversal  of  the  judgment 

The  instruction  was  limited  to  the  damages  sustained  by  the 
plaintiffs,  for  a  failure  to  deliver  cement  by  the  defendants,  for  the 
construction  of  locks  numbered  five  and  six ;  and  as  the  bill  of  par- 
ticulars charges  the  damages  thus  sustained  at  six  hundred  dollars 
only,  and  the  damages  assessed  by  the  jury  amount  to  the  sum  of 
twenty  thousand  seven  hundred  and  seven  dollars  and  fifty-  r*5fiQ 
six  cents,  it  is  contended  by  the  "counsel  for  the  plaintiffs  in  L 
error,  that  on  these  facts  the  judgment  should  be  reversed. 

In  the  course  of  the  trial  twelve  bills  of  exceptions  were  taken 
by  the  plaintiffs  to  the  rulings  of  the  Court  on  the  various  points 
raised ;  but  these  exceptions  are  not  now  before  the  Court  for  deci- 
sion. It  is  insisted,  however,  that  although  the  questions  of  law 
raised  by  these  exceptions  are  not  before  the  Court ;  yet  the  facts, 
in  regard  to  the  evidence  which  is  shown  by  the  exceptions,  are  be- 
fore them,  and  should  be  considered  in  reference  to  the  point  now 
under  examination. 

In  the  eleventh  bill  of  exceptions,  after  certain  prayers  by  the 
plaintiffs'  counsel,  which  were  refused  by  the  Court,  the  defendants, 
by  their  counsel, "  prayed  the  Court  to  instruct  the  jury,  that  the 
plaintiffs  are  not  entitled  to  recover  damages  under  either  of  the 
counts  in  the  declaration  in  this  cause,  by  reason  of  any  failure  on 
the  part  of  the  defendants  to  deliver  cement  to  the  plaintiffs  for  the 
prosecution  of  their  work  on  the  locks  contracted  to  be  built  by 
them ;  which  the  Court  gave  as  prayed." 

And  in  the  twelfth  exception  they  gave  a  similar  instruction,  on 
the  prayer  of  the  defendants. 

From  these  exceptions,  and  others  taken  by  the  plaintiffs  below, 
and  the  bill  of  particulars,  it  is  contended,  that  it  sufficiently  appears 
there  was  no  evidence  before  the  jury  under  the  instructions  of  the 
Court;  except  that  which  conduced  to  show  the  amount  of  damages 
sustained  by  the  plaintiffs,  for  the  want  of  cement  in  the  construc- 
tion of  locks  five  and  six. 
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If  it  were  proper  to  look  into  the  exceptions  of  .the  plaintiffs  below 
to  ascertain  this  fact,  there  would  still  be  no  difficulty  in  overruling 
the  objection ;  for  the  instruction  given  on  the  prayer  of  the  plain- 
tiffs below,  and  excepted  to  by  the  defendants,  and  which  is  the 
error  complained  of,  may  be  reconciled  with  the  other  exceptions,  on 
the  ground  that  additional  evidence  was  heard  by  the  jury  before 
the  instruction  was  given. 

But  if  this  were  not  the  case,  it  would  afford  no  ground  for  the 
reversal  of  the  judgment  of  the  Circuit  Court. 

Whether  the  Court  erred  or  not  in  refusing  to  give  the  various 
instructions  prayed  for  by  the  plaintiffs  below,  is  not  now  a  subject 
of  inquiry.  It  may  be  admitted  that  they  did  err,  so  that  if  the 
*5701  ver^ct  h&d  not  been  satisfactory  to  the  'plaintiffs,  they  might 
■»  have  reversed  the  judgment  on  a  writ  of  error ;  yet  the  evi- 
dence on  which  those  instructions  were  refused,  remained  in  the 
cause  for  the  action  of  the  jury.  And  as  additional  evidence  was 
given,  as  appears  by  the  exception  of  the  defendants  below;  the 
cause  was  submitted  to  the  jury  upon  the  whole  evidence. 

Whether  the  jury  assessed  the  damages  on  account  of  the  injury 
sustained  by  the  plaintiffs,  for  the  want  of  cement  in  the  construc- 
tion of  locks,  other  than  those  numbered  five  and  six,  or  on  account 
of  other  items  stated  in  the  bill  of  particulars;  it  is  impossible  for 
this  Court  to  determine.  If  the  jury  failed  to  observe  the  instruc- 
tions of  the  Court,  or  found  excessive  damages,  the  only  remedy  for 
the  defendants  was  by  a  motion  for  a  new  trial.  As  the  case  now 
stands,  we  are  limited  to  the  legal  questions  which  arise  from  the 
instruction  given  on  the  prayer  of  the  plaintiffs,  which  was  excepted 
to  by  the  defendants,  and  on  which  this  writ  of  error  has  been 
brought.  And  as  it  appears  from  the  views  already  presented,  that 
the  Circuit  Court  in  giving  this  instruction  did  not  err,  the  judgment 
below  must  be  affirmed,  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Colum 
bia,  holden  in  and  for  the  county  of  Washington,  and  was  argued 
by  counsel ;  on  consideration  whereof,  it  is  ordered  and  adjudged 
by  this  Court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and  damages, 
at  the  rate  of  six  per  centum  per  annum. 
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Louisiana.  Mandamus.  Although  no  rale  to  show  cause  why  a  mandamus  should  not 
issue  to  the  District  Judge  of  Lousiana  had  been  granted  by  the  Court ;  the  District  Judge 
had  agreed  to  appear,  as  if  a  rule  had  been  granted  by  this  Court,  and  bad  been  served 
upon  him ;  and  copies  of  the  papers  on  which  the  motion  for  a  mandamus  was  founded, 
had  been  served  on  the  District  Judge  and  on  the  parties  in  the  suit  in  which  the  man- 
damus was  to  operate,  during  the  vacation.  The  District  Judge  filed  an  answer,  as  if  the 
rule  had  been  served  on  him,  and  appeared  by  counsel,  waived  the  formal  rule  on  notice, 
and  stated  his  readiness  to  show  cause.  fly  the  Court:  Under  such  circumstances, 
there  is  no  necessity  for  directing  a  rule  to  be  entered  and  notice  to  be  given ;  all  the 
purposes  of  the  rule  are  accomplished. 

THIS  was  a  motion  for  a  mandamus,  to  be  directed  to  the  District 
Judge  of  the  District  of  Louisiana. 

There  had  not  been  any  rule  taken  out  and  served  on  the  District 
Judge  to  show  cause  why  a  mandamus  should  not  issue.  Copies 
of  the  papers  on  which  the  motion  was  founded,  with  notice 
that  the  same  would  be  made  at  this  term,  had  been  served  on  the 
District  Judge  and  the  parties  in  the  suit  pending  before  him,  during 
the  late  vacation.  The  District  Judge  appeared  by  counsel,  and 
waived  any  notice  of  a  rule  to  show  cause,  and  offered  to  show 
cause  instanter.  An  objection  having  been  suggested,  whether, 
even  by  consent  on  both  sides,  the  rule  and  service  thereof  ought  to 
be  dispensed  with,  some  discussion  took  place  on  the  subject  be- 
tween the  bench  and  the  bar. 

Mr.  Justice  Baldwin  was  of  opinion,  that  in  a  cause  of  this  sort, 
the  Court  ought  not  to  dispense  with  the  regular  course  of  proceed- 
ings, by  the  granting  and  service  of  a  rule  to  show  cause. 

Mr.  Chief  Justice  Marshall  said,  that  the  grant  of  a  rule  to 
show  cause  and  the  service  thereof,  is  a  matter  in  the  discretion  of 
the  Court.  The  Court  may,  in  its  discretion,  grant  an  alternative 
mandamus,  if  it  deems  it  more  conducive  to  public  "justice,  r«572 
and  to  prevent  delays.  Here  all  the  parties  express  them-  *- 
selves  ready  to  proceed  in  the  cause.  The  District  Judge  waives 
any  formal  rule  and  notice,  and  wishes  no  delay ;  and  states  his 
readiness  now  to  show  cause.  Under  such  circumstances,  all  the 
purposes  of  a  rule  to  show  cause  and  notice  are  accomplished,  and 
there  is  no  necessity  for  directing  such  a  rule  and  notice.  The  Court, 
therefore,  in  my  opinion,  may  properly  proceed  at  once  to  the  hear- 
ing of  the  cause,  for  the  purpose  of  ascertaining  whether  a  man- 
damus ought  or  ought  not  to  be  awarded. 

The  other  judges  concurred  in  the  opinion  of  the  Chief  Justice; 
and  the  Court  directed  the  motion  to  come  up  on  the  next  motion 
dav. 
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Louisiana.  Mandamus.  In  the  District  Court  of  the  United  States,  for  the  District  of 
Louisiana,  the  District  Judge  refused  to  extend  a  judgment  previously  entered  in  the  Dis- 
trict Court,  so  aa  to  cover  other  instalments  due  to  the  plaintiffs,  which  became  due  after 
'  it  was  entered ;  and  to  enter  a  judgment  in  flavour  of  the  plaintiffs,  mortgagees,  upon  a 
proceeding  which  had  been  entered  into,  with  the  mortgagor,  in  relation  to  the  debt  due 
to  the  mortgagees,  in  which  it  was  stipulated  that  judgment  should  be  entered  for  certain 
instalments  to  be  paid  to  the  plaintiffs,  on  the  non-payment  of  the  same:  the  District 
Judge  not  considering  the  plaintiffs  entitled  to  have  the  judgment  entered  according  to 
the  terms  of  the  proceeding,  without  notice  to  the  debtor  and  his  syndics,  into  whose 
hands  his  property  had  passed  under  the  insolvent  law  of  Louisiana,  after  the  execution 
of  the  transaction,  and  after  a  judgment  for  part  of  the  debt  had  been  entered;  which 
was  the  judgment  asked  to  be  extended.  The  District  Judge  was  also  required  to  receive 
a  confession  of  judgment  against  the  mortgagor  and  the  insolvent,  by  an  agent  of  the 
plaintiffs,  and  whose  powers  to  confess  the  judgment,  the  District  Judge  did  not  consider 
adequate  and  legal  for  the  purpose.  An  execution  had  been  issued  for  a  part  of  the 
debt,  upon  the  previous  judgment  in  the  District  Court,  and  the  execution  was  put  into 
the  hands  of  the  marshal  of  the  United  States;  who,  finding  the  property  of  the  insol- 
vent defendant,  the  property  mortgaged  to  the  plaintiffs,  in  the  hands  of  the  syndics  of 
the  creditors  of  the  mortgagor,  according  to  the  insolvent  laws  of  Louiaiana;  refused 
to  proceed  and  sell  the  same,  and  returned  the  execution  unexecuted.  An  application 
was  made  to  the  Supreme  Court  for  a  mandamus,  to  command  the  District  Judge  to  enter 
the  judgment  required  of  him,  and  to  receive  the  confession  of  the  judgment  by  the 
agent  of  the  plaintiffs,  and  award  execution  thereon ;  and  also  to  compel  him  to  oblige 
the  marshal  to  execute  the  execution  in  his  hands,  on  the  property  of  the  defendant 
wherever  found.  The  Court  refused  to  award  a  mandamus  on  any  «f  the  grounds,  or 
for  any  of  the  purposes  stated  in  the  application. 

To  extend  a  judgment  to  subjects  not  comprehended  in  it,  is  to  make  a  new  judgment 
This  Court  is  requested  to  issue  a  mandamus  to  the  Court  for  the  Eastern  District  of 
Louisiana,  to  enter  a  judgment  in  a  cause  supposed  to  be  depending  in  that  Court;  not 
according  to  the  opinion  which  it  may  have  formed  on  the  matter  in  controversy,  but 
according  to  the  opinions  which  may  be  formed  in  this  Court,  on  the  suggestions  of  one 
of  the  parties.  TTiie  Court  is  asked  to  decide  that  the  merits  of  the  cause  are  with  the 
plaintiff;  and  to  command  the  District  Judge  to  render  judgment  in  his  favour.  It  is  an 
attempt  to  introduce  the  supervisory  power  of  this  Court  into  a  cause  while  depending 
in  an  inferior  Court,  and  prematurely  to  decide  it  In  addition  to  the  obvious  unfitness 
of  such  a  procedure,  its  direct  repugnance  to  the  spirit  and  letter  of  our  whole  judical 
system  cannot  escape  notice. 
*574]  •The  Supreme  Court,  in  the  exercise  of  its  ordinary  appellate  jurisdiction,  can 
take  cognisance  of  no  case  until  a  final  judgment  or  decree  shall  have  been 
made  in  the  inferior  Court  Though  the  merits  of  the  cause  may  have  been  substan- 
tially decided ;  while  any  thing,  though  merely  formal,  remains  to  be  done,  this  Court  can- 
not pass  upon  the  subject  I£  from  any  intermediate  stage  in  the  proceedings,  an  appeal 
might  be  taken  to  the  Supreme  Court,  the  appeal  might  be  repeated  to  the  great  oppres 
sion  of  parties.  So,  if  this  Court  might  interpose  by  way  of  mandamus,  in  the  progress 
of  a  cause,  and  order  a  judgment  or  decree ;  a  writ  of  error  might  be  brought  to  the 
judgment,  or  an  appeal  prayed  from  the  decree,  and  a  judgment  or  decree,  entered  in 
pursuance  of  the  mandamus,  might  be  afterwards  reversed.  Such  a  proceeding  wouU 
subvert  our  whole  system  of  jurisprudence. 

The  mandamus  ordered  by  this  Court,  8  Peters,  306,  directed  the  performance  of  a  mere 
ministerial  act 

It  is  the  duty  of  a  marshal  of  a  Court  of  the  United  8tates,  to  execute  all  process  which 
may  be  placed  in  his  hands;  but  he  performs  this  duty  at  his  peril,  and  under  the 
guidance  of  law.  He  must,  of  course,  exercise  some  judgment  in  the  performance. 
Should  he  fail  to  obey  the  exigit  of  the  writ  without  a  legal  excuse,  or  should  he  in  its 
letter  violate  the  rights  of  others ;  he  is  liable  to  the  action  of  the  injured  party. 
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Jh  the  particular  caae  in  which  the  creditor  asks  for  a  mandamus  to  the  District  Judge,  to 
compel  the  marshal  to  seize  and  sell  the  property  mentioned  in  the  writ,  that  property  is 
no  longer  in  the  possession  of  the  debtor  against  whom  die  process  is  directed ;  hot  has 
been  transferred,  by  law,  to  other  persons,  who  are  directed  by  the  same  law  in  what 
manner  they  are  to  dispose  of  it  To  construe  the  law,  or  to  declare  the  extent  of  its 
obligation,  the  questions  must  be  brought  before  this  Court  in  proper  form,  and  in  a  case 
in  which  it  can  take  jurisdiction.  This  case,  so  far  as  it  is  before  any  judicial  tribunal, 
is  depending  in  the  District  Court  of  the  United  States,  and  perhaps  in  a  State  Court  in 
Louisiana.  The  Sopreme  Court  of  the  United  States  has  no  original  jurisdiction  over 
it;  and  cannot  exercise  appellate  jurisdiction  previous  to  a  final  judgment  or  decree, 
further  than  to  order  acts,  purely  ministerial,  which  the  duty  of  the  District  Court  re- 
quires it  to  perform.  This  Court  cannot,  in  such  a  condition  of  a  case,  construe  judi- 
cially the  laws  which  govern  it,  or  decide  in  whom  the  property  is  vested.  In  so  doing, 
it  would  intrude  itself  into  the  management  of  a  case  requiring  ail  the  discretion  of  the 
District  Judge ;  and  usurp  his  powers. 

Though  the  Supreme  Court  will  not  order  an  inferior  tribunal  to  render  judgment  for  or 
against  either  party,  it  will,  in  a  proper  case,  order  such  Court  to  proceed  to  judgment 
Should  it  be  possible,  that  in  a  case  ripo  for  judgment  the  Court  before  whom  it  was 
depending  could  perseveringly  refuse  to  terminate  the  cause;  this  Court,  without  indicat- 
ing the  character  of  the  judgment  would  be  required  by  its  duty  to  order  the  rendition 
of  some  judgment :  but  to  justify  this  mandate,  a  plain  case,  of  refusing  to  proceed  in  the 
inferior  Court,  ought  to  be  made  out 

ON  motion  for  a  mandamus  to  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Louisiana. 

The  case  is  fully  stated  in  the  opinion  of  the  Court 

•The  case  was  argued  by  Mr.  Butler,  attorney-general,  r«575 
and  Mr.  Jones,  for  the  petitioners ;  and  by  Mr.  Clay  and  Mr.  *■ 
Porter,  against  the  mandamus. 

Mr.  Butler  stated,  that  the  case  was  before  the  Court  upon  the 
following  order : 

That  the  honourable  Samuel  H.  Harper,  judge  of  the  District 
Court  of  the  United  States,  for  the  Eastern  District  of  Louisiana, 
(who  now  here  appears  by  his  counsel,  Henry  Clay  and  Alexander 
H.  Porter,  Esquires,  and  consents  to  this  rule,)  show  cause,  on  Satur- 
day next,  why  this  Court  shall  not  award  a  writ  of  mandamus, 
requiring  and  commanding  him, 

1.  To  issue,  or  permit  to  be  issued,  such  an  execution  as  was,  in 
fact,  issued  at  the  instance  of  the  plaintiffs,  on  or  about  the  12th  of 
March,  1834,  on  the  judgment  of  the  Petitioners  v.  Christopher 
Adams,  in  the  petition  mentioned;  being  an  execution  for  the 
amount  now  due  on  all  the  notes  secured  in  the  mortgage  and  trans- 
action executed  by  said  Adams :  or, 

2.  If  the  said  judge  shall  show  sufficient  cause,  in  the  opinion 
of  this  Court,  against  the  issuing  of  such  execution  in  the  present 
condition  of  the  said  judgment,  then  commanding  him  to  amend  such 
judgment,  or  to  permit  the  same  to  be  amended,  by  extending  the 
terms  thereof,  so  as  to  make  the  same  an  absolute  judgment  upon 
all  the  notes  and  sums  of  money  enumerated  in  the  original  trans- 
action, and  thereupon  to  issue,  or  permit  to  be  issued,  such  execu- 
tion as  above  mentioned ;  or, 
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3.  If,  in  the  opinion  of  this  Court,  sufficient  cause  shall  be  shown 
by  said  judge,  against  the  consummation  of  said  judgment,  in 
the  mode  and  form  last  above  stated,  commanding  him  then  to 
consummate  the  interlocutory  part  of  the  same,  by  entering  and 
signing  final  judgment  or  judgments,  upon  and  for  all  the  notes  and 
sums  of  money  mentioned  in  the  transaction  aforesaid,  as  not  being 
then  due ;  and  thereupon  to  issue,  or  permit  to  be  issued,  such  exe- 
cution, for  the  whole  amount  of  all  the  notes  as  above  mentioned ; 
and, 

4.  In  respect  to  such  execution,  if  any,  for  the  whole  amount  of 
the  said  notes,  as  may  be  so  ordered  to  be  issued  by  this  Court, 
commanding  the  said  judge  to  compel,  by  due  process  of  law,  the 
marshal  of  the  Eastern  District  of  Louisiana,  duly  to  execute  the 
"5761  same'  notwithstanding  the  cession  of  the  *estate  of  said 

J  Adams,  and  the  appointment  of  a  provisional  syndic  thereof 
But  if,  in  the  opinion  of  this  Court,  sufficient  cause  shall  be  shown 
by  the  said  judge,  against  any  writ  of  mandamus,  requiring  him  to 
do,  or  permit  to  be  done,  the  matters  and  things  hereinabove  sug- 
gested, in  regard  to  an  execution  for  the  whole  amount  of  all  the 
said  notes ;  it  is  then  ordered  that  the  said  judge  show  cause  why 
a  writ  of  mandamus  should  not  issue,  as  aforesaid,  requiring  him  to 
compel,  by  due  process  of  law,  the  marshal  of  the  Eastern  District 
of  Louisiana,  duly  to  execute  the  writ  of  execution  heretofore  issued 
on  the  said  judgment,  for  the  amount  of  the  notes  of  said  Adams, 
due  on  the  16th  of  May,  1826,  (the  date  of  said  transaction,)  which 
said  execution  was  dated  the  30th  of  April,  1834,  and  returnable 
the  third  Monday  of  May  thereafter,  notwithstanding  the  cession 
and  other  matters  mentioned  in  the  return  of  the  said  marshal  to 
said  execution. 

Mr.  Butler  said,  the  general  objects  of  the  application  for  the 
mandamus  were : 

1.  To  obtain  execntion  or  executions  for  the  whole  amount  of  all 
the  notes  given  by  Christopher  Adams  to  the  Life  and  Fire  Insu- 
rance Company ;  or,  at  all  events,  for  the  notes  not  due  when  the 
first  judgment  was  entered. 

2.  To  procure  the  execution  of  the  process  issued  by  the  District 
Court  of  the  United  States,  upon  the  property  mortgaged;  not- 
withstanding the  cession  of  the  property  of  Adams  under  the  insol- 
vent laws  of  Louisiana,  and  the  possession  of  that  property  by  the 
syndics,  acting  by  the  authority  of  those  laws. 

These  objects  can  only  be  obtained  by  a  mandamus  from  this 
Court.  As  to  so  much  of  the  application  as  asks  for  a  mandamus 
to  compel  the  judge  to  perfect  the  judgment  and  award  execution, 
there  can  be  no  doubt  of  the  jurisdiction  of  this  Court  to  award  it 
It  is  within  the  principles  established  by  the  Court  at  the  last  term 
in  the  Life  Insurance  Company  v.  The  Heirs  of  Nicholas  Wilson, 
8  Peters,  291.  Upon  this  part  of  the  case  no  doubt  is  therefore 
entertained  of  the  success  of  the  application. 
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The  rule  which  has  been  obtained  in  this  case  embraces  r«~77 
•several  points,  and  this  cause  is  sustained  by  the  case  Ex  ■■ 
parte  Bradstreet,  6  Peters,  774. 

The  first  point  is  founded  on  the  supposition  that  in  the  present 
state  of  the  record,  in  the  Court  below,  the  petitioners  are  entitled  to 
an  execution  for  the  whole  amount  of  the  debt  due  by  Adams.  The 
original  mortgage  imported  a  confession  of  judgment,  because  it  was 
made  according  to  the  laws  of  Louisiana,  before  a  notary.  Civil 
Code  of  1825, 2231, 2232,  2233.  It  therefore  authorized  the  creditors 
to  sue  out  an  execution  "  in  via  executiva,  without  resorting  to  an 
action  on  the  mortgage,  in  via  ordinaria."  Code  of  Practice,  733, 
734 ;  Digest  of  the  Civil  Code  of  1808,  460,  art  40 ;  Digest  of  1825, 
3361 ;  7  Martin's  Rep.  238;  12  Martin's  Rep.  671. 

On  these  authorities  the  petitioners  were,  without  notice  to  the 
mortgagor,  entitled  to  execution  on  the  mortgage  ;  by  simply  making 
oath  that  the  debt  is  due,  in  whosever  hands  the  property  mort- 
gaged may  be.    Code  of  Practice,  61  to  64. 

If  therefore  an  application  had  been  made  by  the  insurance  com- 
pany to  the  District  Judge  for  an  execution,  or  writ  of  seizure  and 
sale,  it  must  have  been  given ;  and  if  he  had  not  granted  it,  this 
Court  would  have  compelled  him  by  a  mandamus.  In  1826  such 
an  application  was  made  to  Judge  Robertson,  and  was  granted 
by  him. 

But  the  petitioners  have  other  securities  which  render  their  right 
to  this  judgment,  and  the  proceedings  upon  it,  still  more  certain. 
The  "  transaction"  of  1826  was  a  confession  of  judgment  for  the 
whole  amount  of  the  debt.  The  effect  of  this  "  transaction"  on  it, 
and  the  seizure,  was  to  allow  and  authorize  the  party,  as  the  instal- 
ments became  due,  to  take  out  execution  for  the  amount  thereof. 
All  such  agreements  have  the  force  of  law,  have  the  force  of  things 
adjudged ;  and  cannot  be  revoked  or  altered  by  the  party  who  enters 
into  them  with  his  creditors.  Civil  Code,  3038.  3045.  2270.  The 
decree  of  the  District  Judge  entered  on  the  7th  of  M?rch,  1834,  under 
the  mandamus  issued  at  the  last  term  of  this  Court ;  is  in  conformity 
to  the  rights  of  the  petitioners  thus  understood,  and  covers  the 
whole  of  their  claim.  It  became  the  duty  of  the  clerk,  after  that 
decree,  to  enter  the  judgments  for  the  instalments  not  due  in  1826 ; 
and  this  was  a  mere  matter  of  form.  It  was  a  judicial  mortgage, 
and  stood  like  a  judgment  on  a  bond,  in  a  Court  *of  com-  r*578 
mon  law,  for  a  debt  payable  by  instalments ;  or  like  a  decree  L 
in  equity  on  a  mortgage  payable  in  like  manner. 

This  "  transaction"  did  not  extinguish  the  mortgage.  Civil  Code 
of  1825,  art.  3374. 

The  second  alternative  presented  by  the  petitioners,  asks  this 
Court,  if  cause  should  have  been  shown  against  issuing  the  execu- 
tions for  the  whole  amount  of  the  debt ;  that  this  Court  command 
the  amendment  of  the  judgment,  or  permit  its  amendment,  so  as  to 
include  in  it  all  the  notes ;  and  issue,  or  permit  execution  to  issue  for 
the  whole  amount  of  the  judgment  so  amended. 
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The  objection  to  the  entry  of  the  judgment,  under  the  power 
given  by  Adams,  is,  that  having  become  insolvent,  he  has  no  capa- 
city to  confess  a  judgment.  "  No  standing  in  judgment/'  according 
to  the  law  of  Louisiana. 

To  this  it  is  answered,  that  the  rule  as  to  standing  in  judgment, 
in  cases  of  insolvency,  applies  only  to  the  plaintiffs.  But  in  this 
case  the  act  of  confessing  judgment  is  not  under  a  power  given 
since  the  insolvency  of  Adams.  It  was  proposed  to  be  entered  under 
a  power  granted  in  1826,  and  is  the  legitimate  exercise  of  the  power ; 
which  Adams  could  not  revoke,  and  on  which  the  laws  of  Louisiana 
could  not  operate  retrospectively.  If  such  could  be  the  operation 
of  these  laws,  they  would  rescind  and  annul  a  solemn  contract ;  and 
this  they  are  forbidden  to  do  by  the  Constitution  of  the  United 
States.  This  would  be  a  retroactive  effect  upon  the  vested  rights 
of  the  creditors  of  Adams ;  and  impair  a  security,  perfected  accord- 
ing to  the  laws  of  Louisiana,  existing,  and  in  force  when  the  con- 
tract was  made. 

The  cession  of  the  property  of  an  insolvent  is  his  own  act :  in 
this  case  it  is  a  voluntary  act  of  Adams,  and  this  is  claimed  as 
vacating  his  prior  contract.  When  a  transaction,  such  as  that  in 
this  case,  prohibits  an  appeal  from  the  judgment  upon  it,  or  any 
action  in  a  Court  to  diminish  its  effects ;  shall  it  be  in  the  power  of 
a  party  who  has  entered  into  it,  by  an  application  for  the  benefit  of 
the  insolvent  law,  to  defeat  it  ? 

It  is  also  urged,  that  the  civil  code  of  Louisiana  contains  no  pro- 
hibition of  an  insolvent  defendant  to  confess  a  judgment.  The 
allegation  that  such  a  defendant  has  no  standing  in  judgment,  is 
*579l  ^er^ve(^  fr°m  l^e  decision  of  the  Court  of  Louisiana.  *It  is  a 
-1  deduction  of  a.  State  Court  from  the  law,  and  has  no  binding 
effect  on  a  Court  of  the  United  States. 

The  power  of  Mr.  Eckford  to  confess  the  judgment  was  regularly 
transferred  to  Mr.  Barker ;  and  as  the  attorney  of  Adams,  under  the 
substitution  .held  by  him,  no  notice  was  required  to  be  given  to 
Adams.  This  was  the  objection  of  the  District  Judge  to  the  exer- 
cise of  the  power,  and  to  the  confession ;  but  by  the  law  of  Louisiana 
notice  is  not  necessary.  If  Adams  had  deemed  notice  necessary,  he 
should  have  stipulated  for  it  in  the  transaction. 

The  authority  of  Mr.  Barker  to  confess  the  judgment,  was  derived 
under  the  assignment  of  the  Life  and  Fire  Insurance  Company  to 
the  Mercantile  Insurance  Company.  The  former  company  had  sold 
all  this  debt,  and  had  transferred  all  the  powers  they  possessed  to 
collect  it :  and  Mr.  Barker  acted  under  the  assignment  by  the  Life 
and  Fire  Insurance  Company  to  him.  Mr.  Eckford  is  dead,  but  it 
was  not  a  personal  trust  in  him ;  it  was  held  for  the  benefit  of  the 
Insurance  Company  of  which  he  was  the  presiding  officer.  The 
power  to  confess  the  judgment  was  a  part  of  the  security,  and  passed 
with  the  transfer.  A  note  to  the  president  of  a  company  for  a  debt 
due  to  the  company,  may  be  put  in  suit  by  the  company,  without 
the  aid  of  the  president. 
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It  is  admitted  that,  on  general  principles,  a  mandamus  ought  not 
to  issue  to  a  judge  to  act  in  a  particular  manner,  in  a  case  within  his 
discretion.  But  this  Court,  at  the  last  term,  decided  that  the  signing 
of  a  judgment  was  a  ministerial  act ;  and  such  only  is  the  proceeding 
now  required.  Judge  Robertson,  in  the  former  case,  had  applied 
his  judicial  mind  upon  the  notes  due  in  1826,  no  more  than  Judge 
Harper  has  done  in  this.  He  had  done  nothing  but  a  mere  formal 
act.  He  was  bound  by  the  law  of  Louisiana  to  enter  the  judgment ; 
and  he  did  enter  it.  So  in  this  case  there  is  an  obligation  on  Judge 
Harper  to  act  ministerially,  and  enter  the  judgment. 

Ought  not  the  marshal  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  to  be  compelled,  by  a  mandamus  directed  to  the 
judge  of  the  District  Court,  to  execute  the  process  of  execution, 
which  was  issued  upon  the  judgment  entered  in  that  Court? 

It  is  the  desire  of  all  the  parties  in  this  case,  to  have  the   r*c80/ 
♦question  upon  the  duties  of  the  marshal  decided  in  this  L 
Court.    All  know  that  if  the  question  is  not  now  regularly  before 
the  Court,  it  must  ultimately  come  up  for  decision ;  and  it  would  be 
highly  beneficial  and  satisfactory  to  have  it  now  disposed  of. 

It  is  admitted  that  consent  does  not  give  jurisdiction ;  but  this  is 
given  by  the  judiciary  act  of  1789,  sec.  13. 

Congress  intended,  by  "  usages  of  law/'  the  terms  in  the  statute, 
such  as  had  prevailed  in  England,  and  in  the  states  of  the  Union, 
which  had  made  these  usages  the  rules  of  the  local  tribunals.  Such 
has  been  the  understanding  of  this  Court ;  and  the  general  jurisdic- 
tion exercised  by  the  Court  of  King's  Bench  is  referred  to,  for  the 
purpose  of  ascertaining  what  "the  usages  of  law"  are.  So,  where 
the  highest  tribunals  of  the  states  have  exercised  them,  the  existence 
and  nature  of  the  usages  are  proved.  The  general  rules  on  this 
subject,  are  to  be  found  in  Ex  parte  Bradstreet,  7  Peters,  635. 

The  Court  decided  in  that  case,  that  wherever  the  legal  rights  of 
a  party  had  been  violated,  and  in  a  case  where  the  discretion  of  the 
judge  was  not  involved ;  this  would  be  corrected  by  a  mandamus, 
if  it  was  not  the  subject  of  a  writ  of  error.  7  Peters,  635 ;  3  Dallas, 
42;  6  Peters,  216.  223. 

This  is  also  the  rule  in  the  State  Courts.  Although  there  may 
be  another  remedy,  the  Court  will  proceed,  if  there  will  not  lie  a 
writ  of  error.  The  Courts  of  New  York  possess  and  exercise  the 
same  jurisdiction  as  the  Court  of  King's  Bench  in  England.  5  Wen- 
dall,  114. 

It  was  the  duty  of  the  marshal  to  execute  the  process.  Judicial 
act,  sect.  27, 1  Story's  Laws  U.  S.  62.  The  action  against  the  mar- 
shal, by  suit,  may  be  an  inadequate  remedy;  and  under  any  circum- 
stances it  is  one  of  great  delay  and  expense.  The  provisions  of  the 
statute  of  the  United  States  referred  to,  give  the  Courts  full  power 
to  enforce  the  execution  of  process.  If  the  marshal  shows  no  suf- 
ficient cause  for  disobedience,  he  is  in  contempt ;  and  the  injured 
party  has  a  legal  right  to  compulsory  process:  as  where  he  does  not 
return  a  writ  or  bring  in  the  body. 
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la  the  present  case,  the  marshal  received  process  commanding 
him  to  levy  on  certain  property,  described  in  a  petition  annexed. 
He  was  desired  to  seize  on  a  particular  and  specified  tract  or  piece 

*5811  ^an(^  aD(*  t0  ^  lt  '*  was  not  a  8eneral  *execution 
J  against  all  the  property  of  the  defendant,  but  an  execution 
in  rem.  It  was  his  duty  to  proceed  under  the  mandate  of  the  Court 
If  he  violates  this  duty,  if  he  refuses  to  obey  the  command  of  the 
writ,  he  may  be  liable  to  an  action ;  but  this  does  not  exempt  him 
from  the  power  of  the -Court.  The  marshal  of  the  District  Court 
returned  a  reason  for  not  executing  the  process,  which  the  Court 
below  pronounced  sufficient ;  but  if  this  Court  shall  consider  it  in- 
sufficient, the  injured  party  has  a  right  to  a  mandamus. 

As  to  the  sufficiency  of  the  return,  it  is  to  be  observed,  that  it  con- 
tains no  evidence  of  the  insolvency  of  the  defendant,  but  the  word  of 
a  person  who  was  no  more  than  a  provisional  syndic.  The  cession 
of  the  property  was  made  on  the  9th  of  March,  and  the  execution 
issued  in  April.  The  cession  did  not  expressly  divest  the  estate  of 
the  insolvent ;  and  if  this  was  the  effect  of  the  proceeding,  it  was 
such  by  implication  only.  But  what  did  the  cession  pass  ?  Nothing 
more  than  the  interest  of  Adams,  and  this  could  not  affect  prior 
liens.  These  liens  were  not  to  be  affected  or  impaired  by  the  cession. 
To  delay  the  fruits  of  the  execution,  by  preventing  its  operation, 
would  impair  it.  And  the  lien  of  the  petitioners  was  a  special  mort- 
gage, which  cannot,  by  the  laws  of  Louisiana,  be  disregarded.  Civil 
Code,  art.  3253—3255,  3249,  3273,  3274.  3277,  3278,  3297,  3360. 

The  law  of  Louisiana,  of  1817,  did  not  attempt  to  operate  on  se- 
curities of  this  kind.  The  law  of  1826  was  passed  two  years  sub- 
sequent to  the  mortgage,  and  could  not  affect  it.  In  fact,  a  suit  on 
the  mortgage  by  the  petitioners  was  then  depending ;  the  premises 
were  then  in  the  actual  custody  of  the  marshal,  and  his  proceeding 
against  them  had  been  enjoined,  but  the  injunction  did  not  operate 
as  a  discharge. 

By  the  application  of  the  mortgagees,  in  March,  1826,  the  Circuit 
Court  obtained  jurisdiction  in  rem,  which  has  never  been  lost,  and 
cannot  be  ousted.  2  Martin's  Rep.  262,  new  series ;  2  Wheat  290; 
1  Gallison,  168;  4  Johns.  Ch.  Rep.  209. 

The  judgment  rendered  by  Judge  Robertson  will  be  considered  as 
signed,  if  it  ought  to  have  been  signed. 

When  a  plaintiff,  in  an  execution,  has  a  clear  right  to  proceed 
against  a  specific  thing,  he  may  insist  on  the  sale  of  it,  under  an  exe- 
*r82l  cut*on>  w^hout  giving  an  indemnity.  It  is  not  *the  demand 
J  -I  of  indemnity  which  gives  a  right  to  it,  but  there  must  be  a 
substantial  cause  for  apprehension  in  the  marshal,  to  authorize  his 
insisting  on  it.  It  is  no  cause  for  indemnity,  when  an  officer  is  asked 
to  sell  a  tract  of  land  specifically  subjected  to  the  process ;  all  that 
can  be  sold  is  the  right  of  the  party  defendant,  in  the  process ;  and 
if  this  right  is  not  valid,  the  sale  injures  no  one. 

If  there  is  a  law  of  Louisiana  which  disqualifies  a  party  who  has 
become  insolvent  from  appearing  in  Court,  it  can  have  no  operation 
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in  a  Court  of  the  United  States.  Nor  can  the  provisions  of  the  in- 
solvent law  of  Louisiana,  which  transfer  all  proceedings  against 
insolvents  in  other  Courts  into  the  Parish  Court,  or  the  District  Court 
of  the  state,  operate  on  proceedings  in  the  Courts  of  the  United 
States.  If  this  could  be  done,  the  provisions  of  the  Constitution  of 
the  United  States  would  be  subverted. 

Mr.  Clay,  contra.  The  attempt  of  the  petitioners,  in  this  case,  is 
to  exonerate  themselves  and  their  agent  from  the  general  laws  of 
the  land ;  and  to  obtain  for  themselves  peculiar  privileges  and  ad- 
vantages, to  the  injury  of  others.  While  the  laws  of  Louisiana  are 
applauded  for  their  justice,  their  administration  is  assailed. 

It  should  also  be  observed,  that  the  counsel  for  the  petitioners  has 
mistaken  the  tribunal  before  which  the  proceedings  in  cases  of  insol- 
vent's estates  are  entertained  to  any  effective  action.  They  commence 
before  the  Parish  Judge,  who  is  a  notary;  before  him  the  prelimina- 
ry proceedings  are  instituted :  but  they  are  transferred  to  the  District 
Court  of  the  place,  a  tribunal  of  high  rank,  and  the  judge  of  which 
has  the  highest  talents  and  character. 

An  inspection  of  the  proceedings  in  the  case  of  Wilson's  Heirs 
and  of  Adams,  will  result  in  a  conviction  that  they  are  all  regular. 
Nothing  is  to  be  seen  in  them  of  any  other  character,  but  the  attempt 
of  the  agent  of  the  petitioners  to  become  the  syndic  of  the  insolvent ; 
and  after  being  disappointed  in  this,  he  returns  to  the  Court  of  the 
United  States,  and  endeavours  to  counteract  and  overleap  all  those 
proceedings. 

A  great  and  important  general  principle  is  to  be  examined  in  this 
case.  What  are  the  powers  of  the  Courts  of  the  United  *States  r*5g3 
in  cases  between  citizens  of  different  states.  Certainly,  in  *- 
these  cases,  the  law  is  the  same  for  all  parties.  The  law  which  is 
applied  in  the  State  Courts,  in  cases  between  their  own  citizens,  will 
be  applied  by  the  Courts  of  the  Union  in  suits  brought  into  those 
Courts.  The  local  and  state  laws  will  be  enforced  in  both;  the 
same  rules  of  justice  will  be  maintained :  for  the  establishment  of 
Courts  of  the  United  States  was  not  to  authorize  the  administration 
of  different  laws,  but  was  because  it  was  considered,  that  in  the  na- 
tional tribunals,  greater  confidence  in  their  impartiality  would  prevail 
among  suitors  proceeding  against  citizens  of  a  state  to  which  they 
did  not  belong. 

If  the  purposes  of  establishing  national  Courts  had  been  other 
than  these,  it  would  not  have  been  endured  by  any  state  in  the 
Union.  To  apply  a  different,  or  a  higher  rate  of  justice  in  the  case 
of  a  non-resident,  would  not  be  permitted.  If  the  law  regulating 
the  proceedings  of  syndics  in  insolvent  cases,  has  established  rights 
binding  on  the  citizens  of  Louisiana,  that  law  must  be  applied  to 
citizens  of  other  states,  unless  it  shall  interfere  with  some  provision 
in  the  Constitution  of  the  United  States. 

The  insolvent  law  of  Louisiana  is  in  effect  a  bankrupt  law.    Al- 
though, under  the  acts  of  1817  and  1823,  the  person  of  the  debtor  is 
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not  exempt  from  the  power  of  the  creditor,  yet,  by  applying  to  the 
Civil  Court,  and  having  the  signatures  of  two-thirds  of  his  creditors 
in  favour  of  the  purpose,  he  may,  by  an  order  of  the  Court,  be 
exempt  in  his  person  from  his  past  debts.  It  is  then  a  bankrupt 
system,  binding  on  the  citizens  of  Louisiana,  and  on  those  of  the 
other  states. 

Various  privileges  are  secured  in  favour  of  creditors  by  the  laws 
of  Louisiana,  and  preferences  are  given  which  cannot  be  disturbed. 
The  highest  security  on  real  estate,  is  for  the  unpaid  purchase- 
money;  that  of  a  vendor,  on  an  estate  sold  by  him.  10  Martin,  448. 

There  are  two  modes  of  proceeding  under  the  insolvent  laws  of 
Louisiana;  one  voluntary,  the  other  compulsory.  But  when  the 
cession  under  a  voluntary  subjection  to  the  law  is  accepted  by  the 
judge,  the  cases,  and  proceedings  in  them,  are  afterwards  the  same. 
Adams  made  a  voluntary  application,  but  the  judge  accepted  the 
*584l  cess*on>  an<l  &U  the  provisions  of  the  laws  *  were  brought  into 
J  full  operation.     It  could  not  afterwards  be  withdrawn. 

This  case,  referred  to,  10  Martin,  448,  shows,  that  a  mortgage 
creditor  must  come  in  and  receive  payment  from  the  syndics,  not- 
withstanding his  mortgage.  All  the  estate  of  the  insolvent  is  divested; 
impliedly  by  the  act  of  1817;  expressly  by  the  act  of  1823.  That 
case  shows  that  a  creditor  having  a  lien  cannot  take  the  property 
and  sell  it,  but  must  leave  it  to  the  administration  of  the  syndics, 
and  take  payment  of  his  lien  through  them. 

Mr.  Chief  Justice  Marshall  asked,  if  there  is  any  law  which 
secures  the  rights  of  mortgage  creditors  ? 

Mr.  Clay.  The  syndics  act  to  prevent  a  scramble  among  the 
creditors  for  the  effects  of  the  debtor,  and  to  take  the  property  of  the 
insolvent  out  of  their  hands.  They  take  the  property,  make  a  tableau 
of  distribution,  regarding  the  lien  creditors  according  to  their  respect- 
ive situations,  giving  each  his  particular  rights  in  the  distribution ; 
and  an  equal  distribution  is  made  of  the  residue,  only,  among  credit- 
ors of  equal  condition.  No  matter  what  the  lien  or  preference  may 
be,  it  is  upheld  and  respected  in  this  distribution.  Cited,  the  thirty- 
fifth  section  of  the  act  of  1817. 

By  the  law,  if  the  mortgage  creditors  insist  on  a  sale,  it  must  be 
made.  There  is  then  no  difference  as  to  the  rights  of  those  creditors, 
under  the  general  or  the  insolvent  laws.  There  is  however  a  differ- 
ence in  the  result :  as,  if  the  property  is  sold  by  the  syndics,  there 
will  often  remain  a  balance  in  favour  of  the  general  creditors ;  if 
disposed  of  by  the  syndics,  it  is  not  permitted  to  be  sold  for  less  than 
its  appraised  value ;  but  if  sold  by  the  marshal,  no  such  restriction 
prevails.     1  Martin's  Rep.  N.  S.  495. 

The  only  change,  then,  made  in  the  relation  of  debtor  and  creditor, 
is  in  the  remedy,  or  rather  in  the  mode  of  using  it.     The  security 
of  the  lien  creditor  is  not  impaired.    It  is  not  denied  that  state  legis- 
latures have  powers  to  vary  the  remedy,  but  not  to  affect  rights. 
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In  the  case  before  the  Court,  the  act  of  1817  was  in  force  before 
this  mortgage  was  given.  The  law  in  force,  at  the  *time  of  r*585 
a  contract,  is  incorporated  in  it,  and  the  mortgage  was  taken  ■- 
with  the  knowledge  that,  in  the  event  of  the  insolvency  of  Adams, 
the  property  pledged  would  be  administered  according  to  the  insol- 
vent law  of  Louisiana ;  and  notwithstanding  the  lien,  the  rights  of 
his  other  creditors  would  be  regarded.  What  was  the  decision  of 
this  Court  at  the  last  term  ?  The  decision  was  no  more  than  that 
the  judgment  should  be  signed;  merely  that  a  ministerial  act  should 
be  performed.  The  Court  had  no  right  to  look  at  the  consequences 
of  that  act,  nor  did  it 

The  question  is  then  presented,  what  is  this  judgment  which  was 
signed  by  Judge  Harper  ?  Was  it,  or  was  it  not,  a  judgment  for  the 
subsequent  instalments?  A  slight  reference  to  the  terms  of  the 
judgment  as  it  stood  before  Judge  Robertson,  and  as,  under  the 
mandate  of  this  Court,  it  was  perfected  before  the  present  District 
Judge,  will  satisfy  this  Court  that  it  was  absolute  for  the  notes  due 
in  1826,  and  prospective,  as  to  the  notes  to  become  due,  and  as  they 
became  due,  a  judgment  for  the  amount  was  to  be  entered,  not  was 
entered.  It  was  not  in  the  power  of  the  judge  to  go  beyond  what 
was  due. 

It  is  contended  for  the  petitioners,  that  the  transaction  is  the  law 
between  the  parties;  admit  this,  but  yet  it  was  not  a  judgment,  it 
only  gave  a  right  to  a  judgment.  It  is  the  highest  evidence  of  their 
rights;  but  parties  cannot  erect  Courts.  The  provision  is,  that  judg- 
ment shall  be  given  as  the  notes  become  due.  If  the  transaction  is 
the  law  of  the  parties,  look  at  it.  It  declares  that  Adams  shall  go 
into,  Court  from  time  to  time,  and  confess  judgment,  and  in  his 
default  his  successors  or  attorney  shall  do  it.  This  shows  that  judg- 
ment was  not  to  be  given  without  the  action  of  the  party. 

From  a  part  of  the  contract  it  appears,  that  judgment  was  to  be 
entered  as  the  instalments  became  due.  The  party  cannot  be  allowed 
to  postpone  indefinitely  the  entry  of  the  judgments.  Judge  Robert- 
son directs  that  whenever  the  sums  become  due,  the  judgment  on 
each  sum  shall  be  entered :  but  the  party  has  not  done  this ;  he 
waited  five  years,  and  then  he  came  into  Court  and  asked  for  a  judg- 
ment for  the  whole  sum. 

This  case  is  not  like  a  bond  with  a  penalty,  the  debt  payable  by 
instalments.  In  such  a  case,  the  judgment  is  given  for  the  whole 
penalty,  according  to  the  terms  of  the  bond.  *Before  the  r^-a* 
statute  of  William  the  Third,  the  party  to  a  bond  was  bound  ** 
for  the  penalty,  and  could  only  obtain,  in  equity,  relief  on  the  pay- 
ment of  the  sum  actually  due. 

Could  an  action  of  debt  be  maintained  to  recover  the  sum,  pro- 
spectively to  become  due,  by  the  judgment  of  Judge  Robertson  ?  It 
could  not;  for  it  was  only  a  promise  that  judgment  should  be  given, 
and  no  suit  could  be  instituted  for  more  than  the  actual  amount  of 
the  judgment  in  1826. 

The  law  of  Louisiana  is,  that  the  party  asking  a  judgment  on  a 
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warrant  of  attorney,  must  make  an  affidavit  of  the  debt,  and  that  it 
is  unpaid.  This  regulation  was  not  complied  with  in  the  case 
before  the  Court ;  the  affidavit  does  not  state  that  the  debt  is  due 
and  unpaid.  Law  of  Louisiana  respecting  affidavits,  Old  Civil 
Code,  460,  art  1 ;  10  Martin's  Rep.  222 ;  decides  this. 

It  has  been  suggested,  that  the  District  Judge  should  have  amended 
the  judgment,  so  as  to  include  the  additional  sums.  There  was  no- 
thing to  amend  by.  The  party  might  entitle  himself  to  the  judgment 
for  those  sums,  by  complying  with  the  forms  required  .by  the  law, 
and  the  practice  of  the  Court.  No  case  was  made  out  before  the 
District  Judge;  and  the  time  which  had  elapsed  since  the  first  appli- 
cation for  judgment,  from  1826  to  1834,  was  properly  to  be  inquired 
into  and  explained.  The  application  was  to  give  the  judgment  a 
retroactive  effect ;  and  this  was  not  warranted  by  the  transaction, 
or  by  the  law.  If  the  rights  of  the  parties  are  to  be  maintained  only 
by  the  transaction,  the  modes  of  proceeding  which  it  prescribes 
excludes  others. 

Supposing  the  judgment  could  not  be  amended  or  extended,  did 
the  representative  of  the  petitioners,  Mr.  Barker,  present  himself 
before  the  District  Court,  with  powers  authorizing  him  to  act.  The 
power  to  confess  judgment  could  not  be  conferred  by  any  warrant 
on  the  corporation.  A  corporation  exists  by  its  law  of  creation,  and 
there  is  no  authority  in  such  a  body  to  appoint  an  attorney  in  fact. 
In  this  case  Adams  gave  a  power  to  Mr.  Eckford,  not  to  the  corpo- 
ration ;  but  the  power  under  which  Mr.  Barker  claimed  to  act  was 
not  derived  under  Mr.  Eckford.  It  is  a  general  power  to  collect 
debts,  not  given  by  the  successors  of  Mr.  Eckford,  but  derived  from 
•5871  t'le  Mercantile  *Insurance  Company,  who  were  the  trans- 
J  ferees  of  the  debts  due, by  Adams  to  the  Life  and  Fire 
Insurance  Company. 

It  is  also  to  be  considered  that  all  the  parties,  the  syndics  as  well  as 
Adams,  should  have  had  notice.  Adams  had  no  existence  as  to  this 
proceeding ;  his  insolvency  prevented  his  interference ;  the  effect  of 
the  judgment  on  the  rights  of  his  creditors,  represented  by  the  syn- 
dics, was  to  be  considered ;  and  notice  of  the  motion  for  judgment 
should  have  been  given  to  them.  This  the  District  Judge  thought 
necessary,  and  he  thought  correctly. 

It  has  been  decided  in  Louisiana,  12  Martin's  Rep.  695,  that  en- 
tering a  judgment  on  a  power  to  confess  one,  is  a  judicial  actiou. 
The  whole  matter  upon  which  the  judgment  was  to  be  entered,  was 
to  be  examined.  The  power  of  attorney,  the  existence  of  the  debt, 
the  terms  of  the  affidavit;  all  these  were  to  be  looked  to.  The 
judge  would  be  unworthy  of  his  situation,  if,  without  citing  the 
parties  interested,  or  giving  them  an  opportunity  to  appear,  he  had 
proceeded,  as  he  was  asked  to  do  by  the  agent  of  the  assignees  of 
the  petitioners. 

It  is  not  necessary  to  decide  whether  this  case  can  be  taken  out 
of  the  Federal  Court,  and  placed  in  the  District  Court  of  Louisiana, 
for  the  action  of  that  Court  on  the  claims  of  the  petitioners.    The 
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constitutional  provision  is  sufficiently  satisfied,  when  suit  may  be 
brought  against  the  syndics.  By  the  insolvent  law  the  syndics  might 
be  sued ;  and  this  right  to  sue  them  was  well  known.  Suits  against 
syndics  have  been  brought  in  the  Circuit  Court  of  the  United  States. 
The  case  of  Field  and  others  v.  The  United  States,  before  this  Court 
at  last  term,  was  a  suit  against  syndics.  Field  and  others  v.  The 
United  States,  ante,  182. 

It  is  admitted  that  there  is  a  difficulty  when  a  suit  has  been  com- 
menced in  a  federal  Court,  in  transferring  it,  in  consequence  of  the 
insolvency  of  the  defendant,  into  a  State  Court.  This  may  be  pro- 
ductive of  differences  between  the  State  Courts  and  those  of  the 
Union ;  but  it  is  one  of  those  difficulties  which  result  from  our  pecu- 
liar system  of  state  and  federal  governments;  and  it  will  be  arrested 
and  prevented  doing  evil,  as  many  others  have  been,  by  the  pre- 
siding spirit  which  has  so  often  rescued  the  government  of  the 
United  States  from  embarrassment. 

It  has  been  stated  to  be  strange,  that  after  his  insolvency,  r«5gQ 
*  Adams  could  not  confess  a  judgment.    This  is  the  law,  and  ■■ 
it  is  the  same  in  England  in  bankruptcy.    The  law  of  Louisiana 
takes  away  this  faculty,  and  all  the  rights  of  the  insolvent  are  trans- 
ferred to  the  syndics. 

The  petitioners  were  not  entitled  to  a  new  judgment,  or  to  an  ex- 
tension of  that  already  entered,  for  they  had  not  brought  themselves 
within  the  rules  of  the  Court  or  the  law  on  the  subject.  Will  this 
Court  substitute  themselves  for  the  inferior  Court,  and  say  this  is  a 
case  for  a  mandamus  ?  A  mandamus,  properly  issued,  operates  me- 
chanically on  a  judge.  It  operates  physically,  not  on  the  mind  of 
the  officer.  In  the  case  of  The  United  States  v.  Patterson,  this 
Court  refused  to  usurp  the  power  of  the  judge  to  decide. 

Will  the  Court  transfer  themselves  to  Louisiana,  and  say  that  they 
will  compel  the  entry  of  the  judgment  ?  If  this  cannot  be  done,  there 
remains  the  question,  whether  this  Court  will  undertake,  in  this  state 
of  things,  on  a  petition  for  a  mandamus,  to  set  aside  the  laws  of 
Louisiana,  and  say  that  a  party  who  has  placed  himself  under  the 
insolvent  laws  of  that  state,  shall  be  subjected  to  the  process  of  the 
Court  of  the  United  States  ?  If  the  District  Judge  is  to  compel  the 
marshal  to  execute  the  process,  by  selling  the  estate,  this  will  be  the 
case. 

The  powers  of  a  judge  are  judicial  and  ministerial.  So  are  those 
of  a  marshal.  These  are  judicial  when  he  summons  a  jury  to  de- 
cide whether  property  is  liable  to  be  seized  under  an  execution. 
What  is  the  action  required  from  the  judge,  when  he  is  asked  to  at- 
tach the  marshal  ?  He  is  asked  to  decide  one  of  the  most  difficult 
questions  of  conflicting  laws,  that  can  be  presented :  whether  the 
law  of  Louisiana  shall  give  place  to  the  law  of  the  United  States? 
This  is  a  judicial  question  of  the  highest  order;  and  this  Court  is 
called  upon  to  take  it  from  the  judge,  and  oblige  him  to  compel  the 
execution  of  the  process  by  the  marshal. 
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Mr.  Porter,  against  the  motion. 

The  power  given  by  Adams  to  confess  the  judgment  was  to  be 
exercised  in  his  default,  but  it  doe?  not  appear  that  he  was  called 
upon  to  enter  it.  The  execution  of  the  power,  without  a  previous 
demand  on  Adams,  or  notice  to  him,  was  unauthorized  and  void. 
•5891  *^e  secon^  objection  to  the  execution  of  the  power  is, 
'  J  that  it  was  given  to  Eckford,  who  is  dead,  and  the  agent  of 
the  plaintiffs  derives  no  power  from  him :  Adams  the  principal  has 
lost  his  standing  in  judgment,  by  his  insolvency,  and  no  one  could 
act  as  his  agent  An  agent,  Mr.  Barker,  who  claims  to  be  the  agent 
of  Adams,  can  exercise  no  powers  which  his  principal' could  not 
exercise.  By  the  decisions  of  the  Courts  of  Louisiana  a  party  cannot 
send  a  confession  of  a  judgment  into  Court  and  have  it  entered.  It 
must  be  submitted  to  the  judge  for  his  consideration,  and  he,  after 
an  examination,  must  sign  it.  Without  his  signature  it  is  not  a  judg- 
ment. He  acts  by  his  judicial  functions,  and  is  not  a  mere  ministe- 
rial agent. 

The  questions  involved  in  this  case  are  of  great  importance ;  and 
their  decision  by  this  Court  is  looked  for  with  great  anxiety. 

When  the  execution  against  the  property  of  Adams  was  put  into 
the  hands  of  the  marshal,  the  property  was  in  the  hands  of  the  syn- 
dics, by  the  cession  made  under  the  insolvent  law.  After  discussion 
and  examination  in  the  District  Court,  it  was  held  that  the  plaintiffs 
were  to  go  into  the  State  Court  for  payment  of  their  debt,  under  the 
proceedings  of  that  Court.  This  was  not  a  transfer  of  the  case  from 
the  Court  of  the  United  States  to  the  State  Court ;  but  it  was  only 
deciding,  that  as  the  property  was  in  the  State  Court,  there  the  plain- 
tiffs should  obtain  payment  of  their  lien,  which  was  not  impaired  by 
any  proceedings  in  the  State  Court. 

If  this  Court  shall  say  that  the  marshal  shall  take  the  property 
which  has  passed  from  an  insolvent  into  the  hands  of  syndics  for  dis- 
tribution, it  will  subject  the  marshal  to  great  difficulties.  Cited,  2 
Miller's  Louisiana  Reports,  337. 

The  statute  of  Louisiana  of  1817  regulates  the  cession  of  goods 
and  property  of  an  insolvent  debtor,  and  the  act  of  1826,  (Laws  of 
Louisiana,  136,)  enacted  that  the  cession  should  be  made  immedi- 
ately on  the  application  of  the  insolvent  for  the  benefit  of  the  laws. 

Shall  not  Louisiana  be  permitted  to  say  that  property  within  her 
own  limits,  shall  by  her  laws  pass  to  creditors  by  session ;  and  that 
the  judgments  of  the  Courts  of  the  United  States  shall  not  interfere? 
*590l  **>  ^  *e  *aws  referred  to>  the  property  of  insolvents  can- 
J  not  be  *placed  in  the  hands  of  the  syndics,  for  administra- 
tion, and  this  without  affecting  the  prior  liens  of  a  creditor ;  no  laws 
for  the  transfer  of  the  property  of  creditors  can  be  effectual.  The 
proceedings  in  the  District  .Court  of  New  Orleans  show  that  Mr. 
Barker,  representing  the  petitioners,  endeavoured  to  obtain  the  ap- 
pointment of  syndics;  and  disappointed  in  this  purpose,  he  turned 
round,  and  seeks  to  set  the  law  under  which  he  was  desirous  of  acting 
aside.  He  thus  became  a  party  to  those  proceedings,  and  was  bound 
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by  them.    This  point  has  been  settled  by  this  Court  in  the  case  of 
Clay  v.  Smith,  3  Peters,  319. 

Mr.  Jones  in  reply,  contended,  that  the  Constitution  and  laws  of 
the  United  States,  had  guarantied  to  citizens  of  the  United  States 
the  right  to  resort  to  the  Courts  of  the  United  States  for  the  recovery 
of  debts  due  to  them;  and  by  no  state  laws,  or  state  proceedings, 
could  these  rights  be  interfered  with.  The  remedy  for  a  wrong  in, 
the  Courts  of  the  United  States,  is  a  part  of  the  privilege  secured  by 
the  Constitution;  and  the  motives  which  induced  the  introduction 
of  the  provision  into  the  constitution,  establishes  the  exclusive 
power  of  the  federal  tribunals  in  such  cases.  It  was  considered  as 
securing  an  impartial  administration  of  justice ;  and  the  confidence 
which  such  a  provision  would  necessarily  produce,  was  one  of  the 
means  by  .which  the  permanency  of  the  government  would  be  esta- 
blished. 

In  the  case  before  the  Court,  the  petitioners  had  a  mortgage  on 
the  property  of  their  debtor ;  and  it  was  one  which,  as  it  was  exe- 
cuted before  a  notary,  entitled  the  creditor  to  proceed  without  notice 
to  the  debtor,  by  the  via  executiva,  under  the  laws  of  Louisiana, 
and  seize  and  sell  the  property  without  notice  to  the  debtor. 

Upon  the  issuing  of  this  process  the  creditors  were  interfered  with 
by  an  injunction ;  and  after  this  the  "  transaction'9  was  entered  into 
which  has  been  so  frequently  referred  to,  and  is  fully  before  the  Court. 

The  entering  into  this  transaction  was  not  an  abandonment  of  the 
rights  of  the  petitioners ;  it  was  no  more  than  a  suspension  of  their 
exercise,  and  the  lien  of  the  judgment  and  execution  was  not  re- 
moved, but  proceedings  under  it  were  postponed  for  the  period  stated 
in  the  transaction.  When  a  creditor  *takes  a  judgment  in  r»591 
addition  to  his  prior  security,  the  security  is  not  avoided.         *- 

The  transaction,  and  the  judgment  entered  in  1826,  were  a  judi- 
cial lien  on  the  property  of  the  debtor.  They  authorized  a  sale  of 
the  property  as  soon  as  the  period  arrived  which  was  fixed  by  the 
agreements  of  the  parties,  and  were  a  grant  of  execution  by  a  de- 
cree ;  and  this  judgment,  and  the  rights  of  the  parties  under  it,  can- 
not be  disturbed.  No  inquiry  can  be  made  into  the  validity  or 
legality  of  the  judgment  in  any  other  mode  than  by  writ  of  error. 
All  the  process  to  enforce  it,  is  given  by  the  judgment 

The  transaction  is  equivalent  to  a  decree  of  foreclosure.  If  the 
judgment  upon  it  was  interlocutory,  was  not  the  District  Judge 
bound  to  make  it  final. 

Mr.  Jones  also  contended,  that  there  was  no  law  of  the  state 
which  deprived  insolvents  of  their  right  to  appear  in  aCourt  of  justice; 
certainly  no  law  which  prevented  this  in  a  Court  of  the  United  States. 
The  effect  of  such  a  rule  would  be  to  take  from  the  Courts  of  the  United 
States  their  jurisdiction  over  persons  within  reach  of  their  process. 
Such  a  law  would  be  against  the  Constitution  of  the  United  States. 

He  also  contended,  that  the  provisional  syndic  (and  no  other 
syndic  existed  when  the  execution  was  in  the  hands  of  the  marshal) 
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is  but  a  depositary  of  the  property  of  the  insolvent  The  syndic 
has  no  rights  in  the  property,  he  has  only  an  equity  of  redemption, 
and  may  divest  the  rights  of  prior  lien  creditors,  only  by  paying  off 
the  encumbrances. 

In  this  view  of  the  case,  the  action  required  of  the  District  Judge, 
when  he  was  called  upon  to  sign  the  judgment  for  the  residue  of 
the  notes,  was  only  to  be  ministerial ;  the  parties  had  previously 
adjusted  all  other  questions;  and  the  form  of  an  entry  of  judgment, 
according  to  the  rules  of  the  Court,  was  only  required. 

The  powers  held  by  Mr.  Barker,  were  full  and  sufficient  for  him 
to  confess  the  judgment.  He  acted  under  the  authority  given  by 
Adams  to  Mr.  Eckford,  which  extended  to  his  successor,  the  presi- 
dent of  the  Life  and  Fire  Insurance  Company,  who  took  his  place 
after  him.    But  if  this  was  not  sufficient,  his  authority  under  those 

*592l   w*10  kft(*  a  transfer  °f  tf16  debt  ^ue  *by  Adams,  under  the 
J  Mercantile  Insurance  Company,  was  complete,  and  was 
ample. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

The  petition  for  a  mandamus  states,  among  other  things,  that 
Christopher  Adams,  of  Iberville,  in  Louisiana,  on  the  16th  day  of 
January,  1824,  at  New  Orleans,  executed  and  acknowledged  before 
a  notary  public,  a  mortgage  of  a  plantation,  called  the  Belle  Plan- 
tation, in  Iberville,  with  seventy  slaves,  for  securing  to  the  peti- 
tioners divers  sums  of  money,  amounting  to  thirty-two  thousand 
five  hundred  and  twenty-two  dollars  and  fifty  cents,  at  different 
periods,  the  last  payment  to  fall  due  on  the  18th  day  of  January, 
1829,  all  bearing  interest  at  the  rate  of  seven  per  cent,  per  annum. 
At  the  time  of  executing  the  said  mortgage,  sundry  notes  were  also 
given  for  the  payment  of  the  same  sums  of  money. 

In  consequence  of  the  failure  of  the  said  Adams  to  pay  any  part 
of  the  said  debt,  application  was  made  to  the  honourable  Thomas 
B.  Robertson,  then  judge  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana,  for  an  order  of  seizure  and 
sale,  who  granted  the  same,  in  the  following  words : 

"  Let  the  mortgaged  premises,  set  forth  and  stated  in  the  plaintiff  '9 
petition,  be  seized  and  sold,  as  therein  prayed  for,  and  in  the  man- 
ner directed  by  law,  subject  to  the  payment  of  the  debts  of  the 
plaintiff.  Thomas  B.  Robertson,  Judge  U.  S.  Eastern  District  of 
Louisiana." 

John  Nicholson,  the  marshal,  who  seized  the  mortgaged  property, 
and  advertised  the  same  for  sale,  was  stopped  by  a  writ  of  injunc- 
tion, on  which  the  following  return  was  made :  "  Received  this  writ 
of  injunction  this  18th  of  March,  1826,  and  served  a  copy  thereof, 
and  of  plaintiff's  petition,  on  Ripley  and  Conrad ;  on  same  day  re- 
leased the  property  at  suit  of  Life  and  Fire  Insurance  Company  of 
New  York  against  Christopher  Adams,  and  returned  into  Court  the 
20th  of  March,  instant." 

On  the  2d  day  of  May,  1826,  the  petitioners  entered  into  a  trans- 
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action  with  the  said  Christopher  Adams,  before  a  notary  public,  in 
which  it  was  stipulated  that  the  injunction  be  dissolved ;  and  in 
which  the  defendant  agreed  to  confess  judgment,  and  did  confess 
judgment,  on  all  the  notes  then  due.  *He  further  stipulated  r,.„„ 
to  confess  judgment  on  the  residue  of  the  notes,  in  the  deed  *- 
of  mortgage  mentioned,  as  they  should  respectively  become  due, 
"  and  in  default  of  such  confession  of  judgment,  the  said  Christo- 
pher Adams  did,  by  the  said  transaction,  constitute  and  appoint 
Henry  Eckford,  president  of  the  Life  and  Fire  Insurance  Company, 
or  his  successor  in  office  for  the  time  being,  his  attorney  in  fact,  and 
irrevocable,  in  his  name  and  stead  to  appear  in  said  Court,  and 
cause  judgment  to  be  entered  up  against  him,  the  said  Adams,  for 
each  and  every  of  said  notes,  with  interest,  as  aforesaid,  whenever 
the  same  shall  arrive  at  maturity,  as  aforesaid."  And  the  said 
Adams  further  gave  to  the  said  Henry  Eckford,  or  to  his  successor 
in  office  for  the  time  being,  attorney  as  aforesaid,  full  power  of 
substitution  in  the  premises. 

And  the  said  Life  and  Fire  Insurance  Company,  in  consideration 
of  such  confession  of  judgment,  and  preserving  all  their  liens,  mort- 
gages, and  preferences  in  and  over  the  mortgaged  premises,  agreed 
to  stay  execution  until  the  18th  day  of  January,  1829,  when  the 
last  note  would  arrive  at  maturity.  It  was  farther  agreed,  that  this 
transaction  shall  be  entered  upon  the  records  of  the  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana,  as  a  decree  of 
said  Court,  and  shall  have  all  the  force  and  effect  as  though  it  were 
entered  up  in  open  Court. 

In  pursuance  of  this  transaction,  a  judgment  was  recorded  in  the 
said  District  Court,  on  the  18th  of  May,  1826;  which  the  judge  died 
without  signing.  The  petitioners  then  transferred  their  interest  in 
the  said  debt  to  Josiah  Barker,  in  trust  for  the  Mercantile  Insurance 
Company  of  New  York,  with  power  to  use  their  names  in  the  col- 
lection thereof.  In  the  instrument  of  transfer,  the  said  Life  and 
Fire  Insurance  Company  constituted  Josiah  Barker,  his  executors, 
administrators,  and  assigns,  their  true  and  lawful  attorney  and  at 
torneys  irrevocable,  in  their  names,  but  to  and  for  the  use  of  the 
said  Mercantile  Insurance  Company  of  New  York,  to  pursue  and 
enforce  in  all  Courts  and  places  whatever,  the  recovery  and  pay 
.nent  of  the  said  money. 

The  honourable  Samuel  H.  Harper,  the  successor  of  the  honour 
able  Thomas  B.  Robertson,  having  refused  to  complete  the  said 
judgment  of  his  predecessor,  by  signing  it ;  a  'mandamus  r*5Q4 
was  directed  by  this  Court,  ordering  him  to  do  so,  in  compli-  *■     " 
ance  with  which  the  said  judgment  was  signed. 

The  judgment  is  in  these  words : 

"  Life  and  Fire  Insurance  Company  of  New  York  v.  Christopher 
Adams. 

"  In  this  case  the  plaintiffs  having  filed  in  this  Court  a  transaction, 
&c, '  it  is,  therefore,  ordered,  adjudged,  and  degreed,  that  in  pursu- 
ance of  said  transaction,  the  injunction  in  this  case  shall  be  dis 
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solved ;  and  it  is  further  ordered,  adjudged,  and  decreed,  that  jnrtg- 
merit  be  entered  up  in  favour  of  the  plaintiff,  in  pursuance  of  said 
transaction,  for  all  the  notes  therein  specified,  which  have  become 
due  and  payable,  with  seven  per  cent  interest  thereon,  &c.,  to  wit, 
the  sum  of  fifteen  hundred  dollars,  &c.' 

"  It  is  further  ordered,  adjudged,  and  decreed,  in  pursuance  of  the 
transaction  aforesaid,  that  whenever  any  of  the  notes  mentioned 
in  the  said  transaction  as  not  yet  arrived  at  maturity,  shall  become 
due  and  payable,  that  the  judgment  shall  be  entered  up  for  the 
plaintiffs  upon  all  and  every  of  the  said  notes,  as  they  arrive  at 
maturity,  &c. 

"  It  is  further  ordered,  adjudged,  and  decreed,  that  there  shall  be  a 
stay  of  execution,  &c,  until  the  18th  day  of  January,  1829;  and 
that  if  the  amount  of  the  judgment  in  this  suit  is  not  then  paid,  &c, 
that  the  lands,  slaves,  and  movable  property  described  in  the  mort- 
gage mentioned  in  the  plaintiff's  petition,  shall  be  sold  according  to 
law,  to  satisfy  the  judgment  in  the  premises/' 

Application  was,  at  the  same  time,  made  to  the  District  Court,  to 
enter  a  further  judgment  for  the  notes  which  had  become  due  sub- 
sequent to  the  16th  day  of  May,  1826,  which  was  refused. 

The  petitioners  insisted  on  their  right  to  require  a  judgment  for 
the  whole  sum,  under  the  irrevocable  power  given  to  confess  it;  but 
the  judge  declared  that  without  notice  to  the  defendants,  he  would 
permit  no  further  judgment  to  be  entered. 

The  petition  states  at  large  the  different  views  entertained  by  the 
judge  and  the  petitioners  on  the  application.  At  length  the  follow- 
ing rule  was  entered : 

"  Life  and  Fire  Insurance  Company  of  New  York  v.  Christopher 
Adams. 

*5951  "  ^n  mot*on  °f  Creor?e  Eustis,  counsel  for  the  plaintiffs,  on 
J  *filing  all  the  notes  referred  to  in  the  transaction  on  file,  it  is 
ordered,  in  pursuance  of  the  mandamus  of  the  Supreme  Court  of 
the  United  States,  requiring  the  honourable  judge  of  this  Court  to 
sign  the  judgment  rendered  in  the  premises,  and  to  order  execution 
to  issue,  that  execution  do  issue  for  the  whole  amount  of  the  judg- 
ment." 

Under  this  rule  an  execution  was  issued  for  the  whole  sum  claim- 
ed on  all  the  notes,  without  any  direction  that  it  should  be  first 
levied  on  the  mortgaged  property.  On  this  account  the  marshal,  by 
order  of  the  plaintiff's  attorney,  returned  it  unexecuted,  and  a  new 
execution  was  demanded. 

In  consequence  of  the  refusal  of  Judge  Harper  to  enter  judgment 
for  the  residue  of  the  notes,  Josiah  Barker  caused  a  paper  to  be 
read  in  open  Court,  in  which,  as  successor  to,  and  as  having  entire 
control  over,  the  said  notes,  and  in  virtue  of  full  and  irrevocable 
powers  from  the  Life  and  Fire  Insurance  Company  of  New  York, 
he  did,  in  behalf  of  the  defendant,  Christopher  Adams,  by  virtue  of 
the  compromise  entered  into  between  him  and  Josiah  Birker,  agent 
for  the  said  Life  and  Fire  Insurance  Company,  on  the  id  of  May, 
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1826,  confirmed  by  decree  of  this  Court,  confess  judgment  on  all  the 
said  notes ;  which  confession  he  requested  might  be  entered  on  the 
clerk's  minutes.  The  judge  refused  to  allow  the  entry,  without  no- 
tice to  the  opposite  party  ;  but  offered  to  grant  a  rule  requiring  the 
defendants  to  show  cause  why  the  judgment  should  not  be  entered. 
This  rule  being  declined,  the  judge  permitted  the  confession  to  be 
filed,  subject  to  all  legal  exceptions.  An  execution  for  the  whole 
sum  was  thereupon  issued,  which  was  accompanied  by  a  letter  from 
Josiah  Barker  to  the  marshal,  requesting  him  to  give  notice  to 
Christopher* Adams  and  to  Nathaniel  Cox,  the  provisional  syndic  of 
the  estate  of  the  said  Adams,  who  had  become  insolvent,  that  he, 
the  marshal,  considered  himself  in  possession  of  the  property  in  vir- 
tue of  a  former  seizure,  and  should  proceed  to  sell  the  same  ;  should 
the  marshal  refuse  to  do  this,  the  marshal  was  required  to  seize 
the  property  and  to  sell  it  by  virtue  of  the  execution  then  in  his 
hand. 

Supposing  from  the  proceedings  of  the  Court  in  a  similar  case,  in 
which  also  he  was  counsel,  that  the  execution  issued  in  this  case 
would  be  quashed,  and  the  said  marshal  having  refused  to  proceed 
without  indemnity  against  the  estate  of  *Christopher  Adams,  r«596 
which  had  been  surrendered  under  the  insolvent  law  of  '- 
Louisiana,  the  said  Josiah  Barker  requested  the  marshal  to  return 
this  second  execution. 

On  the  30th  of  April,  1834,  a  new  execution  was  issued  on  the 
judgment  of  the  18th  of  May,  1826,  to  be  levied  on  the  mortgaged 
property,  in  whosever  hands  it  might  be  found. 

The  marshal  refused  to  execute  this  writ,  further  than  by  giv- 
ing notice  thereof  to  Nathaniel  Cox,  the  provisional  syndic  for 
the  creditors  of  Christopher  Adams ;  whereupon  a  petition  was 
presented  to  the  honourable  Samuel  H.  Harper,  praying  the  inter- 
position of  the  Court  by  commanding  the  marshal  to  sell  the  mort 
gaged  premises  without  requiring  any  bond  of  indemnity ;  or  by 
granting  a  rule  requiring  the  marshal  to  show  cause  why  he  should 
not  be  attached  for  contempt  of  the  Court,  in  disobeying  or  refusing 
to  execute  its  mandate. 

The  rule  was  granted  before  the  time  for  returning  the  execution 
had  elapsed,  and  was  therefore  discharged,  whereupon  the  marshal 
made  the  following  return  : 

May  1st,  1834. 
"  Gave  notice  of  the  seizure  to  Nathaniel  Cox,  Esquire,  provi- 
sional syndic  of  C.  Adams,  the  defendant,  the  property  having  been 
previously  surrendered  by  him  to  his  creditors,  and  accepted  by  the 
Court  of  the  fourth  judicial  district  of  the  state  of  Louisiana,  and 
placed  under  the  charge  and  control  of  N.  Cox,  Esquire,  as  provi- 
sional syndic  thereof.  The  further  execution  of  this  writ  could  not 
be  effected. 
"  Returned  19th  of  May,  1834.  "John  Nicholsow, 

U.  S.  Marshal." 
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On  the  succeeding  day  a  new  rule  was  awarded  against  the  mar- 
shal, who  appeared  on  the  return  day  thereof,  and  showed  for 
cause  against  it  his  return  on  the  writ  as  recited  above. 

After  solemn  argument,  the  judge  determined  the  return  of  the 
marshal,  that  he  found  the  property  in  the  hands  of  others,  was 
prima  facie  evidence  that  it  belonged  to  others ;  and  that  he  should 
not  require  the  marshal  to  take  the  responsibility  of  enforcing  the 
execution  without  indemnity. 

-q7»,  Oa  the  27th  of  May,  application  was  made  to  the  judge,  to 
J  *sign  the  confession  of  judgment,  filed  by  Josiali  Barker  in 
the  name  of  Christopher  Adams,  on  the  10th  of  March,  subject  to 
all  legal  exceptions,  due  notice  of  the  filing  thereof  having  been 
served  on  Christopher  Adams  and  Nathaniel  Cox ;  but  (he  judge 
refused  to  sign  the  same,  saying  that  it  was  not  a  judgment  of  the 
Court. 

The  petitioners,  conceiving  that  they  are  entitled  to  have  the  exe- 
cution issued  on  the  30th  of  April,  1834,  enforced  against  the  mort- 
gaged premises  by  the  marshal  of  the  United  States,  and  to  have  a 
further  execution  for  the  balance  of  their  aforesaid  claim ;  either  by 
the  authority  of  the  aforesaid  mandamus,  or  by  having  the  afore- 
said confession  of  the  10th  of  March  last  signed ;  or  by  virtue  of 
the  original  order  of  seizure  and  sale,  or  otherwise :  pray  a  further 
writ  of  mandamus,  directed  to  Samuel  H.  Harper,  judge  of  the 
District  Court  of  the  United  States  for  the  Eastern  District  of  Louisi- 
ana ;  and  if  necessary,  also  to  John  Nicholson,  marshal  of  the  said 
Court;  or  otherwise  direct  such  a  course  of  proceeding  as  will 
secure  the  due  execution  of  the  mandamus  heretofore  granted  by 
this  Court,  and  afford  them  such  other  relief  as  they  may  be  entitled 
to  in  the  premises. 

Judge  Harper  appeared  by  his  counsel,  and  showed  for  cause 
against  issuing  the  mandamus  for  which  application  was  made ! 

That  in  obedience  to  a  mandamus  issued  by  the  Supreme  Court 
of  the  United  States,  he  did,  on  the  7th  day  of  March,  1834,  sign  a 
judgment  entered  in  this  cause  by  his  predecessor  in  office,  on  the 
18th  day  of  May,  1826,  and  directed  that  execution  should  issue 
thereon.  This  was  a  specific  judgment  for  the  amount  of  all  the 
notes  which  had  then  become  due,  and  which  were  enumerated  in 
a  transaction  between  the  parties  then  committed  to  record.  It  was 
stipulated  in  this  act  of  compromise,  on  which  the  judgment  was 
entered,  that  the  defendant,  Christopher  Adams,  should  confess 
judgment  on  each  of  the  remaining  notes  as  it  should  fall  due ;  and 
in  default  of  such  confession,  he  consented  that  Henry  Eckford, 
president  of  the  Life  and  Fire  Insurance  Company,  or  his  successor 
in  office  for  the  time  being,  should  appear  in  Court  and  cause 
judgment  to  be  entered  against  the  defendant.  No  confession  of 
judgment  has  been  entered,  nor  has  any  judgment  been  rendered 
MQ81  on  any  one  °^  ^e  s  notes.  When  the  judgment  of  the 
J  18th  of  May,  1826,  was  signed,  Josiah  Barker,  agent  for  the 
plaintiffs,  offered  to  confess  judgment  in  the  name  and  on  behalf  of 
448 


JANUARY  TERM,  1835.  59* 

[Life  and  Fire  Imoranca  Company  of  New  York  v.  Adams.] 

Christopher  Adams  for  the  residue  of  the  notes.  The  Court  refused 
to  receive  this  confession  for  the  following  reasons:  The  plaintiffs, 
instead  of  causing  judgment  to  be  confessed,  in  conformity  with 
the  stipulation  contained  in  the  transaction,  appear  to  have  aban- 
doned their  original  suit.  No  step  was  taken  until  the  13th  of 
April,  1829,  after  all  the  notes  had  become  due,  when  a  new  suit 
was  instituted  by  the  Mercantile  Insurance  Company  of  New  York, 
to  whom  the  claim  had  been  assigned,  to  recover  the  whole  amount 
due,  including  the  judgment  of  the  18th  of  May,  1826.  The  de- 
fendant filed  an  answer,  charging  the  plaintiffs,  among  other  things, 
with  usury;  upon  which  they,  on  the  12th  of  January,  1831,  suf- 
fered a  nonsuit :  when,  after  this  proceeding,  the  agent  for  the  plain- 
tiffs offered  to  confess  judgment  in  the  name  of  the  defendant,  no 
notice  of  this  intended  confession  had  been  given  to  the  defendant, 
and  a  rule  upon  him  to  show'  cause  against  the  judgment,  was 
declined  by  the  plaintiffs.  Had  the  person  offering  to  confess  judg- 
ment even  been  the  regularly  constituted  attorney  of  the  defendant, 
there  would  have  been,  under  all  the  circumstances  of  the  case, 
some  objection  to  receiving  his  confession  without  notice.  But  he 
was  not  the  regular  attorney.  In  the  transaction  of  the  2d  of  May, 
1826,  Christopher  Adams  stipulated  to  confess  judgment  on  all  the 
notes  as  they  should  become  due, "  and  in  default  of  such  confession, 
he  constituted  and  appointed  Henry  Eckford,  president  of  the  Life 
and  Fire  Insurance  Company,  or  his  successor  in  office  for  the  time 
being,  his  attorney  in  fact,  and  irrevocable,  in  his  name  and  stead, 
to  appear  in  Court  and  cause  judgment  to  be  entered  up,"  &c. ;  and 
the  said  Adams  further  gave  to  the  said  Henry  Eckford,  president 
as  aforesaid,  or  to  his  successor  in  office  for  the  time  being,  attorney 
as  aforesaid,  full  power  of  substitution  in  the  premises,  &c.  Josiah 
Barker  is  not  the  substitute  of  Henry  Eckford,  or  his  successor  in 
office  for  the  time  being. 

The  permission  to  file  this  paper,  subject  to  all  legal  exceptions, 
did  not  convert  it  into  a  confession  of  judgment  by  the  defendant, 
or  his  attorney,  nor  could  the  mere  notice  that  such  a  paper  was 
filed  add  to  its  efficacy,  there  being  no  day  fixed  for  contesting  it 
The  transfer  of  the  claim  to  Josiah  Barker,  *in  trust  for  the  r*~gq 
Mercantile  Company  of  New  York,  does  not  substitute  him  *• 
for  Henry  Eckford,  or  his  successor  in  office  for  the  time  being. 

If  either  the  mortgage  acknowledged  before  the  notary,  or  the 
transaction  of  the  22d  May,  1826,  had  itself  the  force  of  a  judg- 
ment, no  mandamus  would  be  required  to  order  the  rendition  of  a 
new  judgment ;  but  these  documents  require  judicial  action  to  make 
them  operative. 

It  is  a  circumstance  which  ought  to  suggest,  and  which  has  sug- 
gested circumspection  in  the  proceedings  to  bei  taken  in  this  cause, 
that  though  the  judgment  was  recorded  in  May,  1826,  and  Judge 
Robertson  died  late  in  1828,  and  held  several  Courts  in  the  mean 
time,  yet  he  never  signed  this  judgment ;  nor  was  any  application 
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made  to  him  for  judgment  on  the  notes  which  afterwards  fell  doe 
during  his  life,  though  they  amounted  to  six  or  seven. 

In  showing  cause  against  a  mandamus  to  compel  the  marshal  to 
levy  an  execution  on  the  mortgaged  property,  wherever  it  may  be 
found.  Judge  Harper  observes,  that  after  the  emanation  of  the 
execution,  Josiah  Barker  addressed  a  petition  to  the  Court,  stating 
many  facts  connected  with  the  execution,  and  complaining  that  the 
marshal  refused  to  enforce  it  without  being  indemnified,  and  pray- 
ing for  a  rule  requiring  him  to  show  cause  why  he  should  not  be 
attached  for  contempt  in  disobeying  the  mandate  of  the  Court.  The 
rule  was  granted. 

The  marshal  returned,  "that  he  had  given  notice  of  seizure  to 
Nathaniel  Cox,  provisional  syndic  of  Christopher  Adams,  the  de- 
fendant ;  the  property  having  been  previously  surrendered  by  him 
to  his  creditors,  and  accepted  by  the  Court  of  the  fourth  judicial 
district  of  the  state  of  Louisiana,  and  placed  under  the  charge  and 
control  of  Nathaniel  Cox,  as  provisional  syndic  thereof;  the  further 
execution  of  the  writ  could  not  be  effected." 

Accompanying  this  return  was  the  following  letter: 

*  John  Nicholson,  Esq.,  marshal. 

"Dear  sir,  As  counsel  for  N.  Cox,  syndic  of  the  creditors  of 

Christopher  Adams,  I  am  authorized  to  notify  you,  that  any  attempt 

*6001  t0  ^^  ^e  ProPert7  *n  his  hands,  at  the  suit  of  the  *Life  and 

-J  Fire  Insurance  Company,  will  be  resisted,  and  that  you  will 

proceed  therein  at  your  peril. 

u  Respectfully, 

**  G.  Strawbridgb." 

The  Court  was  restrained  from  entering  into  any  inquiry  in  whom 
the  property  was  vested,  by  the  considerations,  that  the  creditors 
who  claimed  it  were  not  before  the  Court,  and  could  not  be  brought 
before  it  on  a  rule  upon  the  marshal.  The  trustee  for  the  Mercan- 
tile Company  of  New  York  contended,  that  the  property  still 
remained  in  possession  of  the  marshal,  under  the  order  of  seizure 
granted  by  Judge  Robertson ;  but  the  Court  was  of  opinion  that 
such  presumption  would  be  extravagant,  inasmuch  as  the  injunction 
continued  in  force  for  more  than  eight  years ;  for,  though  dissolved 
in  terms  by  the  judgment  of  May,  1826,  that  judgment,  by  the 
laws  of  Louisiana,  had  no  force  until  it  was  signed  in  pursuance 
of  the  mandamus  of  the  Supreme  Court  In  addition  to  this,  is 
appears,  from  the  return  of  the  marshal,  that  the  property  was 
released  on  receiving  the  injunction. 

The  judge  also  conceived,  that  by  a  fair  construction  of  the 
transaction  of  the  2d  of  May,  1826,  the  plaintiffs  must  be  under- 
stood to  have  agreed  to  discontinue  their  suit,  in  consideration  of  the 
dissolution  of  the  injunction ;  as  a  prosecution  of  the  suit,  after  the 
dissolution  of  the  injunction,  was  not  within  the  intention  of  the 
parties.  He  was  also  of  opinion,  that  the  property  being  found  in 
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possession  of  a  third  party,  is  no  prima  facie  evidence  that  it 
belonged  to  that  third  party ;  but  that  this  was  a  question  which 
could  not  be  investigated  on  a  rule  against  the  marshal  in  the 
absence  of  the  party  interested.  He  was  also  of  opinion  that  the 
marshal,  not  being  indemnified,  and  proceeding  at  his  peril,  ought 
to  be  governed  by  his  own  judgment ;  and  would  make  himself 
personally  liable  to  the  creditors  of  Adams,  if  they  should  there- 
after establish  their  right  to  the  property  ceded  to  them.  This 
liability  has  been  established  by  the  Supreme  Court  of  Louisiana 
against  this  very  marshal,  in  which  the  Court  said,  "  that  if  acting 
in  his  capacity  as  marshal,  he  wrongs  a  citizen  of  a  state,  he  is 
individually  answerable,  and  in  her  Courts."  In  another  case  judg- 
ment was  given  against  the  same  marshal  for  the  amount  r*601 
•of  money  made  by  him  on  an  execution,  issued  out  of  *- 
the  District  Court  of  the  United  States,  under  which  he  had  seized 
and  sold  property  in  the  hands  of  the  syndic  of  the  debtor. 
The  judge  adds,  that  he  has  never  thought  it  bis  duty  to  compel  the 
officers  of  the  Court  to  perform  acts  for  the  benefit  of  others,  which 
might  work  their  own  ruin. 

Counsel  have  given  more  precision  to  the  general  application  of 
the  petitioners,  by  presenting  five  separate  and  alternative  prayers 
for  a  mandamus  commanding  a  particular  thing ;  each  application 
founded  on  the  rejection  of  that  which  precedes  it. 

The  first  is  for  such  an  execution  as  that  which  was  issued  on  the 
12th  of  March,  1834,  at  the  instance^  the  plaintiffs,  being  an  execu- 
tion for  the  amount  of  all  the  notes  secured  by  the  mortgage  and 
transaction  in  the  petition  mentioned;  to  be  levied  on  the  mort- 
gaged property:  but  if  not  sufficient,  then  on  the  property  gene- 
rally of  the  said  Christopher  Adams,  whereof  he  was  owner  on  the 
18th  day  of  May,  1826,  into  whose  hands  soever  the  same  may 
have  come. 

The  applicant  does  not  inform  us,  whether  the  execution  is  to  be 
issued  on  the  judgment  entered  by  Judge  Robertson  and  signed  by 
Judge  Harper ;  or  on  the  confession  made  by  Josiah  Barker,  in  the 
name  of  Christopher  Adams,  on  the  10th  day  of  March,  1834. 

Judge  Harper  has  shown  for  cause  agaftist  an  execution  for  the 
whole  debt,  on  the  judgment  entered  by  Judge  Robertson  on  the 
18th  day  of  May,  1826,  that  the  whole  debt  was  not  then  due ;  and 
that  the  judgment  in  its  terms,  comprehends  that  portion  of  the  debt 
only  which  was  actually  due.  He  shows  for  cause  against  any  exe- 
cution founded  on  the  paper  delivered  by  Josiah  Barker  on  the  10th 
day  of  March,  1834,  that  Josiah  Barker  exhibited  no  power  of  at- 
torney from  Christopher  Adams,  and  showed  no  right  to  personate 
him.  That  the  Court  did  not  receive  his  confession  as  the  confession 
of  Christopher  Adams,  nor  enter  any  judgment  upon  it.  Of  conse- 
quence, that  act  cannot  warrant  an  execution  of  any  description. 

The  record,  we  think,  verifies  these  statements. 

If  the  cause  shown  against  a  mandamus  to  issue  such  a  writ  of 
execution  as  is  asked,  or  the  judgment  in  its  present  state  be  deemed 
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*602l  su^c^ent>  then  the  petitioners  ask  for  a  mandamus  *com- 
J  manding  the  judge  to  amend  such  judgment;  by  extending 
the  terms  thereof,  so  as  to  make  the  same  absolute  upon  all  the  notes 
and  sums  of  money  enumerated  in  the  original  transaction,  &c. 

To  extend  the  judgment  to  subjects  not  comprehended  within  it, 
is  to  make  a  new  judgment.  This  Court  is  requested  to  issue  a  man- 
damus to  the  Court  for  the  Eastern  District  of  Louisiana,  to  enter  a 
judgment  in  a  cause  supposed  to  be  depending  in  that  Court ;  not 
according  to  the  opinion  which  it  may  have  formed  on  the  matter 
in  controversy,  but  according  to  the  opinion  which  may  be  formed 
in  this  Court,  on  the  suggestions  of  one  of  the  parties.  This  Court 
is  asked  to  decide  that  the  merits  of  the  cause  are  with  the  plaintiff; 
and  to  command  the  District  Court  to  render  judgment  in  his  favour. 
It  is  an  attempt  to  introduce  the  supervising  power  of  this  Court 
into  a  cause  while  depending  in  an  inferior  Court,  and  prematurely 
to  decide  it.  In  addition  to  the  obvious  unfitness  of  such  a  proce- 
dure, its  direct  repugnance  to  the  spirit  and  letter  of  our  whole  judi- 
cial system  cannot  escape  notice.  The  Supreme  Court,  in  the  exercise 
of  its  ordinary  appellate  jurisdiction,  can  take  cognisance  of  no  case 
until  a  final  judgment  or  decree  shall  have  been  made  in  the  inferior 
Court.  Though  the  merits  of  the  cause  may  have  been  substantially 
decided,  while  any  thing,  though  merely  formal,  remains  to  be  done, 
this  Court  cannot  pass  upon  the  subject.  If  from  any  intermediate 
6tage  in  the  proceedings  an  appeal  might  be  taken  to  the  Supreme 
Court,  the  appeal  might  be  repeated  to  the  great  oppression  of  the 
parties.  So,  if  this  Court  might  interpose  by  way  of  mandamus  in 
the  progress  of  a  cause,  and  order  a  judgment  or  decree ;  a  writ  of 
error  might  be  brought  to  the  judgment,  or  an  appeal  prayed  from 
the  decree :  and  a  judgment  or  decree  entered  in  pursuance  of  a 
mandamus  might  be  afterwards  reversed.  Such  a  procedure  would 
subvert  our  whole  system  of  jurisprudence. 

The  mandamus  ordered  at  the  last  term,  directed  the  performance 
of  a  mere  ministerial  act.  In  delivering  its  opinion  the  Court  said : 
"  on  a  mandamus  a  superior  Court  will  never  direct  in  what  manner 
the  discretion  of  an  inferior  tribunal  shall  be  exercised ;  but  they  will, 
in  a  proper  case,  require  the  inferior  Court  to  decide."  To  order  the 
*6031  district  Court  to  give  "judgment  for  the  plaintiffs,  is  "  to  direct 
J  in  what  manner  its  discretion  shall  be  exercised." 

Sufficient  cause  is  shown  against  granting  this  prayer. 

In  the  event  of  this  prayer  being  rejected,  the  Court  is  asked  to 
award  a  mandamus  to  the  District  Judge,  commanding  him  to  con- 
summate the  interlocutory  part  of  the  said  judgment,  by  entering 
and  signing  final  judgment  upon  and  for  all  the  notes  and  sums  of 
money  mentioned  in  the  transaction  aforesaid  as  dot  being  then  due; 
and  thereupon  to  issue  such  execution,  &c. 

This  prayer  does  not  vary  substantially  from  its  predecessor.    It 
requires  the  same  interference  of  the  Supreme  Court  in  the  proceed- 
ings of  the  inferior  Court  while  in  progress ;  and  the  same  direction 
how  its  discretion  shall  be  exercised.    It  requires  a  direction  to  the 
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District  Court  to  give  judgment  for  one  of  the  parties,  and  prescribes 
the  party  for  which  it  shall  be  given.  The  cause  shown  against 
granting  the  preceding  prayer  applies  equally  to  this. 

Should  this  last  prayer  also  be  rejected,  the  Court  is  next  asked  to 
award  a  mandamus  commanding  the  District  Judge  to  compel  the 
marshal  duly  to  execute  such  process  as  may  be  issued ;  notwith- 
standing the  cession  of  the  estate  of  the  said  Adams,  and  the  ap- 
pointment of  a  provisional  syndic  thereof.  It  is  the  duty  of  the 
marshal  to  execute  all  process  which  may  be  placed  in  his  hands ; 
but  he  performs  this  duty  at  his  peril,  and  under  the  guidance  of 
law.  He  must,  of  course,  exercise  some  judgment  in  its  perform- 
ance. Should  he  fail  to  obey  the  exigit  of  the  writ,  without  a  legal 
excuse ;  or  should  he,  in  obeying  its  letter,  violate  the  rights  of  others ; 
he  is  liable  to  the  action  of  the  injured  party. 

In  the  particular  case  in  which  the  creditor  asks  for  a  mandamus 
to  the  District  Judge  to  compel  the  officer  to  seize  and  sell  the 
property  mentioned  in  the  writ,  that  property  is  no  longer  in  pos- 
session of  the  debtor  against  whom  the  process  is  directed ;  but  has 
been  transferred,  by  law,  to  other  persons,  who  are  directed,  by  the 
same  law,  in  what  manner  they  are  to  dispose  of  it.  To  construe 
this  law,  or  to  declare  the  extent  of  its  obligation,  the  questions  must 
be  brought  before  the  Court  in  proper  form,  and  in  a  case  in  which 
it  can  take  jurisdiction.  This  case,  so  far  as  it  is  before  any  judicial 
tribunal,  is  depending  in  a  District  Court  of  the  United  States,  and 
•perhaps  in  a  State  Court  of  Louisiana.  The  Supreme  Court  r*604 
of  the  United  States  has  no  original  jurisdiction  over  it,  and  '- 
cannot  exercise  appellate  jurisdiction  previous  to  a  final  judgment 
or  decree,  further  than  to  order  acts,  purely  ministerial,  which  the 
duty  of  the  District  Court  requires  it  to  perform.  This  Court  cannot, 
in  the  present  condition  of  the  case,  construe  judicially  the  laws 
which  govern  it,  or  decide  in  whom  the  property  is  vested.  In 
so  doing,  it  would  intrude  itself  into  the  management  of  a  case 
requiring  all  the  discretion  of  the  District  Judge,  and  usurp  his 
powers. 

The  mandamus  cannot  be  granted  as  prayed. 

The  fifth  prayer  asks  a  mandamus  requiring  the  judge  to  compel 
the  marshal  to  execute  the  writ  of  execution  heretofore  issued,  on 
the  30th  of  April,  1834,  on  the  said  judgment,  for  the  amount  of  the 
notes  of  the  said  Adams,  due  on  the  16th  of  May,  1826,  notwith- 
standing the  cession  and  other  matters  mentioned  by  the  marshal  in 
the  return  thereof. 

This  prayer  differs  from  that  which  preceded  it  only  in  the  amount 
for  which  the  execution  is  to  issue.  So  far  as  respects  the  interfe- 
rence of  the  Supreme  Court  in  construing  laws  not  regularly  before 
it,  and  controlling  the  discretion  of  the  District  Court ;  they  stand 
on  precisely  the  same  principle.  The  objections,  therefore,  which 
were  stated  to  granting  the  fourth  prayer,  apply  equally  to  the  fifth. 

The  Court  cannot  grant  a  mandamus  ordering  the  District  Court 
to  perform  any  one  of  the  specific  acts  which  have  been  stated  in 
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the  petition;  or  in  the  more  particular. application  contained  in  the 
statement  presented  by  counsel. 

Though  the  Supreme  Court  will  not  order  an  inferior  tribunal  to 
render  judgment  for  or  against  either  party;  it  will,  in  a  proper  case, 
order  snch  Court  to  proceed  to  judgment  Should  it  be  possible, 
that  in  a  case  ripe  for  judgment,  the  Court  before  whom  it  was  de- 
pending, could,  perseveringly,  refuse  to  terminate  the  cause ;  this 
Court,  without  indicating  the  character  of  the  judgment,  would  be 
required  by  its  duty  to  order  the  rendition  of  some  judgment :  but, 
to  justify  this  mandate,  a  plain  case  of  refusing  to  proceed  in  the 
inferior  Court  ought  to  be  made  out  In  Ex  parte  Bradstreet,  8 
Peters,  590,  this  Court  said  : 

"  We  hare  only  to  say,  that  a  judge  must  exercise  his  discretion 
*6051  ln  t*lose  intermediate  proceedings  which  take  place  ^between 
J  the  institution  and  trial  of  a  suit;  and  if,  in  the  performance 
of  this  duty,  he  acts  oppressively,  it  is  not  to  this  Court  that  appli- 
cation is  to  be  made. 

"  A  mandamus,  or  a  rule  to  show  cause,  is  asked  in  the  case  in 
which  a  verdict  has  been  given,  for  the  purpose  of  ordering  the 
judge  to  enter  up  judgment  upon  the  verdict  The  affidavit  itself 
shows  that  judgment  is  suspended  for  the  purpose  of  considering  a 
motion  which  has  been  made  for  a  new  trial.  The  verdict  was 
given  at  the  last  term ;  and  we  understand  it  is  not  unusual  in  the 
state  of  New  York  for  a  judge  to  hold  a  motion  for  a  new  trial 
under  advisement  till  the  succeeding  term.  There  is  then  nothing 
extraordinary  in  the  fact,  that  Judge  Conklin  should  take  time  till 
the  next  term  to  decide  on  the  motion  for  a  new  trial." 

In  the  case  now  under  consideration,  no  application  is  made  for  a 
mandamus  directing  the  Court  generally  to  proceed  to  judgment 
The  petitioners  require  a  mandamus  ordering  the  judge  to  render  a 
specific  judgment  in  their  favour.  It  is  not  even  shown  that  the 
case  is  in  a  condition  for  a  final  judgment ;  nor  is  it  shown  that  the 
judge  is  unwilling  to  render  one.  The  contrary  may  rather  be  in- 
ferred from  his  readiness  to  grant  a  rule  on  the  defendant,  requiring 
him  to  show  cause  why  judgment  should  not  be  rendered.  In  a 
case  of  such  long  standing,  where  it  is  more  than  possible  the  de- 
fendant might  not  be  in  Court ;  where  judgment  is  asked  on  a  con- 
fession made  by  the  agent  of  the  plaintiffs,  professing  to  be  the 
attorney  of  the  defendant ;  the  judge  may  be  excused  for  requiring 
that  notice  should  be  given  to  the  defendant 

The  rule  is  discharged. 

Mr.  Justice  M'Lean. 

I  concur  with  the  opinion  which  has  been  delivered. 

At  first  I  was  inclined  to  think  that,  under  the  general  prayer  for 
relief,  the  Court  might  award  a  mandamus  directing  the  District 
Judge  to  enter  a  judgment  in  the  case.  Not  that  this  Court,  on  a 
mandamus,  should  direct  the  District  Court  to  enter  a  judgment  in 
behalf  of  either  party ;  but  that,  in  the  due  exercise  of  its  discre 
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tion,  it  should  proceed  to  render  a  judgment  in  the  case,  in  order 
that  such  judgment  might  be  brought  before  this  Court  for  revision, 
by  writ  of  error. 

*  But  as  there  is  no  specific  prayer  for  a  mandamus,  on  r*606 
the  ground  that  the  Court  has  refused  to  give  a  judgment,  I  ■■ 
am  content,  as  it  involves  a  mere  question  of  practice,  to  agree  with 
my  brother  judges,  that  a  prayer  for  this  writ  must  point  out  spe- 
cifically the  ground  of  the  application. 

Whatever  effect  the  insolvent  law  of  Louisiana  may  have  to 
divest  the  jurisdiction  of  a  State  Court,  where  the  property  of  a  de- 
fendant is  transferred  to  the  syndic ;  such  cannot  be  the  effect  on 
the  jurisdiction  of  a  Court  of  the  United  States.  No  state  law,  or 
proceedings  under  a  state  law,  can  divest  a  Court  of  the  United 
States  of  jurisdiction.  And  in  this  case,  I  can  entertain  no  doubt, 
that  the  District  Court,  having  jurisdiction,  may  proceed  to  a  final 
judgment.  Whether  an  execution,  issued  upon  such  judgment, 
may  be  levied  upon  the  property  in  the  hands  of  the  syndic,  pre- 
sents a  question  which  depends  upon  very  different  principles. 

On  consideration  of  the  motion  made  in  this  case  for  a  manda- 
mus to  be  addressed  to  the  honourable  Samuel  H.  Harper,  District 
Judge  of  the  United  States  for  the  Eastern  District  of  Louisiana, 
and  of  the  arguments  of  counsel  thereupon  had,  as  well  in  opposi- 
tion to,  as  in  support  of  the  motion :  it  is  now  here  ordered  and 
adjudged,  by  this  Court,  that  the  mandamus  prayed  for  be,  and  the 
same  is  hereby,  refused,  and  that  the  said  motion  be,  and- the  same 
is  hereby,  overruled. 
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•Charlotte  Dye  Owings,  and  Frances  T.  D.  Owings,  Plaiw- 

TIFFS   IN  ERROR,  V.  J  AMES  F.  HtJLL. 

Mrs.  Van  Pradelles,  being  in  New  Orleans  and  about  to  sail  for  Baltimore,  made  her  bat 
will  and  testament,  and  appointed  her  sisters,  rending  in  Baltimore,  executrixes  of  her 
will.  At  the  time  of  her  decease,  she  had  real  and  personal  estate,  including  some 
slaves,  in  New  Orleans,  and  she  left  a  number  of  children.  She  sailed  from  New  Or- 
leans, and  was  never  heard  of  after  she  left  that  place.  The  executrixes,  after  some 
time,  supposing  her  dead,  proved  the  will  in  Baltimore;  and  in  1816,  gave  a  power  of 
attorney  to  John  K.  West,  of  New  Orleans,  to  receive  all  the  moneys  due  the  estate  of 
their  testatrix,  and  particularly  to  cause  such  proceedings  to  be  instituted  as  might  be 
necessary  to  effect  a  sale  of  the  estate,  and  to  give  a  deed  for  the  same,  and  generally  to 
perform  all  acts  in  the  premises,  judicially  and  extrajudicially,  for  the  effectual  settle- 
ment of  the  estate,  dbc.  West  obtained  letters  testamentary  from  the  Court  of  Probate, 
in  New  Orleans,  authorizing  him  to  collect  the  estate,  and  to  do  all  lawful  acts  as  at- 
torney in  fact  of  the  executrixes.  He  sold  the  slaves  belonging  to  the  estate,  to  Mr. 
Hull,  in  February,  1817,  for  eighteen  hundred  dollars,  by  a  bill  of  sale  executed  before 
a  notary ;  and  all  the  purchase-money,  except  four  hundred  and  fifty  dollars  paid  to  one 
of  the  children  of  the  testatrix,  was  paid  to  him ;  and  he,  soon  after,  failed,  without 
having  paid  over  any  part  of  the  proceeds  of  the  sale  to  the  executrixes.  This  sale  was 
communicated  to  Mr.  Winchester,  the  attorney  of  the  executrixes,  and  by  him  to  them. 
In  1826,  a  suit  was  brought  in  the  Parish  Court  of  New  Orleans,  by  the  children  and 
heirs  of  Mrs.  Van  Pradelles  against  Hull,  according  to  the  laws  of  Louisiana,  for  the 
delivery  and  possession  of  the  slaves  so  sold ;  in  which  suit,  carried  afterwards  to  the 
Supreme  Court  of  the  state,  the  slaves  were  decreed  to  the  plaintiffs,  upon  the  ground 
that  the  sale  was  absolutely  void  under  the  laws  of  Louisiana ;  as  executrixes  can  only 
sell  after  an  order  of  Court,  and  by  auction ;  and  in  this  case  the  requisites  of  the  law 
were  not  complied  with.  Hull  brought  this  suit  in  the  Circuit  Court  against  the  execu- 
trixes, to  recover  from  them  the  purchase-money  paid  for  the  slaves,  and  his  expenses 
attending  the  same.  The  whole  proceedings  in  the  Louisiana  suit,  and  the  evidence  in 
the  same,  were  read  to  the  jury  by  agreement,  subject  to  all  legal  exceptions. 

The  defendants  excepted  to  the  reading  in  evidence  of  the  record  in  the  case  of  the  Heirs 
of  the  testatrix  v.  Hull,  as  not  evidence  in.  the  present  suit,  except  as  to  the  judgment; 
that  is,  the  pleadings  and  proceedings  on  which  the  judgment  was  founded,  and  to  which 
as  matter  of  record  it  necessarily  refers.  By  the  Court :  This  objection  was  well  f 
The  suit  was  res  inter  altos  acta;  and  the  proceedings  and  judgment  thereon,  i 
further  evidence,  than  to  show  a  recovery  against  Hull  by  a  paramount  title. 

A  copy  of  the  bill  of  sale  of  the  slaves  from  West  to  Hull,  on  record  in  the  notary's  office 
in  New  Orleans,  was  offered  in  evidence.    No  evidence  to  account  for  the  non-produc- 
tion of  the  original,  was  offered  by  the  plaintiff;  but,  by  the  laws  of  Louisiana, 
*r>08]      copies  of  such  notarial  acts  are  evidence,  the  'original  always  remaining',  by 
the  law  of  Louisiana,  in  the  office  of  the  notary.  \  Held,  that  the  Circuit  Court 
was  bound  to  take  judicial  notice  of  the  laws  of  Louisiana ;  and  that  the  copy  being 
evidence  by  those  laws,  was  evidence  in  this  case. 

The  Circuit  Courts  of  the  United  States  are  created  by  Congress,  not  for  the  purpose  of 
administering  the  local  law  of  a  single  state  alone,  but  to  administer  the  laws  of  all-  the 
states  in  the  Union,  in  cases  to  which  they  respectively  apply.  The  judicial  power  con- 
ferred on  the  general  government  by  the  Constitution,  extends  to  many  cases  arising 
under  the  laws  of  the  different  states ;  and  this  Court  is  called  upon,  in  the  exercise  of 
its  appellate  jurisdiction,  constantly  to  take  notice  of,  and  administer  the  jurisprudence 
of  all  the  states.  That  jurisprudence  is  then  in  no  just  sense  a  foreign  jurisprudence,  to 
be  proved  in  the  Courts  of  the  United  States,  by  the  ordinary  modes  of  proof  by  which 
the  laws  of  a  foreign  country  are  to  be  established ;  but  it  is  to  be  judicially  taken  notice 
of  in  the  same,  as  the  laws  of  the  United  8tates  are  taken  notice  of  in  those  Courts. 

A  copy  of  the  letters  testamentary  granted  by  the  parish  Court  of  New  Orleans,  was  proved 
by  the  oath  of  the  clerk  and  register  of  the  Court  of  Probates  to  be  a  true  copy  of  the 
original,  and  that  he  could  not  send  the  original,  which  is  on  file  in  the  Court  of  Pro- 
By  the  Court:  This  is  the  best  evidence  which  the  nature  of  the  case  admits  at 
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The  letten  and  account*  of  J.  K.  West,  the  attorney  in  fact  of  the  executrixes,  transmitted 
by  him  to  Mr.  Winchester,  their  attorney  in  met,  were  legal  eyidence  in  the  Circuit 
Court. 

In  order  to  recover  against  the  executrixes  on  this  point,  the  plaintiff  should  have  proved 
that  the  sale  of  the  slaves  made  to  him  by  West,  was  in  conformity  with  the  laws  of  the 
state  of  Louisiana,  and,  subsequent  to  such  a  sale,  a  recovery  of  the  slaves  from  him. 
Every  authority  given  to  an  agent  or  attorney  to  transact  business  for  his  principal,  must, 
in  the  absence  of  any  counter-proof,  be  construed  to  be  to  transact  it  according  to  the 
laws  of  the  place  where  it  is  to  be  done.  A  sale  of  slaves  authorized  to  be  made  in 
Louisiana  by  an  executrix,  must  be  presumed  to  be  intended  to  be  done  in  the  manner 
required  by  the  laws  of  that  state  to  give  it  validity ;  and  the  purchaser,  equally  with 
the  seller,  is  bound  under  these  circumstances  to  know  what  the  laws  are,  and  to  be 
governed  thereby.  The  law  will  never  presume  that  parties  intend  to  violate  its  precepts. 

This  is  not  the  case  of  a  general  agency  created  by  persons  acting  in  autre  droit.  The 
purchaser  was,  therefore,  bound  to  see  whether  the  agent  acted  within  the  scope  of  his 
powers ;  and  at  all  events  he  was  bound  to  know  that  the  agent  could  not,  in  virtue  of 
any  general  power,  do  any  act  which  was  not  in  conformity  with  the  laws  of  Louisiana. 
The  principals  could  never  be  presumed  to  authorize  him  to  violate  those  laws,  and  the 
purchaser,  purchasing  a  title  invalid  by  those  laws,  must  have  purchased  it  with  full 
knowledge. 

A  ratification  of  the  unauthorized  acts  of  an  attorney  in  fact,  without  a  full  knowledge  of 
all  the  facts  connected  with  those  acts,  is  not  binding  on  the  principals.  No  doctrine 
is  better  settled  on  principle  and  authority,  than  this,  mat  the  ratification  of  the  act  of  an 
agent  previously  unauthorized,  must,  in  order  to  bind  the  principal,  be  with  a  full  know- 
ledge of  all  the  material  facts.  If  the  material  facts  be  either  suppressed  or  unknown, 
the  ratification  is  invalid,  because  founded  on  mistake  or  fraud. 

♦IN  error  to  the  Circuit  Court  of  the  United  States  for  the  r*RnQ 
District  of  Maryland.  L  ooy 

The  facts  of  the  case,  as  stated  in  the  opinion  of  the  Court,  were : 

"  The  original  suit  is  an  action  of  assumpsit  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in  error,  (the  original  defend- 
ants ;)  the  declaration  containing  the  money  counts,  an  insimul  com- 
putassent,  and  a  special  count,  as  for.a  deceit  in  the  title  upon  a  sale 
of  certain  slaves. 

"  Upon  the  trial  under  the  general  issue,  the  facts  appeared  as  fol- 
lows :  Mrs.  Van  Pradelles,  a  sister  of  the  plaintiffs  in  error,  being  at 
New  Orleans,  in  July,  1813,  made  her  will,  describing  herself  to  be 
of  Baltimore  county,  in  the  state  of  Maryland,  and  thereby  be- 
queathed all  her  estate,  equally,  among  her  children  named  in  the 
will,  ajid  appointed  the  plaintiffs  in  error,  executrixes  of  her  will. 
She  immediately  after  sailed  from  New  Orleans,  bound,  as  is  sup- 
posed, for  Baltimore ;  and  has  never  since  been  heard  of.  In  May, 
J  81 5,  the  plaintiffs  proved  the  will  in  the  Orphan's  Court  of  Balti- 
more county,  and  took  administration  of  the.  estate.  The  property 
of  Mrs.  Van  Pradelles,  at  New  Orleans,  consisted  of  real  and  per- 
sonal estate,  and,  among  other  things,  of  some  slaves ;  and  in  Janu- 
ary, 1816,  the  executrixes  gave  a  power  of  attorney  to  John  E.  West,' 
of  New  Orleans,  to  receive  and  give  receipts,  &c,  for  all  the  goods, 
&c,  belonging  to  the  estate,  to  receive  all  sums  of  money,  &c.,  and 
particularly  '  to  cause  such  proceedings  to  be  instituted  as  may  be 
necessary  to  effect  a  sale  of  the  whole  real  and  personal  estate  of 
which  C.  D.  Van  Pradelles,  the  testatrix,  was  seised  or  possessed  at 
the  time  of  her  death,  and  to  execute,  &c.,  a  good  and  sufficient  deed, 
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&c,  in  the  name  of  the  executrixes,  for  the  purpose  of  transferring 
all  the  right  and  title  of  the  heirs  of  the  testatrix  therein  or  thereto, 
to  the  purchaser  of  said  estate ;  and  generally  to  do,  negotiate,  and 
perform  all  other  acts,  matters,  and  things  in  the  premises,  that  cir- 
cumstances may  require,  as  well  judicially,  as  extrajudicially,  for 
the  effectual  settlement  of  the  estate,  &c.'  West,  in  January,  1817, 
obtained  from  the  Court  of  Probates  of  the  parish  of  New  Orleans, 
letters  testamentary,  authorizing  him  to  collect  the  goods  and  effects 
of  the  testatrix,  and  to  make  a  just  inventory  thereof,  and  to  do  all 
*6inl  ot^er  lawful  acts  as  attorney  in  fact  of  *the  executrixes.     In 

■*  February,  1817,  West  sold  the  slaves  in  question,  belonging 
to  the  estate,  to  Hull,  the  defendant  in  error,  for  eighteen  hundred 
dollars,  by  a  bill  of  sale  duly  executed  before  a  notary  in  New  Or- 
leans :  thirteen  hundred  and  fifty  dollars,  part  of  the  consideration- 
money,  was  duly  paid  to  West,  who  afterwards  failed,  in  1819;  but 
it  did  not  appear  in  the  evidence  that  any  part  of  the  money  had 
ever  come  to  the  hands  of  the  executrixes :  four  hundred  and  fifty 
dollars  were,  after  the  failure  of  West,  received  by  Mrs.  Donald- 
,  son,  one  of  the  children  and  devisees  of  Mrs.  Van  Pradelles.  The 
sale  was  communicated  to  Mr.  Winchester,  the  attorney  of  the  exe- 
cutrixes, and  by  him  to  the  latter ;  and  the  correspondence  between 
Winchester  and  West  was  stated  in  the  record.  In  1826,  a  suit  was 
brought  in  the  Parish  Court  of  New  Orleans,  by  the  heirs  of  the  tes- 
tatrix, against  Hull,  according  to  the  laws  of  Louisiana,  for  the  deli- 
very and  possession  of  the  slaves  so  sold,  and  their  offspring ;  upon 
which  such  proceedings  were  had,  that  a  recovery  was  decreed  to 
the  plaintiffs  in  that  suit,  by  the  Supreme  Court  of  the  state,  upon 
the  ground,  that  the  sale  of  the  slaves  was  absolutely  void,  because, 
by  the  laws  of  Louisiana,  executrixes  can  only  sell  after  an  order 
of  Court,  and  by  public  auction,  and  not  by  private  sale ;  and  that 
here  there  was  no  order  of  Court,  no  sale  at  auction,  but  a  sale  by 
private  contract" 

The  plaintiff,  to  sQpport  the  issue  on  his  part,  offered  in  evidence 
the  record  of  the  proceedings  in  the  Parish  Court  of  the  city  of  New 
Orleans,  in  the  case  in  which  the  children  and  heirs  of  Mrs.  Van 
Pradelles  were  petitioners,  against  James  F.  Hull,  for  the  recovery 
of  the  slaves  sold  to  him  by  John  EL  West,  which  proceedings  were 
certified  according  to  the  provisions  of  the  act  of  Congress.  This 
record  contained  a  duly  certified  notarial  copy  of  the  act  of  sale  of 
the  slaves,  dated  27th  of  August,  1817,  by  John  K.  West,  attorney 
in  fact  of  the  executrixes  of  Mrs,  Van  Pradelles,  to  James  F.  Hull 
The  original,  of  which  this  was  a  copy,  was  the  notarial  register  of 
the  sale  recorded  by  the  notary,  and  in  his  possession  according  to 
the  laws  of  Louisiana. 

The  record  also  contained  certain  depositions,  taken  and  used  as 
evidence  in  the  cause :  and  documentary  proof,  such  as  the  letters 
of  J.  K.  West,  to  J.  F.  Hull ;  J.  F.  Hull,  to  J.  K.  West ;  letters  from 
*6111   ***  Winchester,  the  counsel  of  the  ^executrixes  of  Mrs.  Van 

J  Pradelles,  and  afterwards  their  attorney  in  fact,  to  J.  K.  West, 
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on  the  subject  of  the  estate  of  the  testatrix ;  powers  of  attorney  from 
the  executrixes  to  J.  K.  West,  and  Mr.  Winchester;  a  copy  of  the 
petition  of  J.  K.  West,  to  the  Court  of  Probates  of  New  Orleans,  for 
letters  of  executorship,  and  the  order  of  the  Court  thereon,  and  the 
letters  testamentary  granted  on  the  said  petition ;  the  accounts  of  J. 
K.  West,  with  the  executrixes ;  the  correspondence  of  Mr.  Winches- 
ter with  Morgan,  Dorsey,  and  Company  on  the  affairs  of  West  after 
his  failure ;  and  the  proceedings  of  the  Supreme  Court  of  Louisiana, 
on  the  appeal  of  J.  F.  Hull  from  the  Parish  Court. 

The  plaintiff  in  the  Circuit  Court  also  gave  in  evidence,  a  com- 
mission issued  to  New  Orleans  and  executed  there,  containing  the 
examination  of  Martin  Blache,  register  of  wills  in  and  for  the  parish 
of  New  Orleans,  and  ex  officio  clerk  of  the  Court  of  Probates ;  with 
a  copy  of  the  original  power  of  attorney  to  John  K.  West  from  the 
executrixes, deposited  in  the  Court  of  Probates;  under  which  power 
of  attorney,  John  K.  West  had  acted  in  the  premises.  The  defend- 
ants objected  to  their  admissibility,  and  presented  the  following 
objections,  which  were  overruled  by  the  Court. 

1.  That  the  record  in  the  case  of  Donaldson  v.  Hull,  in  the  Parish 
Court  of  New  Orleans,  is  not  evidence  in  this  cause  against  the 
defendants,  except  as  to  the  judgment  of  the  Court  in  Louisiana. 

2.  The  copy  of  the  original  bill  of  sale,  on  record  in  the  notary's 
office,  is  not  evidence,  unless  the  plaintiff  accounts  for  the  non-pro- 
duction of  the  original. 

3.  That  to  make  the  act  of  sale  evidence,  it  must  appear,  by  the 
laws  of  Louisiana,  properly  and  legally  proven,  that  the  original  act 
of  sale,  of  which  it  purports  to  be  a  copy,  is  in  the  custody  of  a  pub- 
lic depository,  and  cannot  be  adduced  in  evidence. 

4.  The  depositions  and  documentary  proof  contained  in  the  record, 
in  the  cause  of  Donaldson  v.  Hull,  are  not  evidence  against  the 
defendants  in  this  cause. 

5.  That  the  papers  referred  to  in  the  testimony  of  Martin  Blache, 
purporting  to  be  letters  testamentary  granted  by  the  Court  of  Pro- 
bates to  John  K.  West,  are  not  legal  evidence  in  this  case  against 
the  defendants. 

*6.  The  evidence  of  Mr.  Winchester,  with  regard  to  the  r»6i2 
letters,  and  the  account  of  Mr.  West,  transmitted  by  him,  are  *- 
not  admissible  in  evidence. 

And  the  defendants,  by  their  counsel,  offered  the  following  prayers : 

1.  The  defendants,  by  their  counsel,  prayed  the  Court  to  direct 
the  jury  that  there  is  no  evidence  in  the  cause  to  show  that  John  K. 
West  had  any  authority  from  the  defendants  in  this  cause  to  effect 
a  sale  of  any  property  belonging  to  the  estate  of  their  testatrix  in 
Louisiana,  except  in  conformity  with  the  laws  of  said  state ;  and 
that  unless  the  plaintiff  shows  a  sale  to  the  plaintiff  Hull,  by  West, 
in  conformity  with  those  laws,  and  a  subsequent  recovery  from  Hull, 
he  is  not  entitled  to  recover. 

2.  The  defendants,  by  their  counsel,  prayed  the  Court  to  direct 
the  jury,  that  unless  they  believe  that  John  E.  West  strictly  com 
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plied  with  the  special  instructions  given  him  by  the  defendants  in 
the  power  of  attorney  of  January  30th,  1816,  and  caused  such  legal 
proceedings  to  be  instituted  as  were  necessary  to  effect  a  sale  of  the 
personal  estate  of  which  their  testatrix  died  possessed  in  Louisiana, 
and,  under  such  legal  proceedings,  made  sale  of  certain  slaves,  being 
part  of  the  said  personal  estate,  to  J.  F.  Hull,  the  plaintiff  in  this 
cause,  and  the  said  slaves  were  subsequently  recovered  from  the 
said  Hull,  that  the  plaintiff  is  not  entitled  to  recover. 

Thereupon,  the  plaintiff's  counsel,  on  their  part,  contended  and 
insisted  that  the  commission  and  the  return  first  herein  referred  to 
are  legal  and  competent  evidence  to  prove  a  recovery  of  the  slaves 
from  the  plaintiff,  by  due  course  of  law,  for  a  defect  of  title  in  the 
defendants,  and  John  E.  West,  their  agent  and  attorney,  and  of  the 
plaintiff,  who  claimed  under  the  said  defendants  and  their  said  agent 
as  aforesaid. 

Apd  also  moved  the  following  prayers  to  the  Court : 

1.  The  acts  of  John  E.  West,  relative  to  the  sale  of  certain  slaves 
to  the  plaintiff  in  this  case,  in  Louisiana,  which  were  made  known 
to  the  defendants,  and  were  assented  to,  and  acquiesced  in  by  them, 
are  binding  upon  the  defendants,  as  West's  principals,  whether  those 
acts  did  or  did  not  conform  to  a  letter  of  attorney  previously  given 
by  the  defendants  to  West. 

2.  The  accounts  furnished  by  John  E.  West  to  the  defendants, 
*6131   *an(*  reta*nec'  by  them,  and  no  item  objected  to  therein,  ex- 

J  cept  the  charge  of  five  per  cent,  commissions,  are  proper  and 
legal  evidence  of  the  nature  and  particulars  of  the  transactions  be- 
tween West  and  the  defendants,  so  far  as  these  transactions  are 
therein  detailed,  except  as  to  the  charge  for  commissions. 

3.  The  letters  of  George  Winchester,  written  by  the  direction  and 
with  the  approbation  of  the  defendants,  to  West,  and  to  Morgan, 
Dorsey,  and  Company,  and  by  them  respectively  received,  and  the 
instructions  given  to  Winchester  by  the  defendants,  and  by  him  com- 
municated to  West,  are  proper  and  legal  evidence  in  this  case. 

And  thereupon  the  Circuit-Court  gave  the  following  opinion : 

"  The  action  in  this  case  was  brought  to  recover  a  sum  of  money, 
paid  by  the  plaintiff,  for  certain  slaves  purchased  by  him  of  John  E. 
West,  attorney  of  the  defendants,  as  executors  of  Mrs.  Van  Pradel- 
les,  a  sister.  This  sale  was  declared  void  by  the  Supreme  Court 
of  the  state  of  Louisiana,  where  the  sale  was  made,  for  reasons 
stated  in  the  opinion  of  the  Court ;  that  the  sale  was  made  without 
an  order  of  Court,  and  was  not  made  at  public  auction. 

"  The  counsel  for  the  defendants  contend  that,  as  the  sale  was  not 
made  according  to  the  laws  of  Louisiana,  and  was  adjudged  to  be 
void  by  the  Court  of  that  state,  the  proceedings  of  the  attorney  were 
void  for  that  reason ;  and  that  West,  being  a  special  agent,  did  not 
pursue  the  instructions  of  his  constituents,  but  acted  contrary  to 
them. 

"  The  counsel  for  the  plaintiff  insists,  that  the  instructions  of  the 
defendants  to  their  attorney  were  pursued ;  and  that,  whether  they 
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were  special  or  general,  they  were  ratified  by  the  defendants,  and 
therefore  binding  on  them ;  and  that  the  plaintiff  in  this  suit  is  enti- 
tled to  recover  the  money  paid  by  him  for  the  slaves  thus  sold. 

"  Whether  an  agent  has  a  general,  or  only  a  special  authority,  is 
properly  matter  of  evidence  for  the  consideration  of  a  jury.  If  an 
agent  exceeds  his  authority,  or  if  he  acts  without  authority,  if  the 
employer  subsequently  acquiesces  in,  or  approves  his  conduct,  he  is 
bound  by  it ;  and  a  small  matter  will  be  evidence  of  such  assent. 
And  if,  with  a  knowledge  of  all  the  circumstances,  an  employer 
adopts  the  acts  of  his  agent,  *for  a  moment,  he  is  bound  by  r*614 
them.  But  the  great  principle  in  this  cause,  is  this :  that  *- 
where  one  of  two  innocent  persons  must  suffer  by  the  fraud  or  act 
of  a  third,  he  who  enabled  that  person,  by  giving  him  credit,  to  com- 
mit the  fraud,  or  to  do  the  act,  ought  to  be  the  sufferer.  In  this  case, 
it  does  not  appear  by  the  evidence  given,  that  West,  the  attorney, 
had  or  had  not  taken  letters  of  administration  on  the  estate  of  Mrs. 
Van  Pradelles.  The  fact  is  not  noticed  in  the  opinion  of  the  Court. 
The  Court  of  Louisiana  declare  the  sale  void,  because  made  without 
an  order  of  the  Court,  and  not  at  public  auction.  We  know  that,  in 
Maryland,  after  letters  are  granted,  the  executor,  .or  administrator, 
in  many  cases,  cannot  sell  slaves  without  an  order  of  Court.  This 
Court  will  not  presume  that  letters  of  administration  were  granted 
to  the  attorney ;  much  less  will  they  presume  that  they  were  not 
granted.  The  course  of  proceeding  in  the  Courts  of  Louisiana,  is 
according  to  the  principles  of  the  civil  law.  In  our  state,  it  is  dif- 
ferent. With  these  indications  of  the  opinion  of  the  Court,  the  jury 
are  instructed,  that  if  they  believe,  from  the  evidence,  that  the  acts 
of  John  K.  West,  the  attorney  of  the  defendants,  were  made  known 
to  them,  and  were  assented  to  and  acquiesced  in,  they  are  binding 
upon  them,  whether  the  acts  did  or  did  not  conform  strictly 4o  the 
letter  of  attorney  previously  given  by  them  to  West.  Thff  opi- 
nion of  the  Court  is  deemed  a  sufficient  answer  to  all  the  prayers 
made  by  counsel  for  plaintiff  and  defendants."  v 

To  this  opinion  of  the  Court  on  the  said  prayers,  and  the  refuel 
of  the  Court  to  sustain  the  objections  so  made  by  the  defendants' 
counsel,  exceptions  were  taken. 

The  defendants,  by  their  counsel,  objected  to  the  admissibility  in 
evidence  of  the  record  from  the  Parish  Court,  in  and  for  the  parish 
and  city  of  New  Orleans,  in  the  state  of  Louisiana,  annexed  to  the 
commission,  for  any  purpose,  on  the  ground  of  its  not  being  authen- 
ticated according  to  law;  but  the  Court  overruled  this  objection. 
The  defendants9  counsel  excepted. 

And  the  defendants  further  prayed  the  direction  of  the  Court  to 
the  jury,  that  if  they  should  be  of  opinion,  from  the  evidence,  that 
the  defendants  did  ratify  the  said  sale  of  said  *negroes,  yet  if  r»615 
they  should  be  of  opinion  that  West  did  not,  before  such  rati-  L 
fication,  apprize  the  defendants  of  the  fact  that  letters  of  administra- 
tion were  never  taken  out  by  him  in  Louisiana,  upon  the  estate  of 
Mrs.  Van  Pradelles;  and  of  the  fact  that,  by  the  laws  of  Louisiana, 
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the  executrixes,  the  defendants,  never  could  have  claimed  any  pro 
perty  in  the  said  negroes  so  sold ;  and  that  the  defendants,  in  igno- 
rance of  the  existence  of  these  facts,  did  ratify  said  sale :  then,  such 
ratification  being  made  without  a  full  knowledge  of  all  circumstances 
material  for  them  to  know  before  they  made  such  ratification,  is  not 
binding  upon  them.    The  Court  said : 

"  This  prayer  not  arising  from  the  facts  of  the  case,  the  Court  re- 
fuse to  grant  it.  But  the  Court  are  of  opinion,  that  if  the  jury 
should  believe  from  the  evidence,  that  the  proceedings  of  their  attor- 
ney were  ratified  by  them,  it  is  not  material  whether  they  knew  or 
did  not  know  that  West  had  not  taken  out  letters  of  administration 
on  the  estate  of  the  testatrix." 

To  which  opinion,  and  to  the  refusal  of  the  Court  to  grant  said 
prayer,  the  defendants,  by  their  counsel,  excepted. 

The  defendants  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Johnson,  for  the  plaintiffs  in  error; 
and  by  Mr.  Williams,  for  the  defendant. 

Mr.  Johnson  contended,  that  the  Circuit  Court  erred : 

1.  In  overruling  the  objections  made  by  the  defendants  below  to 
the  written  evidence  offered  by  the  plaintiff. 

2.  In  refusing  the  instructions  asked  by  the  defendants'  counsel 

3.  In  giving  the  instructions  which  were  given  to  the  jury. 
After  a  particular  reference  to  the  matters  contained  in  the  record 

of  the  proceedings  of  the  Court  of  Louisiana,  Mr.  Johnson  insisted, 
that  the  contents  thereof  could  not  be  evidence  in  this  case.  The 
defendants  below  were  not  parties  to  it;  they  had  no  notice  from 
the  plaintiff  that  the  proceeding  was  instituted,  and  that  they  would 
be  ayffected  by  the  result.  If  they  knew  of  the  suit,  it  was  not  by 
such  a  knowledge  of  it  that  they  became  parties  to  it,  or  could  be 
bound  by  it..  Nor  does  it  appear  that  a  notice  of  the  suit,  and  of 
jA.  g,  claims  upon  the  attorney  of  the  defendant  in  the  suit  *by  Mr. 
▼  J  Hull,  was  given  to  him,  with  a  view  to  the  ultimate  respon- 
sibility of  his  constituents.  Although  such  a  notice  would  not  have 
had  any  legal  effect,  yet  its  absence  makes  the  claim  to  introduce  the 
record  in  the  Circuit  Court  still  less  entitled  to  consideration,  and  en- 
tirely denuded.  West  was  the  special  agent  of  the  plaintiffs  in  error ; 
his  powers  were  created,  and  their  purposes  declared  in  the  letter  of 
attorney  which  was  sent  to  him.  That  power  was  filed  in  the  office 
of  the  clerk  of  the  Probate  Court  of  New  Orleans,  and  could  and 
ought  to  have  been  seen  by  Mr.  Hull.  As  it  gave  no  authority  from 
the  executrixes  to  proceed,  but  under  and  in  conformity  with  the 
iaws  of  Louisiana  in  reference  to  the  estate  of  the  testatrix ;  so  it 
gave  no  power  to  him  to  appear  for  them  in  actions  for  a  neglect  or 
breach  of  those  laws  by  \iim,  or  to  bind  them  by  a  misexecution  of 
the  power,  or  to  answer  the  consequences  of  such  abuse  of  it 

The  acts  of  West  were,  then,  so  far  as  they  could  affect  the  plain- 
tiffs,  as  those  of  an  entire  stranger  to  them ;  and  the  record  of  the 
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proceedings  which  was  admitted  in  the  Circuit  Court,  had  no  other 
principle  of  law  to  sustain  its  admission,  than  would  support  a  claim 
to  the  introduction,  as  evidence,  of  the  record  of  the  proceedings  in 
a  suit  between  any  other  parties,  and  in  any  other  Court  or  country. 

As  a  judgment  of  the  Parish  Court,  and  of  the  Supreme  Court,  by 
which  Mr.  Hull  was  deprived  of  the  slaves  he  obtained  from  West, 
the  record  might  have  been  admitted  in  evidence,  but  nothing  more. 
Not  a  portion  of  the  other  parts  of  it  were  legally  in  the  case.  The 
testimony  taken  in  one  trial  between  parties,  is  not  evidence  in  a 
succeeding  trial  between  the  same  parties,  much  less  is  it  evidence 
between  other  parties.     It  is  res  inter  alios  acta. 

The  authentication^  the  act  of  sale,  accompanied  with  the  testi- 
mony of  the  clerk  of  the  Court  of  Probates,  was  not  sufficient.  The 
original  should  have  been  produced ;  or  it  should  have  been  proved 
that  it  could  not  be  produced,  and  must  remain  with  the  notary, 
upon  some  rule  or  principle  proved  to  the  Court.  Nor  could  it  be 
evidence  if  the  original  had  been  offered.  It  was  an  act  done  by 
West,  out  of,  and  unauthorized  by  the  power  of  attorney  which  he 
held.  It  was  not  an  act  within  the  scope  of  his  authority,  but  was 
a  plain  violation  of  it. 

*"Nor  can  the  introduction  of  this  evidence  be  sustained  r*617. 
on  the  ground,  that  the  acts  of  West  were  adopted  by  the  ■■ 
plaintiffs  in  error.  Before  this  could  be,  it  should  have  been  shown, 
and  it  was  not  shown,  that  they  had  full  knowledge  of  all  those 
acts,  and  of  every  circumstance  connected  with  them.  If  it  had 
been  proved  that  the  plaintiff  in  error  knew  that  in  the  execution 
of  the  power  under  which  West  acted,  he  had  violated  instead  of 
conforming  to  the  laws  of  Louisiana ;  that  the  act  of  sale  was  not 
such  as. was  permitted  by  those  laws,  and  that  in  reference  to  slaves 
so  situated,  a  sale  could  only  be  made  by  auction ;  and  with  this, 
and  a  full  knowledge  of  every  other  fact,  they  had  ratified  and 
adopted  all  that  had  been  done:  the  case  might  have  stood 
differently. 

The  ruling  of  the  Court  that  the  defendants  in  the  Circuit  Court 
were  bound  by  the  acts  of  West,  was  contrary  to  the  established 
principles  of  law.  They  did  not  know  them ;  they  received  no 
part  of  the  money  produced  by  them;  they  were  done  without 
authority.  Cited,  5  Johns.  58,  59;  Cro.  J.  468;  1  Peters,  246 
3  Peters,  69.  81;  7  Wheat.  290;  Paley  on  Agency,  164.  169; 
2  Kent's  Commentaries,  278. 
i 

Mr.  Williams,  for  the  defendant 

Had  West  authority  to  sell  the  slaves,  part  of  the  estate  of  Mrs 
Van  Pradelles  ?  This  authority  is  shown  by  the  letter  of  attorney 
— by  the  correspondence  of  Mr.  Winchester — by  his  accounts  fur- 
nished to  the  executrixes,  his  constituents :  all  of  which  testimony 
is  independent  of  the  record  of  the  proceeding  in  the  Courts  in 
New  Orleans.  That  he  sold  tha  slaves  is  also  proved  by  evidence 
out  of  that  record ;  by  his  correspondence ;  by  the  act  before  the 
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notary ;  by  his  accounts ;  and  by  the  correspondence  of  Mr.  Win- 
chester with  Morgan,  Dorsey,  and  Company. 

Has  there  been  a  recovery  of  the  slaves  from  Mr.  Hull  by  parties 
having  a  title  superior  to  the  vendors  ?  This  is  established  by  the 
record  from  New  Orleans. 

The  Parish  Court  appears  to  put  the  right  of  recovery  upon  the 
ground  that,  as  Mrs.  Van  Pradelies  was  presumed  to  be  alive,  and 
her  children  were  entitled  to  be  in  provisional  possession  of  her 
property,  the  slaves  could  not  be  rightfully  sold. 
*fi  81  f"*'ie  Supreme  Court,  while  they  seem  to  imply  that  no  valid 
J  *sale  could  be  made  of  the  property,  appear  to  place  the 
right  to  recover  it  on  the  ground,  "  that  the  sale  was  made  without 
an  order  of  Court,  and  not  by  public  auction." 

This,  however,  is  manifest,  that  neither  the  defendants,  nor  their 
agent,  did  convey  a  valid  title  to  the  property  to  Mr.  Hull ;  either, 
because  a  good  one  could  not  be  made  by  them :  or,  because  the 
agent  did  not  accompany  his  sale  with  the  proper  formalities.  So 
that  the  vendors,  or  their  agent,  have  received  the  vendee's  money 
without  a  valuable  consideration  in  exchange. 

A  vendor  is  always  held,  in  sales  of  personal  property,  impliedly 
to  warrant  the  title.  2  Kent's  Comm.  478,  and  the  authorities  there 
cited;  Flotte  v.  Aubert,  2  Orleans  T.  Rep.  329;  2  Bl.  Com.  451; 
3  lb.  166.  Here  the  act  of  sale  before  the  notary  public  contains 
an  express  warranty  of  title. 

To  the  objections  urged  by  the  defendants  to  the  evidence  offered 
by  the  plaintiff,  it  is  answered — 

1.  The  record  from  New  Orleans  is  only  relied  on  to  establish  a 
recovery  of  the  slaves  from  the  vendee,  for  defect  of  title  in  him, 
and  consequently  in  those  from  whom  he  purchased.  2.  The 
original  act  of  sale  is  shown  to  be  a  part  of  the  records  of  a  public 
officer — a  sworn  copy  is,  therefore,  the  best  evidence  which  can  be 
afforded  or  required.  7  Peters,  85.  3.  This  Court  will  take  notice, 
officially,  that  notaries  public  in  Louisiana,  not  a  foreign  country, 
are  public  officers,  without  further  evidence.  2  Wash.  C.  C.  Rep. 
449.  4.  The  depositions  and  documentary  proofs  included  in  the 
record, are  not  insisted  on  as  evidence  for  the  plaintiff;  nor  are  they 
requisite  for  him  in  order  to  maintain  this  action.  5.  The  letters 
testamentary,  or  authority  granted  to  West,  are  proved  by  Blache's 
testimony.  This  proof,  however,  is  not  essential  for  the  plaintiff's 
case ;  as  his  authority  is  otherwise  sufficiently  established.  6.  Mr. 
Winchester's  letters  are  most  clearly  competent  and  legal  evidence. 
He  proves  his  appointment  as  agent  and  attorney  of  the  defendants, 
and  his  authority  to  write  the  letters  referred  to.  Of  course  his 
acknowledgment  of  the  receipt  of  West's  accounts  affects  them  with 
his  knowledge  and  acts. 

As  to  the  first  exception  of  the  defendant  in  the  Circuit  Court 
*6191       1-  To  the  assumption  on  the  part  of  the  defendants,  that 
J  *there  is  no  evidence  to  show  that  West  had  any  authority  to 
make  sales  of  the  property  of  their  testatrix,  except  in  conformity 
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with  the  laws  of  Louisiana,  are  opposed  the  instructions  of  their 
counsel,  Mr.  Winchester,  in  his  letter  to  West  of  the  13th  of  Novem- 
ber, 1816,  wherein,  after  giving  specific  directions  to  sell  the  several 
descriptions  of  property,  and  especially  that  the  pegroes  were  to  be 
sold  on  a  credit  of  three  and  six  months,  he  adds :  "  but  it  is  the 
wish  of  the  Misses  Owings  that  you  should  consider  yonrself  at 
liberty  to  exercise  your  own  discretion  as  you  may  think  best,  under 
existing  circumstances;  and,  whenever  you  may  think  it -most  con- 
ducive to  the  interest  of  those  concerned,  to  deviate  from  the  above 
instructions."  is 

And  in  Mr.  Winchester's  letter  to  West  of  the  14th  of  July,  1817, 
wherein  he  acknowledges  the  receipt  of  the  copies  of  the  corres- 
spondence  between  West  and  Hull,  relative  to  the  sale  of  the  slaves 
in  question,  he  adds :  "  the  executrixes  are  satisfied  with'  all  you 
have  done  towards  a  settlement  of  the  estate ;  and  relying  confi- 
dently on  your  friendly  exertions  in  their  behalf,  have  only  to  add, 
generally,  that  whatever,  under  existing  circumstances,  may  seem 
best  in  your  judgment  to  be  done  with  the  estate,  either  resal  or  per- 
sonal, or  with  any  part  of  it,  they  will  approve  and  sanction."  In 
these  letters,  it  will  be  perceived,  there  is  no  reference  to  the  laws 
of  Louisiana,  as  furnishing  guides  to  regulate  the  sales  by  West. 

2.  It  is  manifest  by  the  act  of  sale,  that  West  supposed  himself  to. 
be  acting  within  the  terms  of,  and  according  to  his  instruction*,  as  con- 
tained in  the  letter  of  attorney  to  him  of  the  30th  of  January,  1816. 
And  it  is  no  fault  on  the  part  of  the  plaintiff,  if  West  did  mot  con- 
form himself  to  his  instructions.  He  was  the  agent  of  the  defend- 
ants, and  not  of  the  plaintiff.  But  whether  he  did,  or  did  not  so 
conform  himself,  in  the  sale  of  the  slaves ;  every  thing  which  he 
did  do  in  regard  to  that  sale,  was  known  and  acquiesced  in,  and 
ratified  by  the  defendants.  Such  knowledge  and  ratification  are 
proved  by  Mr.  Winchester's  letters  and  testimony. 

As  to  the  second  exception. 

Neither  in  the  Court  below,  nor  in  the  points  filed  by  the  plain- 
tiffs in  error,  is  the  defect  in  the  authentication  of  the  record  pointed 
out.  It  will  be  observed  that  it  does  not  purport  to  be  a  record  of 
the  Supreme  Court,  but  of  the  Parish  Court  *for  the  parish  r*620 
and  city  of  New  Orleans.  And  all  the  legal  formalities,  re-  *- 
quired  by  the  act  of  the  26th  of  May,  1790,  appear  to  be  complied 
with. 

Moreover,  the  transcript  of  the  record  offered  in  evidence  by  the 
plaintiff  is  a  part  of  the  testimony  taken  under  the  first  commission ; 
and  it  is  proved  by  the  witnesses,  examined  under  that  commission, 
to  be  a  true  copy  of  those  legal  proceedings.     2  Cranch,  238. 

The  third  exception  of  the  defendants  below. 

There  are  no  facts  in  the  case  whereon  to  found  this  exception. 

1.  It  would  seem  that  the  proper  authority  was  taken  out  by  West 
{o  enable  him  to  act  as  the  attorney  of  the  defendants.  2.  The  want 
of  title  in  the  defendants  in  the  property,  which  they  authorized 
and  directed  West  to  sell,  was  a  matter  of  law,  which  they  were 
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bound  to  know,  and  not  a  question  of  fact  3.  It  does  not  appear, 
from  the  evidence,  that  the  defendants  were  ignorant  of  any  circum- 
stances material  for  them  to  know,  in  this  transaction.  4.  If  the 
attorney  and  agent  of  the  defendants  had  been  guilty  of  any  fraud 
or  neglect  towards  them,  but  in  which  the  plaintiff  had  no  partici- 
pation, they  must  suffer  the  consequences,  and  not  an  innocent  third 
party.  5.  The  ignorance  of  a  vendor,  that  his  title  to  personal 
property  sold  by  him  is  defective — affords  no  defence  against  the 
vendee's  action  upon  an  implied,  or  upon  express  warranty  of  title. 
6.  The  consequences  are  the  same  to  a  vendee,  whether  the  vendor 
knew,  or  did  not  know  of  his  defect  of  title.  The  former  has 
parted  with  his  money  without  any  equivalent ;  and  the  vendor's 
ignorance  in  this  respect  cannot  entitle  him  to  retain  money  with- 
out consideration. 

On  the  points  submitted  by  the  plaintiffs  in  error,  Mr.  Williams 
argued : 

That  the  record  from  New  Orleans  was  legal  and  competent  evi- 
dence to  prove  the  recovery  of  the  slaves  by  a  paramount  title.  The 
record  is  relied  on  for  this  purpose  only;  and,  if  such  judicial 
recovery  is  not  the  only  legal  evidence  to  establish  such  a  feet,  it  is 
clearly  the  most  proper  and  conclusive  evidence. 

To  the  demand  for  a  restoration  of  the  slaves,  the  purchaser 
*6211  drives  the  party  claiming  to  a  suit,  and  the  defendants  have 
-1  *notice  of  its  pendency ;  their  agent  and  attorney  at  New 
Orleans  is  a  witness  in  the  cause ;  it  is  decided  against  the  purchaser ; 
he  prosecutes  an  appeal  to  the  Supreme  Court ;  and  the  restoration 
is  only  submitted  to  under  the  mandate  of  tribunals  whose  com- 
mands were  irresistible. 

Authorities  can  scarcely  be  required  to  justify  such  conduct,  and 
to  maintain  the  right  to  recover  under  such  circumstances. 

Cited,  Fenwick  v.  Forest,  5  Har.  and  J.  414, 415;  6  H.  and  J.  415, 
416 ;  Dimond  v.  Billingslea,  2  H.  and  G.  264 ;  Clark  v.  Carrington, 
7  Cranch,  308.  322 ;  1  J.  R.  517 ;  13  J.  R.  224. 

Notice  to  the  agent  is  notice  to  the  principal ;  2  Saund.  P.  and 
E.  736. 

On  the  prayers  of  the  plaintiff  below,  in  the  defendants'  first  ex- 
ception, it  was  contended : 

1.  The  acts  of  West,  known  and  assented  to  by  his  principals,  are 
binding  upon  them ;  whether  those  acts  did  or  did  not  conform  to 
the  previous  letter  of  attorney.  Cited,  1  Esp.  N.  P.  C.  112,  and 
authorities;  4  Esp.  N.  P.  C.  114;  1  Saund.  P.  and  E.  SSjJldmi*- 
sions;  2  Saund.  P.  and  E.  734.  736,  and  authorities ;  Paley's  Agen- 
cy, 143.  249.  162,  163;  Long  on  Sales,  224;  2  D.  and  E.  189,  n.;  4 
Bing.  722 ;  2  H.  61.  618 ;  Caines  v.  Bleecher,  12  J.  R.  300 ;  13  J.  R. 
367;  13  Petersd.  723,  724,  authorities,  744;  9  Cranch,  153.  159; 
Peters's  C.  C.  R.  64.  72. 

Liabilities  of  agents  to  principals  discharged  by  acquiescence  in 
their  acts.    1  J.  C.  110;  2  J.  C.  424 ;  1  Caines's  Rep.  526. 
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Principal  liable  for  the  misconduct  of  his  agent.  2  Li  v.  P.  and  A. 
207.  214.  226,  227;  13  Petersd.  724.  727,  728,  729. 

Master  liable  for  contracts  entered  into  by  the  agent,  although 
unauthorized  by  him,  if  the  consideration  comes  to  the  master's  use. 
2  Liv.  P.  and  A.  196,  197, 198;  Long  on  Sales,  221 ;  3  Esp.  N.  P. 
C.  214 ;  2  Kent's  Com.  631 ;  9  Barn,  and  Cres.  78. 

2.  The  accounts  furnished  by  West,  and  received  and  retained  by 
the  defendants,  and  not  objected  to,  are  evidence  against  them. 
Cited,  Freeland  v.  Heron,  7  Cranch,  147. 151;  1  Esp.  N.  P.  C.  376, 
and  note;  Peters's  C.  C.  R.  21,  22. 

3.  The  letters  of  Mr.  Winchester,  written  with  the  knowledge  and 
by  the  direction  of  the  defendants,  containing  instructions,  &c,  are 
the  acts  of  the  defendants,  and  proper  and  legal  evidence  against 
them.  Cited,  2  Stark.  Ev.  60,  &c;  12  Wheat.  *469;  7  H.  r*fiQ2 
and  J.  108 ;  Peters's  C.  C.  R.  21,  22 ;  4  Taunt  511.  L  b** 

His  knowledge  is  their  knowledge.  11  Wheat.  87;  13  Petered. 
728,  &c. 

The  Circuit  Court  substantially  adopt  the  views  of  the  plain- 
tiff's counsel,  and  every  part  of  their  opinion  is  believed  to  be  im- 
pregnable. 

*  Mr.  Johnson,  in  reply.  The  ruling  of  the  Circuit  Court  was,  that 
the  record  of  the  Parish  Court  was  evidence;  and  therefore  the 
counsel  for  the  plaintiff  below  used  the  whole  contents  of  the  record 
before  the  jury.  The  Court  refused  to  discriminate,  and  to  decide 
on  those  parts  of  the  proceedings  in  the  Court  of  Louisiana,  and  the 
documents  produced  in  that  Court,  which  were  or  were  not  legal 
testimony.  This  was  the  error  then  and  now  complained  of.  Some 
of  the  matters  in  the  record,  and  part  of  the  correspondence  are 
not  proved ;  nor  was  it  shown  that  any  attempt  had  been  made  to 
prove  them. 

It  was  the  duty  of  the  plaintiff  below,  to  have  proved  the  want 
of  title,  derived  under  the  act  of  sale,  independent  of  the  record. 
He  came  into  the  Circuit  Court  to  maintain  his  claim  against  the 
executrixes  of  Mrs.  Van  Pradelles,  for  money  had  and  received  to 
his  use ;  for  money  paid  under  a  consideration  which  had  failed. 
He  could  only  maintain  such  a  claim  by  legal  proof,  shown  to  be 
such  by  the  rules  of  evidence,  and  not  made  such  proof  by  the 
judgment  of  a  distant  tribunal,  in  a  suit  to  which  they  were  not 
parties. 

Was  the  sale  made  by  West  binding  on  his  supposed  principals  ? 
It  was  not  within  the  prescribed  and  declared  principles  on  which 
he  was  to  act  under  the  power  of  attorney.  No  money  was  re- 
ceived by  them.  There  was  no  proof  that  any  money  was  received 
but  by  the  letter  of  West,  and  that  letter  was  inadmissible  in  evidence, 
in  the  form  in  which  it  was  presented  to  the  Court.  The  whole 
sum  paid  by  Mr.  Hull  to  West,  if  any  was  legally  proved  to  have 
been  paid,  was  by  him  retained.  The  last  instalment,  if  paid  to 
Mrs.  Donaldson,  was  retained  by  her ;  and  if  that  sum  was  to  be 
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recovered  back,  it  should  have  been  sought  in  an  action  against  her. 
She  was  one  of  the  parties  to  the  proceeding  in  the  Parish  Court  to 
vacate  the  sale  of  the  slaves,  as  pretended  to  have  been  made  by 
*6231  ^est*  ^*e,  Wli^  ^e  theirs  of  *Mrs.  Van  Pradelles,  re- 
-I  covered  the  slaves  for  which,  in  part,  the  money  paid  by  Mr. 
Hull  was  received  by  her :  and  on  every  principle,  if  any  one  was 
liable,  she  was  liable  to  refund  it.  And  yet  in  the  Circuit  Court  a 
judgment  was  given  for.  this  amount,  included  in  the  instalments 
paid  to,  and  retained  by  West,  against  the  plaintiffs  in  error ! 

The  defendant  in  error,  as  was  submitted  to  the  Court  in  the  ar- 
gument in  chief,  was  bound  to  know  the  extent  and  nature  of  the 
powers  of  West;  1  Peters,  264.  290;  and  whether  the  act  of  sale 
was  in  conformity  to  those  powers  and  to  the  laws  of  Louisiana. 

Those  laws  are,  that  executors  cannot  sell  at  private  sale,  and 
must  sell  by  auction ;  and  the  judgment  of  the  Parish  Court  was 
founded  solely  on  the  defect  of  the  sale.  It  was,  therefore,  a  loss 
sustained  by  his  want  of  vigilance,  by  his  inattention  to  his  own 
obligations  to  protect  himself  from  such  a  proceeding,  from  a  loss 
not  brought  upon  him  by  the  acts  of  the  plaintiffs  in  error,  or  by 
acts  authorized  by  their  agent ;  a  loss  they  could  not  protect  him 
from,  but  from  which  he  could  have  protected  himself.  Suppose 
the  letter  of  attorney  to  West  had,  in  express  terms,  directed  the 
agent  to  apply  to  the  Court  for  an  order  to  sell  the  slaves,  and  be 
had  sold  them  without  such  an  order ;  it  would  not  have  been  con- 
tended, that  the  constituents  in  the  power  were  bound  by  such  a 
sale.  The  power  of  attorney  in  this  case,  is  the  same  in  effect  It 
contemplates  the  intended  proceedings  under  it,  to  be  in  conformity 
with  the  laws  of  Louisiana.  The  acts  of  an  agent  beyond  his 
authority,  do  not  bind  his  principal.     7  Johns.  Rep.  39*1. 

As  to  the  position,  that  the  ratification  of  the  acts  of  West  bound 
the  plaintiffs,  although  they  were  ignorant  of  their  nature  and  inva- 
lidity; this  has  been  already  met  by  the  argument  before  offered  to 
the  Court.  The  plaintiffs  in  error  did  not  know  the  law  of  Louisiana, 
nor  had  they  an  opportunity  to  know  it. 

The  defendant  in  error  claims  that  the  act  of  sale,  which  is  proved 
by  a  notarial  copy  taken  from  the  notarial  register,  is  evidence,  be- 
cause such  is  the  law  of  Louisiana  as  to  copies  of  that  kind.  This 
may  be  the  law  there,  but  it  is  not  known  to  be  the  law  by  this 
Court,  and  the  party  availing  himself  of  the  law  should  prove  it  to 
*6241  ^e  suc^'  ^G  ^'rcu*t  Court  of  the  United  *States  are  not 
J  bound  to  know  the  laws  of  the  several  states ;  and  if  they 
are  called  on  to  administer  them  in  a  case  where  they  apply,  the 
laws  should  be  proved.    This  was  not  done. 

Mr.  Justice  $tort,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court. 

The  original  suit  was  brought  to  recover  back  the  purchase-money 
paid  by  the  defendant  in  error  for  the  slaves,  and  other  compensa- 
tion for  the  defect  of  title,  (as  mentioned  in  the  previous  statement 
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of  the  facts  of  the  case.)  The  jury  found  a  verdict  for  the  original 
plaintiff,  for  two  thousand  six  hundred  and  thirty-six  dollars  and 
ninety-six  cents,  upon  which  judgment  was  rendered  accordingly; 
and  the  present  writ  of  error  is  brought  to  revise  that  judgment  upon 
certain  bills  of  exceptions  taken  at  the  trial,  on  behalf  of  the  plain- 
tiffs in  error. 

The  objections  taken  to  the  admissibility  of  the  evidence  were,  in 
the  first  place,  that  the  record  in  the  case  of  the  Heirs  of  the  testa- 
trix t*.  Hull,  in  Louisiana,  was  not  evidence  against  the  defendants  in 
the  present  suit, except  as  to  the  judgment  of  the  Court  in  Louisiana. 
By  the  judgment,  we  are  to  understand,  not  that  part  of  the  record, 
which  in  a  suit  at  the  common  law  technically  follows,  the  Ideo 
consideratum  est,  &c.;  for  that  would  be  wholly  unintelligible,  with- 
out reference  to  the  preceding  pleadings  and  proceedings;  but  that 
which,  in  common,  as  well  as  legal  language,  is  deemed  the  exem- 
plification of  a  judgment ;  that  is  to  say,  all  the  pleadings  and  pro- 
ceedings on  which  the  judgment  is  founded,  and  to  which,  as  matter 
of  record,  it  necessarily  refers.  We  are  of  opinion,  that  this  objec- 
tion was  well  taken.  The  suit  was  res  inter  alios  acta,  and  the 
proceedings,  and  judgment  therein  were  no  further  evidence  than 
to  show  a  recovery  against  Hull,  by  a  paramount  title.  There 
was  error,  therefore,  in  the  Circuit  Court,  in  refusing  to  sustain  this 
objection. 

The  next  objection  was,  that  the  copy  of  the  original  bill  of  sale 
of  the  slaves  to  Hull,  on  record  in  the  notary's  office,  was  not  evi- 
dence, unless  the  plaintiff  accounts  for  the  non-production  of  the 
original.  The  validity  of  this  objection  depends  upon  this  consider- 
ation, whether  the  non-production  of  the  original  was  sufficiently 
accounted  for.  It  was  not  accounted  for  by  any  proofs  offered  on 
behalf  of  the  plaintiff;  and  unless  *the  Circuit  Court  could  r»625 
judicially  take  notice  of  the  laws  of  Louisiana,  there  was  '- 
nothing  before  the  Court  to  enable  it  to  say,  that  the  non-production 
of  the  original  was  accounted  for. 

We  are  of  opinion,  that  the  Circuit  Court  was  bound  to  take 
judicial  notice  of  the  laws  of  Louisiana.  The  Circuit  Courts  of  the 
United  States  are  created  by  Congress,  not  for  the  purpose ,  of  ad- 
ministering the  local  law  of  a  single  state  alone,  but  to  ajjHnuiister 
the  laws  of  all  the  states  in  the  Union,  in  cases  to  whiSn  they  re- 
spectively apply.  The  judicial  power  conferred  on  the  general 
government,  by  the  Constitution,  extends  to  many  cases  arising 
under  the  laws  of  the  different  states.  And  this  Court  is  called 
upon,  in  the  exercise  of  its  appellate  jurisdiction,  constantly  to  take 
notice  of  and  administer  the  jurisprudence  of  all  the  states.  Thftt 
jurisprudence  is  then,  in  no  just  sense,  a  foreign  jurisprudence,  to 
be  proved  in  the  Courts  of  the  United  States,  by  the  ordinary  modes 
of  proof  by  which  the  laws  of  a  foreign  country  are  to  "be  esta-r 
blished ;  but  it  »  to  be  judicially  taken  notice  of  in  the  same  man- 
ner as  the  laws  of  the  United  States  are  taken  notice  of  by  these 
Courts. 
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Under  these  circumstances,  we  are  at  liberty  to  examine  the  ob- 
jection above  stated,  with  reference  to  the  known  laws  of  Louisiana. 
Now,  in  Louisiana,  as,  indeed,  in  all  countries  using  the  civil  law, 
notaries  are  officers  of  high  importance  and  confidence ;  and  the 
contracts  and  other  acts  of  parties,  executed  before  them  and  re- 
corded by  them,  are  of  high  credit  and  authenticity.  Some  con- 
tracts and  conveyances  are  not  valid,  unless  they  are  executed  in  a 
prescribed  manner,  before  a  notary ;  otners  again,  if  executed  by 
the  parties  elsewhere,  may  be  recorded  by  a  notary ;  and  a  copy  of 
such  record  is  in  many  cases  evidence.  Where  a  contract  or  other  act 
is  executed  in  a  particular  manner  before  a  notary,  the  protocol  or 
original  remains  in  his  possession  apud  acta;  and  the  act  is  deemed, 

I  what  is  technically  called,  an  "  authentic  act ;"  and  a  copy  of  such 
act,  certified  as  a  true  copy  by  the  notary,  who  is  the  depositary  of 
the  original,  or  his  successor,  is  deemed  proof  of  what  is  contained 
in  the  original,  for  the  plain  reason  that  the  original  is  properly  in 
the  custody  of  a  public  officer,  and  not  deliverable  to  the  parties. 
This  will  abundantly  appear,  by  a  reference  to  the  Civil  Code  of 
*626-]  Louisiana,  from  article  2231  to  article  2250.    Now,  the  bill 
-*   *of  sale  in  the  present  case,  is  precisely  in  that  predicament 
x  It  was  executed  before  a  notary  in  the  manner  prescribed  by  the 
j/laws  of  Louisiana;  the  original  is  in  his  possession,  and  is  an  au- 
thentic act,  apud  acta :  and,  therefore,  the  party  is  not  entitled  to 
the  possession  of  it,  but  only  to  a  copy  of  it.     So  that  the  absence 
of  the  original  is  sufficiently  accounted  for ;  and  the  copy  being 
n  duly  proved,  was  properly  admissible  in  evidence.     There  was  no 
f  error,  therefore,  in  the  Circuit  Court,  in  admitting  this  evidence. 

And  this  constitutes  an  answer  to  the  next  objection  :  viz.:  "that 
to  make  the  act  of  sale  evidence,  it  must  appear,  by  the  laws  of 
Louisiana,  properly  and  legally  proved,  that  the  original  act  of  sale, 
of  which  it  purports  to  be  a  copy,  is  in  the  custody  of  a  public  de- 
positary, and  cannot  be  adduced  in  evidence."  By  the  laws  of 
Louisiana,  as  already  stated,  the  original  is  in  the  hands  of  such  a 
depositary ;  and,  therefore,  the  objection  falls  to  the  ground. 

The  next  objection  is,  that  the  documents,  and  documentary 
proofs,  contained  in  the  record  of  the  Louisiana  suit  above  men- 
tioned, are  not  evidence  against  the  defendants.  This  has  been 
already  disposed  of  under  the  first  objection ;  and  there  was  error 
in  the  Circuit  Court  in  not  sustaining  the  objection. 

The  next  objection  is,  that  the  paper  referred  to  in  the  testimony 
of  Martin  Blache,  purporting  to  be  letters  testamentary,  granted  by 
the  Court  of  Probates  of  Louisiana  to  John  K.  West,  are  not  legal 
evidence  in  the  cause  against  the  defendants.  We  are  of  opinion, 
that  the  objection  is  unfounded,  and  was  rightly  overruled  by  the 
Circuit  Court.  Blache  swears  that  he  is  the  clerk  and  register  of 
the  Court  of  Probates;  that  the  copy  is  a  true  copy  of  the  original; 
that  he  cannot  send  the  original,  which  is  on  file  in  th€  Court  of 
Probates.  Under  such  circumstances,  the  copy  is  the  best  evidence 
which  the  nature  of  the  case  admits  of. 
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The  next  objection  is,  that  the  evidence  of  Mr.  Winchester,  with 
regard  to  the  letters  and  the  accounts  of  J.  K.  West,  transmitted  by 
him,  is  not  admissible  evidence  in  the  cause.  In  our  opinion  the 
Circuit  Court  was  right  in  overruling  this  objection.  Mr.  Win 
Chester  was  the  attorney  in  fact  of  the  defendants,  and  conducted, 
in  their  behalf,  the  correspondence  with  J.  K.  West ;  and  the  letters 
which  passed  between  them  *must  be  presumed  to  have  r*627 
been  brought  fully  to  the  knowledge  of  the  defendants,  and  *- 
were  important  to  establish  a  presumption  of  the  ratification  of  the 
acts  of  West  by  the  defendants,  after  the  communication  of  them. 
How  far  they  ought  to  avail  for  that  purpose,  was  matter  of  fact  for 
the  consideration  of  the  jury.  The  only  question,  with  which  we 
have  to  do,  is  their  competency  for  this  purpose. 

The  next  and  last  objection,  under  this  head,  which  properly 
should  have  preceded  all  the  others,  but  was  taken  in  a  subsequent 
stage  of  the  trial,  is  to  the  admissibility  in  evidence  of  the  record 
from  the  Parish  Court  of  the  city  of  New  Orleans,  already  referred 
to,  for  any  purpose,  on  the  ground  of  its  not  being  authenticated 
according  to  law.  This  objection  was  overruled  by  the  Circuit 
Court,  and,  in  our  opinion,  properly  overruled.  The  record  is  au- 
thenticated in  the  precise  manner  required  by  the  act  of  Congress 
of  the  26th  May,  1790,  having  the  attestation  of  the  clerk,  and 
the  seal  of  the  Court  annexed,  together  with  a  certificate  of  the  sole 
judge  of  the  Court  that  the  attestation  is  in  due  form  of  law. 

We  may  now  proceed  to  the  consideration  of  the  instructions 
asked  of  the  CoUrt,  in  behalf  of  the  defendants,  in  the  farther  pro- 
gress of  the  cause,  and  refused  by  the  Court.  With  those  asked  by 
the  plaintiff,  in  the  actual  posture  of  the  cause,  upon  the  present 
writ  of  error,  we  have  nothing  to  do. 

The  first  instruction  asked  was,  that  there  was  no  evidence  in  the 
cause  to  show,  that  John  E.  West  had  any  authority  from  the  de- 
fendants in  the  cause,  to  effect  a  sale  of  any  propeity  belonging  to 
the  estate  of  their  testatrix,  in  Louisiana,  except  in  conformity  with 
the  laws  of  the  said  state ;  and  that  unless  the  plaintiff  shows  a 
sale  to  the  plaintiff  (Hull)  by  West,  in  conformity  with  the  said 
laws,  and  a  subsequent  recovery  from  Hull,  he  is  not  entitled  to 
recover.  We  are  of  opinion,  that  this  instruction  ought  to  have 
been  given  as  prayed. 

Every  authority  given  to  an  agent  or  attorney,  to  transact  busi- 
ness for  his  principal,  must,  in  the  absence  of  any  counter-proofs,  be 
construed,  to  be  to  transact  it  according  to  the  laws  of  the  place 
where  it  is  to  be  done.  A  sale  of  slaves,  authorized  by  an  execu- 
trix, to  be  made  in  Louisiana,  must  be  presumed  to  be  intended  to 
be  made  in  the  manner  required  by  the  laws  of  that  state  to  give  it 
validity.  And  the  purchaser,  equally  with  *the  seller,  is  r*6oQ 
bound  under  such  circumstances  to  know  what  these  laws  *- 
are,  and  to  be  governed  thereby.  The  law  will  never  presume,  that 
parties  intend  to  violate  its  precepts :  and  indeed,  the  very  terms  of 
the  letter  of  attorney  under  which  the  present  sale  was  made, 
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clearly  point  out,  that  it  was  in  contemplation  of  the  parties,  that 
judicial,  as  well  as  extrajudicial  acts  might  be  required  to  be  done. 
The  attorney  is  to  execute  good  and  sufficient  deeds,  &c.,  for  the 
purpose  of  transferring  all  the  right  and  title  of  the  heirs  of  the 
testatrix  in  her  real  and  personal  estate  to  the  purchasers;  and 
generally  to  do,  negotiate,  and  perform  all  other  acts,  matters,  and 
things  in  the  premises,  for  the  effectual  settlement  of  the  estate,  &c 
Now,  there  could  be  no  effectual  settlement,unless  a  valid  title  to 
the  slaves  and  other  property  sold,  was  given,  according  to  the  laws 
of  Louisiana ;  and  there  is  no  evidence  in  the  case  to  show,that  the 
defendants  ever  contemplated  any  sale*which  should  not  be  valid 
by  those  laws.  The  Circuit  Court,  therefore,  erred  in  not  giving 
the  instruction. 

The  next  instruction  asked,  was  for  the  Court  to  instruct  the  jury 
that,  unless  they  believed  that  John  K.  West  strictly  complied  with 
the  special  instructions  given  him  by  the  defendants  in  the  power 
of  attorney  of  January,  1816,  and  caused  such  legal  proceedings  to 
be  instituted,  as  were  necessary  to  effect  a  sale  of  the  personal 
estate,  of  which  their  testatrix  died  possessed,  in  Louisiana,  and 
under  such  legal  proceedings,  made  a  sale  of  the  slaves,  being  part 
of  the  personal  estate,  to  the  plaintiff,  (Hull,)  and  that  the  slaves 
were  subsequently  recovered  from  the  plaintiff,  the  plaintiff  is  not 
entitled  to  recover.  For  the  reasons  already  given,  this  instruction 
ought  also  to  have  been  given.  This  is  not  the  case  of  a  general 
agency,  but  &  special  agency,  created  by  persons  acting  in  autre 
droit.  The  purchaser  was,  therefore,  bound  to  see,  whether  the 
agent  acted  within  the  scope  of  his  powers ;  and,  at  all  events,  he 
was  bound  to  know,  that  the  agent  could  not,  in  virtue  of  any 
general  power,  do  any  act  which  was  not  in  conformity  with  the 
laws  of  Louisiana.  The  principals  could  never  be  presumed  to 
authorize  him  to  violate  those  laws ;  and  the  purchaser,  purchasing 
a  title  invalid  by  those  laws,  must  have  purchased  it  with  his  eyes 
open. 

*6291  ^ke  next  instruction  asked,  was  for  the  Court  to  direct  the 
*jury,  that  if  they  should  be  of  opinion,  from  the  evidence, 
that  the  defendants  did  ratify  the  said  sale  of  the  slaves ;  yet  if  they 
should  be  of  opiniou,  that  West  did  not,  before  such  ratification, 
apprize  the  defendants  of  the  fact,  that  the  letters  of  administration 
were  never  taken  out  by  him  in  Louisiana  upon  the  estate  of  the 
testatrix,  and  of  the  fact  that,  by  the  laws  of  Louisiana,  the  execu- 
trixes, the  defendants,  never  could  have  claimed  any  property  in  the 
slaves  so  sold,  and  that  the  defendants,  in  ignorance  of  the  existence 
of  these  facts,  did  ratify  the  said  sale :  then  such  ratification,  being 
made  without  a  full  knowledge  of  all  the  circumstances  material  for 
them  to  know  before  they  made  such  ratification,  is  not  binding 
upon  them.  The  Court  refused  to  give  this  instruction,  because  the 
prayer  did  not  arise  from  the  facts  of  the  case.  But  the  Court  did 
direct  the  jury,  that  if  the  jury  should  believe,  from  the  evidence, 
that  the  proceedings  of  their  attorney  were  ratified  by  them,  it  was 
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not  material  whether  they  did  or  did  not  know,  that  West  had  taken 
out  letters  of  administration  on  the  estate  of  the  testatrix. 

It  is  wholly  unnecessary  for  us  now  to  consider  whether  the  in- 
struction as  prayed,  ought  to  have  been  given  or  not ;  for  we  are 
of  opinion  that  the  instruction  actually  given  cannot,  in  point  of 
i  law,  be  supported.  No  doctrine  is  better  settled,  both  upon  prin- 
ciple and  authority,  than  this ;  that  the  ratification  of  an  act  of  an 
agent  previously  unauthorized,  must,  in  order  to  bind  the  principal, 
I  be  with  a  full  knowledge  of  all  the  material  facts.  If  the  material 
i  facts  be  either  suppressed  or  unknown,  the  ratification  is  treated  as 
i  invalid,  because  founded  in  mistake  or  fraud.  Now,  by  the  laws 
of  Louisiana,  (Civil  Code,  art.  1 68 1 , 1 682,)  testaments  made  in  foreign 
countries,  and  other  states  of  the  Union,  cannot  be  carried  into  effect 
on  property  in  that  state,  without  being  registered  in  the  Court 
within  the  jurisdiction  of  which  the  property  is  situated ;  and  the 
execution  thereof  is  ordered  by  the  judge ;  -which  may  be  done  if  it 
be  established  that  the  testament  has  been  duly  proved  before  a 
competent  judge  of  the  place  where  it  was  received.  So  that  there 
is  no  doubt,  that  the  due  probate  of  the  will  of  the  testatrix,  before 
the  proper  Court  of  Probate  of  Louisiana,  was  an  indispensable  pre- 
liminary to  any  sale  of  the  property  in  that  state.  If  West  had  not 
taken  out  letters  of  'administration  on  the  estate  of  the  tes-  r«fi»0 
tatrix,  in  Louisiana,  it  is  clear  that  he  could  have  no  author-  L 
ity  to  sell  the  slaves,  or  to  bind  the  executrixes. 

For  these  reasons  we  are  of  opinion,  that  the  judgment  of  the 
Circuit  Court  ought  to  be  reversed,  and  the  cause  be  remanded 
to  the  Circuit  Court,  with  directions  to  award  a  venire  facias  de 
novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Mary- 
land, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
the  opinion  of  the  Court  that  there  was  error  in  the  said  Circuit 
Court  in  refusing  to  sustain  the  objections  made  by  the  original  de- 
fendants, (now  plaintiffs  in  error,)  contained  in  their  first  specifica- 
tion in  the  record,  viz.,  "  That  the  record  in  the  case  of  Donaldson 
v.  Hull,  in  the  Parish  Court  of  New  Orleans,* is  not  evidence  in  this 
cause  against  the  defendants,  except  as  to  the  judgment  of  the 
Court  in  Louisiana."  And  also  in  their  fourth  specification,  viz., 
"  That  the  depositions  and  documentary  proof  contained  in  the  re- 
cord, in  the  cause  of  Donaldson  v.  Hull,  are. not  evidence  against  the 
defendants  in  this  cause."  And  also  that  there  was  error  in  the 
said  Circuit  Court  in  refusing  to  grant  the  first  instruction  prayed  by 
the  defendants,  viz.  "To  direct  the  jury  that  there  is  no  evidence  in 
the  cause  to  show  that  John  K.  West  had  any  authority  from  the 
defendants  in  this  cause,  to  effect  a  sale  of  any  property  belonging 
to  the  estate  of  their  testatrix,  in  Louisiana,  except  in  conformity 
with  the  laws  of  said  state ;  and  that  unless  the  plaintiff  shows  a 
sale  to  the  plaintiff,  Hull,  by  West,  in  conformity  with  said  laws 
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clearly  point  out,  that  it  was  in  contemplation  of  the  parties,  that 
judicial,  as  well  as  extrajudicial  acts  might  be  required  to  be  done. 
The  attorney  is  to  execute  good  and  sufficient  deeds,  &c.,  for  the 
purpose  of  transferring  all  the  right  and  title  of  the  heirs  of  the 
testatrix  in  her  real  and  personal  estate  to  the  purchasers;  and 
generally  to  do,  negotiate,  and  perform  all  other  acts,  matters,  and 
things  in  the  premises,  for  the  effectual  settlement  of  the  estate,  &c 
Now,  there  could  be  no  effectual  settlement, unless  a  valid  title  to 
the  slaves  and  other  property  sold,  was  given,  according  to  the  laws 
of  Louisiana ;  and  there  is  no  evidence  in  the  case  to  show, that  the 
defendants  ever  contemplated  any  sale*which  should  not  be  valid 
by  those  laws.  The  Circuit  Court,  therefore,  erred  in  not  giving 
the  instruction. 

The  next  instruction  asked,  was  for  the  Court  to  instruct  the  jury 
that,  unless  they  believed  that  John  K.  West  strictly  complied  with 
the  special  instructions  given  him  by  the  defendants  in  the  power 
of  attorney  of  January,  1816,  and  caused  such  legal  proceedings  to 
be  instituted,  as  were  necessary  to  effect  a  sale  of  the  personal 
estate,  of  which  their  testatrix  died  possessed,  in  Louisiana,  and 
under  such  legal  proceedings,  made  a  sale  of  the  slaves,  being  part 
of  the  personal  estate,  to  the  plaintiff,  (Hull,)  and  that  the  slaves 
were  subsequently  recovered  from  the  plaintiff,  the  plaintiff  is  not 
entitled  to  recover.  For  the  reasons  already  given,  this  instruction 
ought  also  to  have  been  given.  This  is  not  the  case  of  a  general 
agency,  but  *  special  agency,  created  by  persons  acting  in  autre 
droit.  The  purchaser  was,  therefore,  bound  to  see,  whether  the 
agent  acted  within  the  scope  of  his  powers ;  and,  at  all  events,  he 
was  bound  to  know,  that  the  agent  could  not,  in  virtue  of  any 
general  power,  do  any  act  which  was  not  in  conformity  with  the 
laws  of  Louisiana.  The  principals  could  never  be  presumed  to 
authorize  him  to  violate  those  laws ;  and  the  purchaser,  purchasing 
a  title  invalid  by  those  laws,  must  have  purchased  it  with  his  eyes 
open. 

*6291  '^le  next  *nstructi°n  asked,  was  for  the  Court  to  direct  the 
J  *jury,  that  if  they  should  be  of  opinion,  from  the  evidence, 
that  the  defendants  did  ratify  the  said  sale  of  the  slaves;  yet  if  they 
should  be  of  opinion,  that  West  did  not,  before  such  ratification, 
apprize  the  defendants  of  the  fact,  that  the  letters  of  administration 
were  never  taken  out  by  him  in  Louisiana  upon  the  estate  of  the 
testatrix,  and  of  the  fact  that,  by  the  laws  of  Louisiana,  the  execu- 
trixes, the  defendants,  never  could  have  claimed  any  property  in  the 
slaves  so  sold,  and  that  the  defendants,  in  ignorance  of  the  existence 
of  these  facts,  did  ratify  the  said  sale :  then  such  ratification,  being 
made  without  a  full  knowledge  of  all  the  circumstances  material  for 
them  to  know  before  they  made  such  ratification,  is  not  binding 
upon  them.  The  Court  refused  to  give  this  instruction,  because  the 
prayer  did  not  arise  from  the  facts  of  the  case.  But  the  Court  did 
direct  the  jury,  that  if  the  jury  should  believe,  from  the  evidence, 
that  the  proceedings  of  their  attorney  were  ratified  by  them,  it  was 
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not  material  whether  they  did  or  did  not  know,  that  West  had  taken 
out  letters  of  administration  on  the  estate  of  the  testatrix. 

It  is  wholly  unnecessary  for  us  now  to  consider  whether  the  in- 
struction as  prayed,  ought  to  have  been  given  or  not ;  for  we  are 
of  opinion  that  the  instruction  actually  given  cannot,  in  point  of 
i  law,  be  supported.    No  doctrine  is  better  settled,  both  upon  prin- 
,  ciple  and  authority,  than  this ;  that  the  ratification  of  an  act  of  an 
agent  previously  unauthorized,  must,  in  order  to  bind  the  principal, 
I  be  with  a  full  knowledge  of  all  the  material  facts.     If  the  material 
I  facts  be  either  suppressed  or  unknown,  the  ratification  is  treated  as 
I  invalid,  because  founded  in  mistake  or  fraud.    Now,  by  the  laws 
of  Louisiana,  (Civil  Code,  art.  1681, 1 682,)  testaments  made  in  foreign 
countries,  and  other  states  of  the  Union,  cannot  be  carried  into  effect 
on  property  in  that  state,  without  being  registered  in  the  Court 
within  the  jurisdiction  of  which  the  property  is  situated ;  and  the 
execution  thereof  is  ordered  by  the  judge ;  which  may  be  done  if  it 
be  established  that  the  testament  has  been  duly  proved  before  a 
competent  judge  of  the  place  where  it  was  received.     So  that  there 
is  no  doubt,  that  the  due  probate  of  the  will  of  the  testatrix,  before 
the  proper  Court  of  Probate  of  Louisiana,  was  an  indispensable  pre- 
liminary to  any  sale  of  the  property  in  that  state.     If  West  had  not 
taken  out  letters  of  "administration  on  the  estate  of  the  tes-   r*630 
tatrix,  in  Louisiana,  it  is  clear  that  he  could  have  no  author-  *- 
ity  to  sell  the  slaves,  or  to  bind  the  executrixes. 

For  these  reasons  we  are  of  opinion,  that  the  judgment  of  the 
Circuit  Court  ought  to  be  reversed,  and  the  cause  be  remanded 
to  the  Circuit  Court,  with  directions  to  award  a  venire  facias  de 
novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Mary- 
land, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
the  opinion  of  the  Court  that  there  was  error  in  the  said  Circuit 
Court  in  refusing  to  sustain  the  objections  made  by  the  original  de- 
fendants, (now  plaintiffs  in  error,)  contained  in  their  first  specifica- 
tion in  the  record,  viz.,  "  That  the  record  in  the  case  of  Donaldson 
v.  Hull,  in  the  Parish  Court  of  New  Orleans/is  not  evidence  in  this 
cause  against  the  defendants,  except  as  to  the  judgment  of  the 
Court  in  Louisiana.9'  And  also  in  their  fourth  specification,  viz., 
"  That  the  depositions  and  documentary  proof  contained  in  the  re- 
cord, in  the  cause  of  Donaldson  v.  Hull,  are  not  evidence  against  the 
defendants  in  this  cause."  And  also  that  there  was  error  in  the 
said  Circuit  Court  in  refusing  to  grant  the  first  instruction  prayed  by 
the  defendants,  viz.  "To  direct  the  jury  that  there  is  no  evidence  in 
the  cause  to  show  that  John  K.  West  had  any  authority  from  the 
defendants  in  this  cause,  to  effect  a  sale  of  any  property  belonging 
to  the  estate  of  their  testatrix,  in  Louisiana,  except  in  conformity 
with  the  laws  of  said  state  ;  and  that  unless  the  plaintiff  shows  a 
sale  to  the  plaintiff,  Hull,  by  West,  in  conformity  with  said  laws 
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and  a  subsequent  recovery  fronvHull,he  is  not  entitled  to  recover." 
And  also  in  refusing  the  second  instruction  prayed  by  the  defend- 
ants, viz.  "To  direct  the  jury  that  unless  they  believe  that  John  K. 
West  strictly  complied  with  the  special  instructions  given  him  by 
the  defendants  in  the  power  of  attorney  of  January  30th,  1816,  and 
caused  such  legal  proceedings  to  be  instituted  as  were  necessary  to 
effect  a  sale  of  the  personal  estate  of  Which  the  testatrix  died  pos- 
sessed in  Louisiana ;  and,  under  such  legal  proceedings,  made 
631*1  sa^e  °f  certa^n  slaves,  being  part  of  the  said  *personal  estate, 
J  to  J.  F.  Hull,  the  plaintiff  in  this  cause ;  and  that  the  said 
slaves  were  subsequently  recovered  from  the  said  Hull ;  that  the 
plaintiff  is  not  entitled  to  recover."  And  also  in  giving  the  follow- 
ing instruction  to  the  jury,  viz.  "  That  if  the  jury  should  believe 
from  the  evidence,  that  the  proceedings  of  their  attorney  were  rati- 
fied by  them,  it  is  not  material  whether  they  knew  or  did  not  know, 
that  West  had  not  taken  out  letters  of  administration  on  the  estate 
of  the  testatrix."  It  is  therefore  considered  by  the  Court,  that  for 
these  errors  the  judgment  of  the  said  Circuit  Court  be,  and  the  same 
is  hereby,  reversed  and  annulled,  and  the  cause  is  remanded  to  the 
said  Circuit  Court,  with  directions  to  award  a  venire  facias  de  novo. 
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•Edward  Livingston,  Appellant,  v.  Benjamin  Stohy.        * 

Louisiana.  A  bill  of  complaint  was  filed  in  the  District  Court  of  the  United  States,  for  the 
Eastern  District  of  Louisiana,  to  set  aside  a  conveyance  made  by  the  complainant  of  cer- 
tain lots  of  ground  in  the  city  of  New  Orleans,  and  to  be  restored  to  the  possession  of  the 
same,  alleging  that  the  deed  by  which  he  conveyed  them  was  given  on  a  contract  for  the 
loan  of  money,  and  that  although  in  the  form  of  a  sale,  it  was  given  only  as  a  pledge  for 
the  repayment  of  the  money;  and  calling  for  an  account  of  the  rents  and  profits  of  the 
property.  The  defendant  demurred  to  the  bill,  and  assigned  for  cause,  that  the  complain- 
ant, in  the  bill,  had  not  made  such  a  case  as  entitled  him,  in  a  Court  of  the  state  of  Lou- 
isiana, to  any  discovery  touching  the  matters  contained  in  the  bill,  nor  to  any  relief  in  the 
District  Court  The  ground  of  this  demurrer  was,  that  the  District  Court  of  the  United 
8tates,  of  Louisiana,  had  no  power  to  entertain  proceedings  and  give  relief  in  chancery. 
The  District  Court  sustained  the  demurrer,  and  dismissed  the  bUL  The  decree  of  the 
District  Court  was  reversed. 

Provisions  of  the  laws  of  the  United  States,  establishing  the  Courts  of  the  United  States  in 
the  District  of  Louisiana,  and  regulating  the  practice  in  those  Courts. 

By  the  provisions  of  the  acts  of  Congress,  Louisiana,  when  she  came  into  the  Union,  had 
organized  therein  a  District  Court  of  the  United  8tates,  having  the  same  jurisdiction, 
except  as  to  appeal  and  writs  of  error,  as  the  Circuit  Courts  of  the  United  States  in  other 
states ;  and  the  modes  of  proceeding  in  that  Court,  were  required  to  be  according  to  the 
principles,  rules,  and  usages  which  belong  to  Courts  of  Equity,  as  contradistinguished 
from  Courts  of  Common  Law.  And  whether  there  were  or  not,  in  the  several  states, 
Courts  of  Equity  proceeding  according  to  such  principles  and  usages,  made  no  difference; 
according  to  the  construction  uniformly  given  by  this  Court 

Congress  has  the  power  to  establish  Circuit  and  District  Courts  in  any,  and  all  the  states 
of  the  Union,  and  to  confer  on  them  equitable  jurisdiction  in  cases  coming  within  the 
Constitution.    It  falls  within  the  express  words  of  the  Constitution. 

The  provisions  of  the  act  of  Congress  of  1824,  relative  to  the  practice  of  the  Courts  of  the 
United  States  in  Louisiana,  contain  the  descriptive  term,  civil  actions,  which  embrace 
cases  at  law  and  in  equity,  and  may  be  fairly  construed  as  used  in  contradistinction  to 
criminal  causes.  They  apply  equally  to  cases  in  equity,  and  if  there  are  any  laws  in 
Louisiana  directing  the  mode  of  proceeding  in  equity  causes,  they  are  adopted  by  that  act, 
and  will  govern  the  practice  in  the  Courts  of  the  United  8tates. 

If  there  are  no  equitable  claims  or  rights  cognisable  in  the  Courts  of  the  state  of  Louisiana, 
nor  any  Courts  of  Equity,  and  no  state  laws  regulating  the  practice  in  equity  causes,  the 
law  of  1834  does  not  apply  to  a  case  of  chancery  jurisdiction,  and  the  District  Court  of 
Louisiana  was  bound  to  adopt  the  antecedent  modes  of  proceeding,  authorized  under  the 
former  acts  of  Congress. 

•If  any  part  of  a  bill  in  chancery  is  good,  and  entitles  the  complainant  to  relief  or  [*633 
discovery,  a  demurrer  to  the  whole  bill  cannot  be  sustained. 

It  is  an  established,  and  universal  rule  of  pleading  in  chancery,  that  a  defendant  may  meet 
a  complainant's  bill  by  several  modes  of  defence.  He  may  demur,  answer,  and  plead  to 
different  parts  of  the  bill ;  so  that  if  a  bill  for  a  discovery  contain  proper  matter  for  the 
one,  and  not  for  the  other,  the  defendant  should  answer  the  proper,  and  demur  to  the 
improper  matter;  and  if  he  demurs  to  the  whole  bill,  the  demurrer  must  be  overruled. 

ON  appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

On  the  25th  of  July,  1832,  the  appellant,  Edward  Livingston,  filed 
a  bill  of  complaint  in  the  District  Court,  by  his  solicitors ;  stating 
that  on  or  about  the  25th  of  July,  1822,  being  in  want  of  money,  he 
applied  to  Benjamin  Story  and  John  A.  Fort,  of  the  city  of  New 
Orleans,  who  agreed  to  lend  him  the  sum  of  twenty-two  thousand 
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nine  hundred  and  thirty-six  dollars;  of  which  a  part  only  was  paid 
in  cash,  part  in  a  note  of  John  A.  Fort,  and  eight  thousand  dollars, 
parcel  of  the  said  sum,  was  agreed  to  be  afterwards  paid  to  one 
John  Rust,  for  the  purpose  and  in  the  manner  afterwards  stated. 
To  secure  the  repayment  of  the  money  and  interest,  at  the  rate  of 
eighteen  per  centum  per  annum,  he  conveyed  to  Fort  and  Story 
certain  property,  with  the  improvements  on  the  same,  situated  on 
the  Batture  in  New  Orleans,  owned  by  him.  When  this  property 
was  so  conveyed,  Fort  and  Story  delivered  to  him  a  counter-letter, 
by  which  they  agreed  to  reconvey  the  property  to  him  on  the  pay- 
ment of  twenty-five  thousand  dollars  (being  the  sum  advanced  and 
the  interest)  on  the  1st  day  of  February  then  next ;  but  if  the  same 
was  not  paid  on  that  day,  the  property  should  be  sold ;  and,  after 
paying  the  sum  of  twenty -five  thousand  dollars  and  the  costs  of  sale, 
the  residue  should  be  repaid  to  him.  At  the  time  of  the  sale,  the 
whole  property  was  covered  with  an  unfinished  brick  building, 
intended  for  fifteen  stores;  and  a  contract  had  been  made  with  John 
Rust  to  finish  the  buildings  for  eight  thousand  dollars.  Story  agreed 
to  pay  the  eight  thousand  dollars  to  Rust,  and  this  was,  with  the 
interest  at  eighteen  per  cent,  on  it,  a  part  of  the  twenty-five  thousand 
dollars  to  be  repaid  on  the  1st  day  of  February,  1823.  The  property 
was,  at  the  time  of  the  loan,  worth  sixty  thousand  dollars,  and  is 
now  worth  double  the  sum. 

Story  and  Fort  took  possession  of  the  property,  and  the  complain- 
+6341  ant  went  l0  York  on  a  visit,  expecting  the  stores  to  *be 

J  finished  by  his  return,  or  that  at  least  three  of  them  would  be 
in  a  condition  to  let ;  he  having  received  an  offer  of  rent  for  each 
of  the  three,  which  would  have  given  a  rate  of  interest  equal  to  a 
principal  of  ten  thousand  dollars  each  for  the  three  smallest  stores. 

The  complainant  states  that,  on  his  return  to  New  Orleans,  he 
found  little  or  nothing  had  been  done  to  the  stores ;  the  eight  thou- 
sand dollars  had  been  paid  to  John  Rust ;  and  if  the  property  had 
been  sold  in  February,  it  would  not  have  produced  any  thing  like 
its  value.  He,  therefore,  applied  to  Fort  and  Story  for  a  further 
time  to  pay  the  money  borrowed,  which  they  would  not  consent  to, 
but  on  the  following  conditions :  that  the  property  should  be  adver- 
tised for  sale  on  the  2d  day  of  June  then  next ;  that  the  sum  due  to 
them  should  be  increased  from  twenty-five  thousand  dollars  to 
twenty-seven  thousand  five  hundred  dollars;  which  sum  was  com- 
posed, first,  of  the  said  twenty-five  thousand  dollars ;  secondly,  of 
fifteen  hundred  dollars  for  interest,  for  the  delay  of  four  months,  at 
eighteen  per  cent.;  thirdly,  eight  hundred  dollars  for  auctioneer's 
commissions,  of  fifty  dollars  for  advertising,  and  of  two  hundred 
dollars  arbitrarily  added,  without  any  designation:  of  which  a 
memorandum  was  given  by  the  said  Fort  and  Story,  and  is  now 
ready  to  be  produced :  and  that  the  counter-letter  so  executed,  as 
aforesaid,  to  him  by  the  said  Fort  and  Story,  should  be  annulled. 

Being  entirely  at  the  mercy  of  Fort  and  Story,  he  was  obliged  to 
consent  to  these  terms,  in  hope  of  relief  when  money  should  become 
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plenty;  but,  on  the  contrary,  the  pressure  became  greater,  and,  on 
the  2d  of  June,  in  order  to  obtain  a  delay  of  sixty  days,  he  was 
forced  to  consent  to  sign  a  paper  by  which  it  was  agreed  that  the 
debt  should  be  augmented  to  the  sum  of  twenty-seven  thousand 
eight  hundred  and  thirty  dollars,  and  seventy-six  cents ;  and  that  if 
the  same  was  not  paid  on  the  5th  of  August,  then  the  property 
should  belong  to  the  said  Fort  and  Story,  without  any  sale :  but 
there  was  no  clause  by  which  he  should  be  discharged  from  the 
payment  of  the  sum  so  borrowed,  as  aforesaid ;  whereby  he  would 
have  been  liable  to  the  payment  of  the  sum  so  advanced,  in  case 
the  property  had  fallen  in  value. 

On  the  5th  day  of  August  above-mentioned,  the  said  Fort  and 
Story  demanded,  by  a  notary,  the  full  sum  of  twenty-seven  thousand 
eight  hundred  and  thirty  dollars,  and  seventy-six  cents,  which  in- 
cluded the  said  charge  of  eight  hundred  dollars  for  auctioneer's  fees 
for  selling,  although  no  sale  had  been  made ;  *dtod  all  the  r*635 
other  illegal  charges  above  stated;  and  on  non-payment  they  *• 
protested  for  damages  and  interest  on  the  sum ;  thereby  showing 
their  intent  to  hold  the  complainant  responsible  for  the  sum  de- 
manded, if  the  premises  should,  by  any  accident,  become  insufficient 
in  value  to  pay  the  same. 

Fort  and  Story  remained  in  possession  of  the  said  premises  until 
the  death  of  the  said  John  A.  Fort,  which  took  place  some  time  in 
the  year  1828;  and  after  his  death  the  said  Benjamin  Story  took 
the  whole  of  the  said  property  by  some  arrangement  with  the  heirs 
of  John  A.  Fort ;  and  is  now  and  ever  since  has  been  in  the  sole 
possession  thereof,  and  the  said  John  and  Benjamin  in  the  lifetime 
of  the  said  John,  and  the  said  Benjamin,  after  the  death  of  the  said 
John,  have  received  the  rents  and  profits  of  the  said  property  to  the 
amount  at  least  of  sixty  thousand  dollars. 

The  bill  states  that  the  complainant  is  advised,  and  believes  he 
has  a  right  to  ask  and  recover  from  the  said  Benjamin  Story  the 
possession  of  the  said  property,  and  an  account  of  the  rents  and 
profits  thereof;  the  conveyance  of  the  same  having  been  made  on 
a  contract  for  the  loan  of  money,  and  although  in  the  form  of  a  sale, 
was  in  reality  only  a  pledge  for  the  repayment  of  the  same ;  the  act 
by  which  the  complainant  agreed  to  dispense  with  the  sale  being 
void  and  of  no  effect  in  law. 

The  bill  concludes  as  follows : 

"And  your  orator  prays  that,  if  on  said  account  it  shall  appear 
tnat  there  is  a  balance  due  to  him,  as  he  hopes  to  be  able  to  show 
will  be  the  case,  that  the  said  Benjamin  Story  may  be  decreed  to  pay 
the  same  to  him,  and  to  surrender  the  said  property  to  him ;  and  that 
if  any  balance  be  found  due  from  your  orator,  that  the  said  Benjamin 
Story  may  be  decreed  to  deliver  the  said  property  to  your  orator  on 
his  paying  or  tendering  to  him  the  said  balance;  and  that  your 
orator  may  have  such  other  relief  as  the  nature  of  his  case  may 
require :  and  that  the  said  Benjamin  Story,  in  his  own  right,  and 
also  as  executor  of  the  last  will  and  testament  of  the  said  John  A. 
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Fort,  or  in  any  other  manner  representing  the  estate  of  the  said 
John  A.  Port,  may  be  summoned  to  answer  this  bill ;  your  orator 
averring  that  he  is  a  citizen  of  the  state  of  New  York,  and  that  the 
said  Benjamin  Story  is  a  citizen  of  the  state  of  Louisiana,  now  re- 
siding in  New  Orleans." 

*6361  *Upon  this  bill  a  subpoena  was  issued,  directed  to  the 
•J  marshal,  commanding  him  to  summon  Benjamin  Story  to 
appear  at  the  District  Court,  on  the  3d  Monday  in  February,  1834, 
"  to  answer  a  bill  exhibited  against  him  in  the  said  Court,  together 
with  certain  interrogatories  therewith  filed  by  the  complainants." 

A  subpoena  was  also  issued  in  the  same  terms,  directed  to  Benja- 
min Story,  executor  of  John  A.  Fort 

On  the  17th  day  of  February,  1834,  Benjamin  Story  came  mto 
Court,  and  by  his  solicitor,  L.  Pierce,  Esq.,  filed  the  following  de- 
murrer. 

"  The  defendant  by  protestation  not  confessing  all  or  any  of  the 
matters  and  things  in  the  complainant's  bill  to  be  true  in  such  manner 
and  form  as  the  same  are  therein  set  forth  and  alleged,  does  demur 
to  the  said  bill ;  and  for  cause  of  demurrer  shows  that  the  com- 
plainant has  not  by  his  said  bill,  made  such  a  case  as  entitles  him,  in 
a  Court  of  Equity  in  this  state,  to  any  discovery  from  this  defendant, 
touching  the  matters  contained  in  the  said  bill,  or  any  or  either  of 
such  matters,  nor  entitles  the  said  complainant  to  any  relief  in  this 
Court,  touching  any  of  the  matters  therein  complained  of.  And  for 
further  cause  bf  demurrer  to  said  bill,  he  shows  that  by  complain- 
ant's own  showing,  in  the  said  bill,  that  the  heir  of  John  A.  Fort, 
who  is  therein  named,  is  a  necessary  party  to  the  said  bill,  as  much 
as  it  is  therein  stated  that  all  the  matters  of  which  he  complains, 
were  transacted  with  this  defendant,  and  John  A.  Fort;  whose 
widow,  the  present  Mrs.  Luzenbourg,  is  the  sole  heir  and  residuary 
legatee ;  but  yet  the  said  complainant  hath  not  made  her  party  to 
the  said  bill,  wherefore  as  before,  and  for  all  the  above  causes,  and 
for  divers  other  good  causes  of  demurrer  appearing  in  the  said  bill, 
this  defendant  does  demur  thereto ;  and  he  prays  the  judgment  of 
this  honourable  Court,  whether  he  shall  be  compelled  to  make  any 
further  and  other  answer  to  the  said  bill,  and  he  humbly  prays  to 
be  dismissed  from  hence,  with  his  reasonable  costs  in  this  behalf 
sustained." 

On  the  20th  of  May,  1834,  the  District  Court,  by  a  decree,  sus- 
tained the  demurrer,  and  ordered  the  bill  of  the  complainant  to  be 
dismissed. 

The  complainant  prosecuted  this  appeal. 
*6371       *The  case  was  argued  by  Mr.  White  and  Mr.  Key,  for 
J  the  appellants ;  and  by  Mr.  Clay  and  Mr.  Porter   for  the 
appellee. 

For  the  complainant  it  was  contended — 
1.  That  the  District  Court  of  Louisiana  has,  by  the  Constitution 
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and  laws  of  the  United  States,  the  same  chancery  powers  as  a 
Circuit  Court  of  the  United  States  within  the  other  states. 

2.  That  the  bill  filed,  presents  a  case  in  which,  by  law,  and  the 
usages  of  a  Court  of  Equity,  the  complainant  is  entitled  to  relief,  and 
that  the  demurrer  ought  to  have  been  overruled. 

3.  The  bill  of  complaint  presents  a  case  which,  according  to  the 
laws  and  practice  of  Louisiana,  entitles  the  complainant  to  relief. 

Mr.  Key,  for  the  appellant.  The'bill  states  a  case  for  a  Court 
of  Equity;  and  the  sole  inquiry  is,  whether  the  District  Court  of 
Louisiana  has,  by  the  Constitution  and  laws  of  the  United  States, 
the  same  chancery  powers  as  other  Courts  of  the  United  States. 
This  jurisdiction  that  Court  certainly  has,  unless  it  is  taken  away 
by  the  act  of  Congress  of  26th  May,  1824,  chap.  181,  7  L.  U.  S.  315, 
relating  to  the  proceedings  in  the  Courts  of  the  United  States  in 
Louisiana. 

That  act  directs  that  the  modes  of  proceeding  in  the  Courts  of 
the  United  States,  shall  be  the  same  as  in  the  Courts  of  Louisiana. 
The  District  Court  has  power  by  the  law  to  regulate  the  practice  in 
the  Court,  where  the  rules  of  the  State  Courts  are  not  adapted  to 
that  Court.  The  rules  which  the  Court  may  adopt,  must  be  such 
as  will  not  interfere  with  the  rights  of  parties  in  the  Court,  to  all  the 
remedies  which,  in  other  Courts  of  the  Union,  are  administered  ac- 
cording to  the  Constitution. 

Relief  in  equity,  when  there  is  not  a  plain  and  adequate  remedy 
in  law,  is  among  these  rights.  Cited,  4  Wheat.  212.  222.  115.  It 
became  the  duty  of  the  Court  to  make  adequate  rules  to  apply  such 
remedies.  It  will  be  contended,  by  the  appellees,  that  the  operation 
of  the  act  of  1824  was  to  take  away  equity  jurisdiction.  There  is 
nothing  in  the  letter  of  the  law  which  does  this ;  or  which  will,  in 
any  way,  authorize  the  inference  that  such  was  its  purpose.  The 
law,  says  the  Court,  may,  not  that  it  must  adopt  the  state  practice. 
As  the  Constitution  gives  a  right  to  relief  in  equity,  the  law  should 
be  "construed  so  as  to  enable  a  party  to  obtain  that  relief.  In  r»638 
Louisiana,  there  are  no  Courts  of  Chancery;  and,  therefore,  L 
no  rules  can  be  invoked  from  the  Louisiana  Courts  to  regulate  pro- 
ceedings in  equity  cases.  There  could  not  be  an  intention  by  Con- 
gress to  adopt  the  rules  of  the  State  Courts  in  such  cases,  as  no  rules 
having  any  application  to  cases  of  that  description,  existed. 

The  application  made  to  the  District  Court  of  the  District  of 
Louisiana,  was  not  termed  a  bill  in  equity,  or  in  chancery,  but  a 
bill  of  complaint ;  and  under  this,  if,  by  the  practice  of  Louisiana, 
relief  could  be  afforded,  why  was  it  not  given  ?  Jurisdiction,  even 
according  to  the  principles  asserted  by  the  appellees,  should  have 
been  taken  if  any  remedy  could  have  been  afforded  in  the  Courts 
of  Louisiana.  But  in  this  case,  the  Court  took  equitable  jurisdiction 
of  the  bill ;  for  it  sustained  the  demurrer,  and  dismissed  the  bill. 
Cited,  3  Peters,  434.  446.  450;  2  Mason,  270;  1  Gallison,  536. 

One  of  the  great  benefits  which,  under  the  Constitution,  a  party 
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who  goes  into  a  Court  of  Equity  has,  is  that  of  a  discovery.  This 
is  obtained  by  the  right  he  has  to  put  interrogatories  to  the  defend- 
ant ;  and  the  practice  of  the  Chancery  Courts  of  England  has  been 
adopted  in  the  Courts  of  the  United  States,  as  affording  the  means 
of  using  this,  as  well  as  all  other  rights  which  exist  under  that  prac- 
tice. It  is  a  right  not  depending  on  the  will  or  consent  of  the  Court 
But  in  the  Courts  of  the  state  of  Louisiana  the  right  to  a  discovery 
from  a  defendant  exists  only  by  the  consent  of  the  Court. 

The  complainant  here  presents  a  case  showing  wrongs,  oppres- 
sion, injustice,  and  usury.  He  has,  under  the  Constitution,  a  right 
to  present  his  case  in  a  federal  Court,  and  he  should  there  have  had 
relief.  These  are  constitutional  rights,  which  should  not  have  been 
denied  to  him;  and  yet  his  suit  is  dismissed,  and  no  remedy  is 
afforded  to  him. 

Mr.  Porter  and  Mr.  Clay,  for  the  appellee. 

It  is  understood,  that  the  question  in  this  case  is,  whether  the 
common  law,  and  the  equity  forms  of  proceeding,  shall  be  intro- 
duced into  Louisiana.  You  cannot  introduce  the  chancery  law 
unless  you  introduce  the  common  law;  and  if  this  is  done  it  will 
produce  great  dissatisfaction  in  that  state. 

•6391       *'*  **  a  s^n8u'ar  question,  whether  a  system  of  jurispru- 

J  dence  exists  in  a  state  where  it  is  not  known  or  understood. 

Whether,  in  a  community  where  the  civiHaw  prevails,  a  system  of 

laws  shall  be  introduced  which  are  against  their  prejudices.  H 

The  Constitution  was  formed  at  a  time  when  the  common  law 
prevailed  in  all  the  states  which  then  composed  the  Union.  In 
those  states  there  must  therefore  have  been  chancery  law,  for  it  is 
a  part  of  the  common  law ;  and  in  reference  to  this  state  of  things 
in  all  those  states  there  were  recognised  and  established  a  chancery 
and  a  common  law  jurisdiction,  and  the  principles  and  rules  of 
Courts  of  common  law  and  Courts  of  Chancery.  The  third  section 
of  the  third  article  shows  that  the  Constitution  did  not  introduce 
those  principles,  and  those  modes  of  proceedings.  It  found  them 
existing,  and  provided  for  their  administration.  The  terms  of  the 
Constitution  are:  "all  cases  of  law  and  equity  arising  under  the 
Constitution/1  The  difference  between  law  and  equity,  requiring 
different  tribunals  for  their  application  to  cases,  exists  in  no  other 
country  but  in  England  and  the  United  States. 

Our  proposition  is,  that  there  can  exist  no  equity  law  but  where 
the  common  law  prevails.  In  those  states  they  are  distinguishable 
from  each  other,  although  part  of  the  same  law,  and  these  distinc- 
tions are  considered  part  of  the  common  law :  and  different  Courts 
enforce  these  different  systems.  But  in  Louisiana  these  distinctions 
do  not  exist  To  talk  of  distinguishing  law  and  equity,  is  as  rea- 
sonable there  as  to  state  that  equity  and  equity  differ. 

Tiiese  views  of  the  subject  are  aided  by  the  act  of  Congress  of 
1792,  in  addition  to  the  act  of  1789.    The  latter  act  provides  for 
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modes  of  proceeding  in  Courts  of  Equity,  as  contradistinguished 
from  Courts  of  law. 

The  jurisdiction  of  the  Courts  of  the  United  States  is  to  be  exer- 
cised according  to  what  is  given  to  those  Courts  by  the  laws  of  the 
United  States ;  not  by  the  general  provisions  of  the  Constitution. 
If  the  highest  Court  under  the  Constitution  has  other  powers,  those 
of  the  inferior  Courts  exist  only  under  acts  of  Congress.  The 
cases  cognisable  under  the  Constitution,  are  those  arising  under 
the  Constitution  and  laws  of  the  United  States ;  and  this  is  not  such 
a  case. 

By  the  Constitution  and  laws  of  the  Union,  the  Courts  of  the 
•United  States  have  power  to  decide  rights  in  cases  between  r*640 
citizens  of  different  states,  arising  under  the  Constitution  and  *- 
laws  of  the  United  States ;  but  not  others. 

Does  the  term  "  law  and  equity"  run  through  all  the  provisions 
of  the  article  ?  It  is  contended  that  by  a  fair  and  grammatical  con- 
struction, it  does  not. 

This  Court  will  not  take  hold  of  all  the  powers  which  the  Con- 
stitution has  declared  to  belong  to  the  judiciary  department,  and 
make  rules  to  execute  those  powers.  Suppose  at  the  formation  of 
the  Constitution  there  had  existed  in  some  of  the  states  a  system  of 
civil  law,  and  no  common  law ;  would  the  common  law  have  been 
introduced  by  the  establishment  of  the  Constitution?  The  law 
would  have  been  taken  as  it  stood  and  was  enforced ;  as  no  purpose 
existed  to  introduce  new  systems  of  law,  but  only  to  carry  into 
effect  the  prevailing  laws. 

The  judiciary  act  provides,  that  jurisdiction  shall  be  given  to  the 
Courts  of  the  United  States  in  law  and  equity,  concurrent  with  the 
Courts  of  the  state.  But  where  there  is  no  equity  jurisdiction  in  a 
state,  how  can  there  be  a  concurrent  jurisdiction  ?  It  would  be  a 
limitation  of  the  powers  of  the  Courts  of  the  United  States  to  say 
they  have  no  jurisdiction,  except  in  cases  of  law  or  equity ;  as  it 
would  exclude  the  jurisdiction  from  cases  arising  under  any  laws. 
The  language  of  the  Constitution,  although  employed  at  the  period 
when  no  systems  existed  but  those  of  law  and  equity,  is  ample  for 
all  cases. 

As  to  the  suggestion  that  the  District  Judge  should  have  moulded 
the  proceedings  so  as  to  give  relief,  it  must  be  observed  that  the  case 
stood  before  the  judge  upon  a  special  demurrer,  assigning  for  cause 
that  the  plaintiff  had  departed  from  the  whole  course  of  proceeding 
in  that  Court.  It  was  not  asked  of  the  Court  below  that  the  pro- 
ceedings should  be  amended,  and  the  judge  was  bound  to  decide  the 
case  on  the  bill  and  the  demurrer.  But  if  a  District  Court  of  the 
United  States,  sitting  in  Louisiana,  has  law  and  equity  jurisdiction, 
and  giving  the  doctrine  its  full  effect ;  it  is  contended,  that  Congress, 
in  conferring  equity  jurisdiction  on  any  Court  of  the  United  States, 
has  power  to  declare  what  shall  be  the  form  of  proceedings  by 
which  that  equity  jurisdiction  is  to  be  exercised. 

The  first  proposition,  that  Congress  has  power  to  provide  forms 
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who  goes  into  a  Court  of  Equity  has,  is  that  of  a  discovery.  This 
is  obtained  by  the  right  he  has  to  put  interrogatories  to  the  defend- 
ant ;  and  the  practice  of  the  Chancery  Courts  of  England  has  been 
adopted  in  the  Courts  of  the  United  States,  as  affording  the  means 
of  using  this,  as  well  as  all  other  rights  which  exist  under  that  prac- 
tice. It  is  a  right  not  depending  on  the  will  or  consent  of  the  Court 
But  in  the  Courts  of  the  state  of  Louisiana  the  right  to  a  discovery 
from  a  defendant  exists  only  by  the  consent  of  the  Court. 

The  complainant  here  presents  a  case  showing  wrongs,  oppres- 
sion, injustice,  and  usury.  He  has,  under  the  Constitution,  a  right 
to  present  his  case  in  a  federal  Court,  and  he  should  there  have  had 
relief.  These  are  constitutional  rights,  which  should  not  have  been 
denied  to  him;  and  yet  his  suit  is  dismissed,  and  no  remedy  is 
afforded  to  him. 

Mr.  Porter  and  Mr.  Clay,  for  the  appellee. 

It  is  understood,  that  the  question  in  this  case  is,  whether  the 
common  law,  and  the  equity  forms  of  proceeding,  shall  be  intro- 
duced into  Louisiana.  You  cannot  introduce  the  chancery  law 
unless  you  introduce  the  common  law;  and  if  this  is  done  it  will 
produce  great  dissatisfaction  in  that  state. 

•6391       *'*  *s  a  ^n8u'ar  question,  whether  a  system  of  jurispru- 

J  dence  exists  in  a  state  where  it  is  not  known  or  understood. 

Whether,  in  a  community  where  the  civil  law  prevails,  a  system  of 

laws  shall  be  introduced  which  are  against  their  prejudices.  x 

The  Constitution  was  formed  at  a  time  when  the  common  law 
prevailed  in  all  the  states  which  then  composed  the  Union.  In 
those  states  there  must  therefore  have  been  chancery  law,  for  it  is 
a  part  of  the  common  law ;  and  in  reference  to  this  state  of  things 
in  all  those  states  there  were  recognised  and  established  a  chancery 
and  a  common  law  jurisdiction,  and  the  principles  and  rules  of 
Courts  of  common  law  and  Courts  of  Chancery.  The  third  section 
of  the  third  article  shows  that  the  Constitution  did  not  introduce 
those  principles,  and  those  modes  of  proceedings.  It  found  them 
existing,  and  provided  for  their  administration.  The  terms  of  the 
Constitution  are :  "  all  cases  of  law  and  equity  arising  under  the 
Constitution."  The  difference  between  law  and  equity,  requiring 
different  tribunals  for  their  application  to  cases,  exists  in  no  other 
country  but  in  England  and  the  United  States. 

Our  proposition  is,  that  there  can  exist  no  equity  law  but  where 
the  common  law  prevails.  In  those  states  they  are  distinguishable 
from  each  other,  although  part  of  the  same  law,  and  these  distinc- 
tions are  considered  part  of  the  common  law :  and  different  Courts 
enforce  these  different  systems.  But  in  Louisiana  these  distinctions 
do  not  exist.  To  talk  of  distinguishing  law  and  equity,  is  as  rea- 
sonable there  as  to  state  that  equity  and  equity  differ. 

Tiiese  views  of  the  subject  are  aided  by  the  act  of  Congress  of 
1792,  in  addition  to  the  act  of  1789.    The  latter  act  provides  for 
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modes  of  proceeding  in  Courts  of  Equity,  as  contradistinguished 
from  Courts  of  law. 

The  jurisdiction  of  the  Courts  of  the  United  States  is  to  be  exer- 
cised according  to  what  is  given  to  those  Courts  by  the  laws  of  the 
United  States ;  not  by  the  general  provisions  of  the  Constitution. 
If  the  highest  Court  under  the  Constitution  has  other  powers,  those 
of  the  inferior  Courts  exist  only  under  acts  of  Congress.  The 
cases  cognisable  under  the  Constitution,  are  those  arising  under 
the  Constitution  and  laws  of  the  United  States ;  and  this  is  not  such 
a  case. 

By  the  Constitution  and  laws  of  the  Union,  the  Courts  of  the 
•United  States  have  power  to  decide  rights  in  cases  between  r#640 
citizens  of  different  states,  arising  under  the  Constitution  and  ■- 
laws  of  the  United  States ;  but  not  others. 

Does  the  term  "  law  and  equity"  run  through  all  the  provisions 
of  the  article  ?  It  is  contended  that  by  a  fair  and  grammatical  con- 
struction, it  does  not. 

This  Court  will  not  take  hold  of  all  the  powers  which  the  Con- 
stitution has  declared  to  belong  to  the  judiciary  department,  and 
make  rules  to  execute  those  powers.  Suppose  at  the  formation  of 
the  Constitution  there  had  existed  in  some  of  the  states  a  system  of 
civil  law,  and  no  common  law ;  would  the  common  law  have  been 
introduced  by  the  establishment  of  the  Constitution?  The  law 
would  have  been  taken  as  it  stood  and  was  enforced ;  as  no  purpose 
existed  to  introduce  new  systems  of  law,  but  only  to  carry  into 
effect  the  prevailing  laws. 

The  judiciary  act  provides,  that  jurisdiction  shall  be  given  to  the 
Courts  of  the  United  States  in  law  and  equity,  concurrent  with  the 
Courts  of  the  state.  But  where  there  is  no  equity  jurisdiction  in  a 
state,  how  can  there  be  a  concurrent  jurisdiction  ?  It  would  be  a 
limitation  of  the  powers  of  the  Courts  of  the  United  States  to  say 
they  have  no  jurisdiction,  except  in  cases  of  law  or  equity ;  as  it 
would  exclude  the  jurisdiction  from  cases  arising  under  any  laws. 
The  language  of  the  Constitution,  although  employed  at  the  period 
when  no  systems  existed  but  those  of  law  and  equity,  is  ample  for 
all  cases. 

As  to  the  suggestion  that  the  District  Judge  should  have  moulded 
the  proceedings  so  as  to  give  relief,  it  must  be  observed  that  the  case 
stood  before  the  judge  upon  a  special  demurrer,  assigning  for  cause 
that  the  plaintiff  had  departed  from  the  whole  course  of  proceeding 
in  that  Court.  It  was  not  asked  of  the  Court  below  that  the  pro- 
ceedings should  be  amended,  and  the  judge  was  bound  to  decide  the 
case  on  the  bill  and  the  demurrer.  But  if  a  District  Court  of  the 
United  States,  sitting  in  Louisiana,  has  law  and  equity  jurisdiction, 
and  giving  the  doctrine  its  full  effect ;  it  is  contended,  that  Congress, 
in  conferring  equity  jurisdiction  on  any  Court  of  the  United  States, 
has  power  to  declare  what  shall  be  the  form  of  proceedings  by 
which  that  equity  jurisdiction  is  to  be  exercised. 

The  first  proposition,  that  Congress  has  power  to  provide  forms 
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*6411  °^  Proc®e<Hng  f°r  i*8  Equity  Courts,  will  not  be  doubted. 
J  *This  Court  has  more  than  once  decided,  as  has  been  stated, 
that  in  relation  to  the  inferior  Courts,  the  judicial  power  extends  no 
further  than  legislation  has  conferred  it.  If  this  be  true,  it  follows 
that  Congress  can  modify  the  means  by  which  that  power  is  to  be 
exercised,  as  well  as  limit  its  extent. 

The  second  proposition,  that  Congress  has  given  the  United 
States  Equity  Court  in  Louisiana,  forms  of  proceeding  different 
from  those  given  the  Courts  of  Chancery  in  England,  may  not  be 
so  obvious,  but  it  is  equally  true. 

The  provisions  of  the  act  of  Congress  of  the  26th  of  May,  1824, 
furnish  the  law  on  this  subject.  How  stands  the  case  on  that  law  ? 
All  civil  causes  in  the  District  Court  of  the  United  States  in  Louisi- 
ana must,  by  the  act  of  1824,  be  conformable  to  the  state  practice. 
A  suit  in  equity  is  a  civil  cause ;  but  a  suit  in  equity  shall  not  be 
conformable  to  the  state  practice. 

The  first  rule  in  the  construction  of  statutes  is  to  follow  the  letter, 
unless  the  interpretation  leads  to  an  absurd  and  pernicious  result. 
The  act  of  1824,  which  declares  that  the  forms  of  proceeding  in  the 
United  States  Court  shall  be  the  same  in  the  State  Court,  produces 
no  such  consequences.  Would  it  not,  therefore,  be  a  violation  of  a 
rule,  in  the  case  now  under  consideration,  that  though  the  law  said 
the  practice  in  both  Courts  should  be  the  same ;  this  Court  should 
pronounce  they  are  not  to  be  the  same. 

As  to  the  inquiry,  what  is  to  be  done  if  there  is  no  equity  State 
Court,  nor  any  law  regulating  the  practice  in  equity  cases.  This 
question  is  answered  by  the  cases  of  Robinson  v.  Campbell,  3  Wheat 
212,  4  Cond.  Rep.  235;  United  States  v.  Howland,  4  Wheat.  10S, 
4  Cond.  Rep.  404 ;  Parsons  v.  Bedford,  3  Peters,  433. 

When  it  is  said  that  the  proviso  in  the  act  of  1824,  gives  to  the 
judge  of  the  Court  of  the  United  States  power  to  modify  the  pro- 
ceedings  in  the  Courts  of  Louisiana,  and  therefore  there  is  no  im- 
perative and  absolute  force  given  to  the  state  proceedings;  this  is 
admitted  to  be  true.  It  does  leave  the  judge  power  to  modify  the 
state  proceedings ;  but  then  it  follows,  that  until  he  does  modify 
them,  they  form  the  rule.  Were  it  otherwise,  the  proviso  would  be 
the  rule  and  the  general  enacting  clause  the  exception. 
*6421  **'  la  Emitted  that  no  absolute  repeal  was  made  of  the 
J  antecedent  modes  of  proceeding  authorized  by  the  former 
acts  of  Congress.  There  is  no  absolute  repeal  of  those  laws,  but 
there  is  a  repeal  sub  modo,  that  is,  the  state  forms  of  proceedings 
take  place  of  the  common  law  and  equity  remedies,  unless  the  judge 
revives  them.  If  the  statute  has  not  this  force,  it  means  nothing 
and  effects  nothing. 

Now,  though  there  must  be  Courts  of  Equity  in  each  state,  which, 
in  the  absence  of  any  special  legislation,  are  to  be  governed  in  their 
practice  by  that  regulating  the  Court  of  Chancery  in  England; 
though  state  modes  of  proceeding  have  no  force  except  so  far  as 
Congress  gives  them  force ;  though  the  judge  may  make  rules  tc 
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modify  them ,  though  former  modes  of  proceeding  are  not  so  abso- 
lutely repealed,  but  that  the  judge  may  by  rule  preserve  them:  still 
any  or  all  of  these  postulates  do  not  authorize  the  conclusion  that 
Congress  may  not  take  the  civil  law  proceedings  of  Louisiana  for 
the  forms  of  an  equity  Court  in  Louisiana.  They  all  stand  by  the 
side  of  our  position,  not  opposite  to  it. 

The  proposition  is,  that  the  Congress  of  the  United  States  may 
adopt  what  forms  of  proceedings  it  thinks  fit  for  the  administration 
of  justice  in  its  equity  Courts,  provided  it  preserves  to  the  suitors 
the  power  of  the  Court  over  proof,  and  the  capacity  to  extend  relief, 
which  distinguish  a  Court  of  Equity  from  a  Court  of  Common  Law. 

Congress  has  clearly,  by  the  act  of  1824,  adopted  the  Louisiana 
practice.  What  does  that  act  say  ?  The  mode  of  proceeding .  in 
civil  causes  in  the  United  States  Courts  shall  be  conformable  to  the 
law  directing  the  modes  of  practice  in  the  State  Court,  unless  the 
judge  modify  them.  Well,  he  has  not  modified  them.  Then  why 
should  we  not  have  the  state  practice  ? 

If  our  civil  law  proceedings  give  full  effect  to  all  powers  of  an 
equity  Court;  if,  in  truth,  they  be  the  same:  why  should  the  fact 
of  their  being  called  law  proceedings  deprive  the  appellee  of  the 
benefit  of  the  act  of  1824?  It  is  not  admitted  that  an  adverse 
answer  .can  be  given  to  this  question.  The  truth  is,  that  there  are 
no  law  proceedings  in  Louisiana  as  contradistinguished  from  those 
in  equity ;  and  the  application  of  the  term  law  proceedings  to  a 
procedure  essentially  that  of  chancery,  is  the  cause  of  all  the  diffi- 
culty in  this  case.  *If  they  were  called  proceedings  in  r*64» 
equity,  it  appears  the  act  of  182/  would  apply ;  but  not  «■ 
being  so  called,  it  cannot. 

The  ordinary  Courts  of  Louisiana  are  armed  with  the  full  powers 
ol  an  equity  tribunal.  So  true  is  this,  that  the  counsel  for  the  ap- 
pellant is  challenged  to  show  the  slightest  discrepancy  in  any  im- 
portant particular;  and  it  is  believed  that  if  any  one  of  the  Court 
were  about  to  create  a  Court  of  Equity,  not  by  a  general  reference 
to  another  system,  but  by  a  special  enactment,  he  would  take  the 
Louisiana  statute  as  a  model ;  or,  if  he  did  not,  his  own  legal  ac- 
complishments would  induce  him  to  draw  up  one  in  all  respects 
similar. 

There  is  a  most  important  statute  which  has  been  overlooked.  It 
is  that  of  1828,  ch.  68.  It  is  urged  that  the  national  legislature,  by 
the  act  of  1824,  intended  to  change  the  former  practice  of  the  law, 
and  on  the  equity  side  of  the  District  Court,  in  Louisiana,  and  intro- 
duce the  civil  law  practice  into  both ;  and  that,  in  fact,  it  had  done 
so.  The  act  of  1828  is  referred  to,  wherein  it  is  declared  that  the 
forms  of  proceeding  in  the  Courts  of  the  United  States,  in  all  states 
admitted  into  the  Union  since  the  year  1789,  should  be  according  to 
common  law  and  equity  forms ;  but  that  the  provision  of  the  act 
should  not  be  applied  to  the  state  of  Louisiana.  It  appears  that  in 
no  more  clear  or  unequivocal  manner  could  Congress  have  declared 
their  opinion  that  Louisiana  had  another  system  provided  for  her, 
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and  that  it  would  be  unwise  and  unjust  to  give  to  her  what  was 
properly  extended  to  others. 

Mr.  White,  of  Florida,  for  the  appellant. 

The  act  of  Congress  organizing  a  District  Court  for  the  territory 
of  Orleans,  conferred  upon  it  the  same  jurisdiction  as  that  which 
was  exercised  by  the  Court  of  the  Kentucky  District 

The  act  of  1812,  providing  for  the  admission  of  the  state  of  Lou- 
isiana into  the  Union,  declares  that  the  District  Court  of  the  state  of 
Louisiana,  shall  have  the  same  powers  and  jurisdiction  as  the  Dis- 
trict Court  for  the  territory  of  Orleans. 

This  law  refers  to  the  act  which  was  based  upon  the  act  organizing 
a  Court  of  the  United  States  for  the  Kentucky  District,  which,  under 
the  provisions  of  the  act  constituting  it,  had  all  the  powers  of  a  Cir- 
cuit Court  of  the  United  States  within  the  other  states. 
♦6441  ***  may  t*ien  ke  assumed  that,  by  the  laws  of  the  United 
J  States,  the  District  Court  of  the  state  of  Louisiana  had,  prior 
to  the  act  of  1824,  the  same  powers  and  jurisdiction  at  law  and  in 
equity,  as  that  possessed  and  exercised  in  all  respects  by  the  Circuit 
Courts  of  the  United  States  within  the  several  states. 

This  jurisdiction  is  regulated  by  law,  in  pursuance  of  the  Consti- 
tution. 

The  first  section  of  the  third  article  of  the  Constitution  declares 
that  the  "judicial  power  of  the  United  States  shall  be  vested  in  a 
Supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may, 
from  time  to  time,  ordain  and  establish."  The  District  Court  of 
Louisiana  is,  as  it  has  been  shown,  one  of  these  inferior  Courts  or- 
dained and  established,  in  which  this  judicial  power  is  vested. 

The  second  section,  third  article,  declares  that  "  the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity.'9  From  the  moment  of 
the  establishment  of  the  District  Court  of  Louisiana,  there  were 
vested  in  it  by  the  Constitution,  equity  powers  and  jurisdiction; 
these  powers  and  that  jurisdiction  cannot  be  changed  or  limited  by 
any  act  of  Congress.  The  jurisdiction  not  only  of  the  Supreme 
Court,  but  of  the  inferior  Courts,  is  established  by  the  Constitution ; 
and  cannot  be  diminished,  altered,  or  limited,  under  the  pretext  of 
regulating  the  practice  of  the  Courts  by  Congress.  If,  then,  the  act 
of  1824  was  susceptible  of  the  construction  placed  upon  it  by  the 
learned  counsel  for  the  appellee,  it  would  be  a  violation  of  the  Con- 
stitution of  the  United  States.  Congress  have  as  much  power  to  de- 
clare that  any  other  provision  of  the  Constitution  shall  be  dispensed 
with,  or  suspended  in  any  state  of  this  Union,  as  to  enact  that  the 
judicial  power  of  the  District  Court  of  Louisiana  shall  not  extend 
to  cases  in  equity :  and  the  equity  referred  to  has  been  construed  by 
this  Court,  to  be  that  system  we  borrow  from  the  parent  country ;  in 
other  words,  that  good,  old,  conscientious,  honest  system,  based  on 
the  civil  law,  as  understood  and  practised  in  England. 

From  this  view  of  the  powers  conferred  by  the  Constitution  and 
iaws  of  the  United  States,  it  is  proposed  to  establish  these  points : 
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1.  That  the  District  Court  of  the  United  States,  sitting  in  Louisi- 
ana, has  equity  jurisdiction. 

2.  That  there  are  no  equity  proceedings  in  Louisiana  as  r*645 
•contradistinguished  from  law ;  and  that  there  is  no  law  of  *• 

the  state  of  Louisiana,  directing  the  mode  of  practice  in  equity 
cases  as  contradistinguished  from  cases  at  law. 

It  is  not  to  be  disputed,  after  admitting  the  equity  jurisdiction  of 
the  District  Court,  that  its  chancery  powers  are  the  same,  its  rule  of 
decision  the  same,  and  its  jurisdiction  the  same  as  those  of  the  Cir- 
cuit Courts  of  the  United  States  in  the  other  states.  The  character 
of  the  state  law  has  no  influence  whatever  upon  the  exercise  of 
equitable  jurisdiction  by  this  Court.  Its  remedies  in  equity  are  not 
to  be  according  to  the  practice  of  the  State  Court,  but  according  to 
the  principles  of  equity  as  distinguished  and  defined  in  that  country 
from  which  we  derive  our  knowledge  of  these  principles.  The  Dis- 
trict Court  of  Louisiana  is,  in  fine,  a  thoroughly  organized  Court  of 
Equity ;  and  as  perfectly  competent  to  the-  administration  of  equity 
principles,  as  a  Court  of  Chancery  in  England,  or  a  Court  of  Equity 
in  Virginia  or  New  York.  So  it  is  in  all  the  other  states,  by  the  judi- 
ciary act  of  1789,  made  in  execution  of  the  Constitution  of  the  Uni- 
ted States ;  and  so  it  consequently  is  in  the  state  of  Louisiana,  whose 
inhabitants  enjoy  the  benefits  of  the  same  law  and  Constitution,  to 
be  expounded  in  precisely  the  same  way  towards  them,  as  towards 
the  other  states. 

It  is  also  free  from  dispute  that,  by  the  process  act  of  1792,  which 
was  extended  to  Louisiana,  the  modes  of  proceeding  in  suits  of  equi- 
ty, in  the  District  Court  of  Louisiana,  were  not  to  be  according  to 
the  practice  of  the  State  Courts,  but  according  to  the  principles,  rules, 
and  usages  which  belong  to  Courts  of  Equity,  as  contradistinguished 
from  Courts  of  Common  Law ;  subject  to  such  alteration  by  the 
Courts  as  might  be  thought  expedient,  &c. 

The  situation  or  condition  of  the  District  Court  of  Louisiana,  be- 
fore the  act  of  1824  was  passed,  must  be  admitted,  then,  to  have  been 
as  follows.  It  was  a  Court  of  Equity,  in  the  most  comprehensive 
sense  of  that  expression,  according  to  the  principles  of  equity  juris- 
diction as  defined  and  distinguished  in  England,  with  such  limita- 
tions only  as  were  to  be  found  in  the  Constitution  and  laws  of  the 
United  States.  The  practice  of  the  Court,  moreover,  was  such  as 
prevailed  in  Courts  of  Equity,  as  distinguished  from  Courts  of  Law; 
and  the  rules  of  its  practice  were  to  be  sought,  like  its  jurisdiction, 
in  the  principles,  *rules,  and  usages  of  Courts  of  Equity,  un-  r*646 
less  altered  in  the  manner  authorized  by  the  act  of  1792.  L 
Whether  the  District  Court  of  Louisiana,  at  any  time,  actually  ex- 
ercised its  jurisdiction  according  to  this  practice,  is  of  no  moment ; 
the  Court  possessed  the  faculty  of  exercising  it  in  this  way,  when* 
ever  a  suitor  should  lawfully  appeal  to  it. 

It  is  in  regard  to  a  Court  of  Equity  of  this  description,  constituted 
by  a  law  of  the  United  States,  to  exercise  its  powers  according  to 
the  laws  and  the  Constitution  of  the  United  States,  that  the  act  of  the 
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26th  of  May,  1894,  is  to  be  interpreted :  and  it  is  to  be  interpreted 
with  the  aid  and  influence  of  the  admission  that  the  Courts  of  Lou- 
isiana exercise  no  jurisdiction  in  equity,  as  distinguished  from  law, 
and  have  no  practice  applicable  to  such  a  distinction ;  and  that  there 
is  no  law  of  the  state  directing  the  mode  of  practice  in  such  suits  of 
equity.  The  act  is  to  be  interpreted  as  it  ought  to  be,  in  a  case 
where  it  is  acknowledged  that  the  mode  of  practice  prescribed  by 
the  law  of  Louisiana  is  applied  to  the  cases  in  which  proceedings 
are  at  law,  and  not  in  equity  as  distinguished  from  law ;  and  that 
there  is  no  law  of  the  state  nor  practice  of  the  Courts,  having  any 
reference  to  a  proceeding  in  equity  as  distinguished  from  law. 

With  this  view  of  the  equity  jurisdiction,  and  modes  of  proceed* 
ing  in  equity,  of  the  District  Court  of  the  United  States  in  Louisiana, 
before  the  act  of  the  26th  of  May,  1824,  we  proceed  to  a  brief  con- 
sideration of  that  act. 

The  act  of  1824  does  not  absolutely  repeal  the  antecedent  modes 
of  proceeding  authorized  in  the  District  Court  of  the  United  States, 
under  the  former  acts  of  Congress ;  nor  give  imperative  force  to  the 
modes  of  proceeding  in  civil  causes  in  Louisiana.  This  was  decided 
in  Parsons  v.  Bedford,  and  the  counsel  of  the  appellee  admit  the 
propriety  of  that  decision.  The  act,  in  general  terms,  provides  that 
the  mode  of  proceeding  in  civil  causes,  in  the  Courts  of  the  United 
States  in  Louisiana,  shall  be  conformable  to  the  laws  directing  the 
mode  of  practice  in  the  District  Courts  of  said  state ;  but  the  judge  of 
the  United  States  Court  is  authorized  to  make  such  provisions  as  may 
be  necessary  to  adapt  the  state  laws  of  procedure  to  the  organiza- 
tion of  such  Court  of  the  United  States,  and  to  avoid  any  discre- 
pancy, if  any  such  should  exist,  between  such  state  laws,  and  the 
laws  of  the  United  States. 

The  terms  of  the  act  are  broad  enough  to  comprehend  every 
*6471  description  of  civil  causes;  suits  in  equity  as  well  as  suits  at 
-J  law :  and  to  require  that  all  of  them  shall  conform  to  the  laws 
directing  the  mode  of  proceeding  in  the  State  Courts :  but  whether 
suits  in  equity  are  or  are  not  comprehended,  must  depend  on  the 
laws  of  Louisiana,  which  are  made  the  guide,  subject  to  the  power 
of  modification  in  the  judge.  If  the  laws  of  Louisiana  contain  no 
direction  as  to  the  mode  of  practice  in  suits  of  equity,  as  contradis- 
tinguished from  suits  of  law,  and  if  this  distinction  is,  as  has  been 
stated,  unknown  to  the  Courts  of  that  state,  then  it  is  submitted  as 
the  true  construction  of  the  act  of  May,  1824,  that  the  practice  in 
equity  suits  must  stand  upon  the  process  act  of  1799,  because  there 
is  no  direction  in  the  state  laws  to  affect  the  practice  in  such  suits. 
It  cannot  be  reasonably  contended,  that  if  the  state  laws  did  not 
direct  the  mode  of  practice  in  the  District  Courts  of  the  state,  in  any 
respect,  that,  nevertheless,  the  practice  of  the  United  States  Courts 
in  equity  suits  was  to  undergo  a  change,  and  to  conform  to  the 
practice  of  the  State  Courts.  The  conformity  required,  is  that  of 
the  practice  of  the  United  States  Courts  to  the  laws,  directing  the 
mode  of  practice  in  the  State  Courts,  and  not  to  the  practice  itself: 
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and  this  is  the  plainer,  from  the  power  given  to  the  judge  by  the 
proviso,  which  is,  to  make  such  rules,  &c.,  as  shall  avoid  the  dis- 
crepancy, if  there  be  any,  not  between  the  practice  of  the  State 
Courts  and  that  of  the  federal  Courts,  but  between  such  state  laws 
and  the  laws  of  the  United  States.  The  intention  of  the  act  of  1824 
was,  in  fine,  to  subject  the  practice  of  the  United  States  Courts  to 
the  directions  of  the  law  of  the  state,  if  there  were  any,  as  it  was 
before  subjected  to  the  laws  of  the  United  States;  merely  providing, 
by  a  power  in  the  judge,  to  render  the  laws  of  procedure  conformable 
with  the  organization  of  the  Court,  and  to  prevent  discrepancy:  but 
it  was  not  the  intention  of  the  act  to  change  the  practice,  if  there 
was  no  such  direction.  Now,  if  the  state  laws  make  no  direction  as 
to  the  mode  of  proceeding  in  the  State  Courts,  then  the  act  of  1824 
is  wholly  without  effect ;  and  if  the  state  laws  contain  no  direction 
as  to  suits  in  equity  in  the  State  Courts,  then  the  act  of  1824  is  wholly 
without  effect  upon  suits  in  equity  in  the  United  States  Courts.  As 
there  was  no  absolute  repeal  of  the  antecedent  equity  practice,  by 
the  act  of  1824,  that  practice  continues  in  force  until  the  state  laws 
contain  a  "direction  in  regard  to  the  practice  in  such  suits  in  r«fi4Q 
the  State  Courts.  L    TO 

The  counsel  for  the  appellee  contend,  that  as  the  act  of  1824 
leaves  the  judge  the  power  to  modify  the  state  proceedings,  "  it  fol- 
lows, that  until  he  does  modify  them,  they  form  the  rule ;  and  that 
were  it  otherwise,  the  proviso  would  be  the  rule,  and  the  general 
enacting  clause  the  exception/'  But  this  is  plainly  a  non  sequitur; 
for  the  state  proceedings  do  not  form  the  rule  in  equity  until  the  judge 
modifies  them,  unless  the  direction  in  the  state  laws  applies  to  the 
practice  of  suits  in  equity.  If  it  does  not,  no  modification  is  neces- 
sary, because  the  state  law,  for  want  of  a  direction,  does  not  apply 
at  all. 

The  learned  counsel  also  contend,  that  although  there  is  no  abso- 
lute repeal  of  antecedent  modes  of  proceeding,  authorized  by  former 
acts  of  Congress,  yet,  "there  is  a  repeal  sub  modo ;  that  is,  the  state 
forms  of  proceedings  take  place  of  •  the  common  law  and  English 
remedies,  unless  the  judge  revives  them.,,  But  this  begs  the  very 
question.  The  argument  for  the  appellant  is,  on  the  contrary,  that 
there  is  no  repeal,  absolute  or  sub  modo,  of  the  antecedent  modes, 
unless  the  state  law  contains  a  direction  in  regard  to  the  suits  in 
which  those  antecedent  modes  of  practice  were  authorized.  If  it  is 
silent  in  regard  to  suits  in  equity,  then  the  antecedent  practice  in 
equity  is  not  repealed  at  all. 

The  counsel  for  the  appellee  state  their  proposition  in  the  follow- 
ing terms :  "  That  the  Congress  of  the  United  States  may  adopt 
what  forms  of  proceeding  it  thinks  fit,  for  the  administration  of  jus- 
tice in  its  equity  Courts,  provided  it  preserves  to  the  suitors  the 
power  of  the  Court  over  proof,  and  the  capacity  to  extend  relief, 
which  distinguish  a  Court  of  Eauity  from  a  Court  of  Common  Law ;" 
and  "that  Congress  has  clearly,  by  the  act  of  1824,  adopted  the 
Louisiana  practice ;  for  what  does  that  act  say?    The  mode  of  pro- 
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ceeding  in  civil  causes  in  the  United  States  Court  shall  be  conform- 
able to  the  law  directing  the  modes  of  practice  in  the  State  Court, 
unless  the  judge  modify  them.  Well,  he  has  not  modified  them. 
Then  why  should  we  not  have  the  state  practice  ?" 

The  answer  may  be  readily  given.  The  proposition  is  not  con- 
sistently pursued  throughout.  Congress  has  not,  by  the  act  of  1824, 
•6491  a"°Pte(l  l^e  Louisiana  practice,  generally  or  *absolutely,  as 
J  the  proposition  imports;  nor  does  that  act  adopt  the  practice 
at  all.  The  very  terms  quoted  by  the  counsel  are,  that  the  proceed- 
ings in  the  United  States  Courts  are  to  be  conformable  to  the  laws 
directing  the  practice ;  and  unless  the  laws  direct  the  practice  in 
equity  suits  in  the  State  Courts,  they  contain  no  direction  to  which 
the  equity  practice  in  the  United  States  can  conform;  in  other  words, 
there  is  no  law  of  Louisiana  upon  the  subject  of  equity  suits,  and 
consequently  there  is  no  law  for  the  practice  in  equity  suits  to  con- 
form to.  The  state  practice,  therefore,  is  not  to  be  followed  in  an 
equity  cause,  because  it  is  the  practice  in  suits  at  law  as  distinguished 
from  equity,  and  not  the  practice  in  suits  in  equity  as  distinguished 
from  law;  in  regard  to  which  latter  suits,  there  is  no  law  of  Louisi- 
ana directing  any  thing. 

It  may  perhaps  be  said,  that  the  arguments  thus  stated  mistake 
the  intention  of  the  act  of  1824,  which  was  to  make  the  practice  in 
the  Courts  of  the  United  States  in  suits  of  all  kinds,  conform  to  the 
directions  of  the  law  of  Louisiana  in  suits  of  any  kind ;  and  that  this 
is  shown  by  the  terms  of  the  law,  which  says  that  the  mode  of  pro- 
ceeding in  such  causes  in  the  Courts  of  the  United  States,  shall  be 
conformable  to  the  laws  directing  the  practice  in  the  District  Courts 
of  the  state,  without  saying  in  what  causes,  whether  of  one  descrip- 
tion or  another. 

It  is  submitted,  however,  that  the  act  is  most  reasonably  inter- 
preted in  being  held  to  give  effect  to  the  law  of  Louisiana  in  cases 
to  which  it  applies,  and  not  in  cases  to  which  it  does  not  apply.  If 
the  argument  stated  in  the  preceding  paragraph  is  carried  out,  it  will 
extend  to  this :  that  the  law  directing  the  practice  in  suits  between 
ordinary  parties  in  the  State  Courts,is  to  govern  in  causes  of  admiralty 
and  maritime  jurisdiction  in  the  United  States  Courts — for  these  are 
certainly  civil  causes,  and  come  as  fully  within  the  letter  as  suits  in 
equity.  It  will  extend  even  to  this:  that  the  state  law  directing  the 
modes  of  proceeding  in  criminal  causes,  is  to  govern  in  the  United 
States  Courts  in  civil  causes — which  is  of  course  too  extravagant  to 
be  maintained.  But  where  is  the  line  to  be  drawn,  if  it  has  not  been 
truly  drawn  in  the  preceding  remarks  by  the  counsel  for  the  appellee? 
The  conformity  which  the  act  of  1824  intended  to  produce,  is  the  con- 
formity between  corresponding  or  similar  causes,  and  not  between 
*6501  causes  *haying  no  correspondence  or  similarity;  and  it  refers 
J  to  the  law,  and  not  to  the  practice  of  the  State  Courts,  for  this 
very  reason.  If  the  reference  had  been  to  the  practice  of  the  State 
Courts,  in  civil  causes,  and  not  to  the  law,  it  might  be  considered 
that  the  practice  was  rigorously  adopted,  however  incongruous,  and 
488 


JANUARY  TERM,  1835.  650 

[Litingaton  t.  Stoiy.] 

whether  applicable  or  not :  but  when  the  reference  is  to  the  law 
directing  the  practice,  then  the  reason,  spirit,  intention,  scope,  and 
application  of  the  law,  altogether,  form  a  part  of  it ;  and  if  it  means 
to  give  no  direction  in  regard  to  suits  of  a  certain  description,  it  is  as 
to  them  as  if  it  were  no  law* 

The  result  of  these  remarks  may  be  briefly  stated  as  follows :  the 
act  of  1824  intended  that  the  practice  in  the  United  States  Courts 
should  follow  the  direction  of  the  law  of  Louisiana  regulating  the 
practice  of  the  State  Courts.  That  law  does  contain  a  direction  in 
regard  to  suits  at  law,  and  to  this  direction  suits  at  law  in  the  United 
States  Court  must  conform,  subject  to  the  power  of  modification  in 
the  judge.  It  does  not  contain  a  direction  in  regard  to  suits  in  equity ; 
and,  therefore,  such  suits  are  to  follow  the  antecedent  modes  of  pro- 
cedure authorized  by  former  acts  of  Congress.  The  rules  of  pro- 
ceeding  in  the  State  Court,  however  clearly  the  counsel  for  the 
appellee  may  have  shown  that  "  they  are  fully  adapted  to  a  Court 
of  Equity ,"  are  not  the  practice  of  the  Courts  of  the  United  States, 
because  no  law  of  Congress  has  enacted  that  they  shall  be.  It  is 
not  enough  to  show  that  the  state  practice  is  adapted  to  a  Court  of 
Equity,  it  must  also  be  shown  that  it  has  been  adopted  for  equity 
suits  in  the  United  States  Court  by  an  act  of  Congress. 

On  this  point,  however,  of  adaptation  of  the  state  mode  of  pro- 
cedure to  suits  in  equity,  the  counsel  for  the  appellant  will  make  a 
few  remarks.  That  by  modifications  it  may  become  adapted  to 
such  suits,  need  not  be  controverted ;  for  the  basis  of  the  state  pro- 
cedure being  petition  and  answer,  if  the  power  of  modification  is 
unbounded,  it  may,  of  course,  be  modified  to  the  very  point  of  adap- 
tation. The  act  of  1824,  indeed,  authorizes  the  very  end  or  result, 
by  enacting  that  the  judge  may  make  such  rules  and  provisions  as 
may  be  necessary  to  adapt  the  state  laws  of  procedure  to  the  organi- 
zation of  the  federal  Court ;  and  where  the  counsel  for  the  appellee 
find  a  reason  for  their  strenuous  claim  to  the  benefit  of  the  state 
practice,  *in  preference  to  what  they  style  the  chancery  prac-  r*651 
tice  of  England,  when  the  power  of  modification  under  the  *- 
act  of  1824  is  large  enough  to  produce  a  perfect  similitude  of  the 
two,  it  is  difficult  to  perceive. 

That  the  practice  of  the  State  Courts  is  not  adapted  at  present  to 
suits  in  equity,  has  not,  it  is  believed,  been  shown,  nor  can  it  be.  It 
must  be  useless  to  point  out  all,  or,  indeed,  any  of  the  differences 
which  exist  between  the  two  modes  of  procedure ;  the  statement 
of  a  general  principle  will  be  sufficient  to  show  it,  and  that  is,  that 
the  remedies  in  equity  result  from  the  principles  of  equity,  and  that 
they  must  be  sought,  obtained,  and  used  in  conformity  to  those  prin- 
ciples. A  mode  of  procedure  which  does  not  acknowledge  the  dis- 
tinction, cannot  give  the  remedies  which  depend  upon  the  distinc- 
tion. It  may,  without  doubt,  be  made  to  give  them  by  modifica- 
tions ;  but  to  say  this,  is  to  say,  that  in  their  present  state,  they 
cannot  give  them.  Whether  the  act  of  Congress  might  not  safely 
have  extended  this  mode  of  procedure  to  suits  in  equity  alone,  with 
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a  power  of  modification,  is,  however,  not  the  question ;  for  it  may, 
perhaps,  safely  extend  any  mode  of  procedure,  with  the  same  modi- 
fying power ;  but  it  is,  whether  they  have  extended  it  by  the  act  of 
1824,  and  that  they  have  not,  has,  it  is  hoped,  been  already 
shown. 

There  is  one  remark,  which  it  is  deemed  proper  to  make,  in 
regard  to  proceedings  in  equity  suits  in  the  Courts  of  the  United 
States.  The  distinction  between  law  and  equity  exists  in  the  con- 
stitution as  well  as  in  the  organization  of  the  federal  Courts.  It 
cannot  be  lawful  to  confound  it  Rights  of  the  highest  nature 
depend  upon  it  If  the  case  is  an  equity  case,  its  modes  of  proof 
and  trial,  as  well  as  its  decrees,  are  of  one  kind ;  if  at  law,  they  are 
of  another.  A  plaintiff  cannot  submit  the  trial  of  facts  in  a  case  at 
law  to  the  Court  $  nor  can  the  facts,  in  such  a  case,  when  tried  by  a 
jury,  be  reviewed  by  the  Court.  These  are  great  constitutional 
provisions,  and  they  cannot  be  secured  without  maintaining  the  dis- 
tinction between  suits  at  law  and  suits  in  equity ;  or  without  main- 
taining equity  pleadings,  which  are  essential  to  give  effect  to  the  dis- 
tinction. The  pleadings  must  show  a  case  in  equity,  and  not  a  case 
at  law ;  they  must  be  such  as  to  enable  the  Court  to  form  the  issue, 
and  also  to  decide  it ;  such  also  as  to  give  the  parties  the  benefit  of 
*652l  *a  rev*ew  *n  *e  Supreme  Court :  the  pleadings,  the  proofs, 
-I  and  the  decree,  must  all  be  so  framed,  as  to  show  what  is 
asked,  what  is  the  party's  right  to  it  in  equity;  what  is  granted,  and 
'that  what  is  granted  is  within  the  competency  of  a  Court  of  Equity ; 
and  that  a  code  of  procedure  for  cases  at  law  will  answer  fully 
these  ends,  is  not  admitted,  and  has  not  been  shown.  That  the 
principles  of  equity  can  be  so  applied  in  Louisiana  as  to  give  an 
effect  to  contracts  and  transactions  in  violation  of  the  laws  of  the 
state,  is  a  position  that  it  was  not  expected  to  find  in  the  argument 
for  the  appellees,  manifesting  so  strong  a  regard  for  the  legislature 
of  that  state.  Those  principles  are  of  universal  obligation,  from 
their  conformity  to  justice  and  conscience  between  the  parties,  and 
to  the  will  of  the  legislature,  which  can  never  be  presumed  to  au- 
thorize what  is  contrary  to  either;  and,  therefore,  can  never  be 
applied,  except  to  promote  probity  and  fair  dealing  among  men,  and 
to  aid  the  laws  of  the  land  in  advancing  both. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

The  appellant,  Edward  Livingston,  filed  his  bill  of  complaint  in 
the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  against  the  appellee,  Benjamin  Story,  to  set  aside  a  con- 
veyance made  by  him,  of  certain  lots  of  land  in  the  city  of  New 
Orleans,  and  to  be  restored  to  the  possession  of  said  lots ;  alleging 
that  the  deed  was  given  on  a  contract  for  the  loan  of  money.  Al- 
though in  the  form  of  a  sale,  it  was  in  reality  a  pledge  for  the  re 
payment  of  the  money  loaned,  and  calling  for  an  account  of  the 
rents  and  profits  of  the  property. 
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To  this  bill  the  defendant  demurred ;  and  the  Court  sustained  the 
demurrer  and  dismissed  the  complainant's  bill,  and  the  cause  comes 
into  this  Court  on  appeal. 

It  will  be  enough  for  the  purpose  of  disposing  of  the  questions 
which  have  been  made  in  this  case,  to  state  only  some  of  the  lead- 
ing facts  which  are  set  forth  and  stated  in  the  bill. 

The  bill  alleges,  that  on  or  about  the  25th  of  July,  1832,  the  de- 
fendant and  John  A.  Fort  loaned  to  him,  the  complainant,  the  sum 
of  twenty-two  thousand  nine  hundred  and  thirty-six  dollars,  to 
secure  the  payment  of  which,  with  interest  at  the  rate  of  eighteen 
per  cent  per  annum,  he  conveyed  to  them  a  lot  of  ground  in  New 
Orleans,  with  the  "buildings  and  improvements  thereon.  r*6~o 
That  a  counter*letter  or  instrument  was,  at  the  same  time,  *- 
executed  by  the  other  parties,  by  which  they  stipulated  to  reconvey 
the  property  on  certain  conditions.  That  the  lot  was  covered  with 
fifteen  stores,  in  an  unfinished  state,  and  the  object  of  the  loan  was 
to  complete  them.  The  property  is  stated  to  have  been  worth  at 
that  time  sixty  thousand  dollars,  and  is  now  worth  double  that  sum. 
That  the  complainant,  soon  after  the  said  transaction,  left  New  Or- 
leans, where  he  then  resided,  on  a  visit  to  the  state  of  New  York, 
expecting  that  during  his  absence  some  of  the  stores  would  have 
been  finished,  or  in  a  state  to  let.  That  on  his  return,  he  found  that 
Story  and  Fort  had  paid  eight  thousand  dollars  to  a  contractor,  who 
bad  failed  to  finish  the  buildings,  the  rent  of  each  of  the  three 
smallest  of  which  would  be  the  interest  of  ten  thousand  dollars  a 
year  when  finished.  A  further  time  was  requested  for  the  payment 
of  the  money,  which  Story  and  Ford  would  not  agree  to;  but  upon 
condition  that  the  property  should  be  advertised  for  sale  on  a  cer- 
tain day  named;  that  the  sum  due  should  be  increased  from  twenty- 
five  thousand  dollars  to  twenty-seven  thousand  dollars,  which  sum 
was  made  up  by  adding  to  the  twenty-five  thousand  dollars  the  fol- 
lowing sums ;  fifteen  hundred  dollars  for  interest  for  the  delay  of 
four  months,  at  eighteen  percent;  eight  hundred  dollars  for  auc- 
tioneer's commissions;  fifty  dollars  for  advertising,  and  two  hundred 
dollars  arbitrarily  added,  without  any  designation ;  and  that  he,  the 
complainant,  should  annul  the  counter-letter  given  to  him  by  Story 
and  Fort  That  the  complainant,  being  entirely  at  the  mercy  of  the 
said  Story  and  Fort,  consented  to  these  terms,  in  hopes  of  being 
able  to  relieve  himself  before  the  day  fixed  for  the  sale  of  his  pro- 
perty; but  being  disappointed,  he  was  on  that  day,  in  order  to 
obtain  a  delay  of  sixty  days,  forced  to  consent  to  sign  a  paper,  by 
which  it  was  agreed  that  the  debt  should  be  augmented  to  the  sum 
of  twenty-seven  thousand  eight  hundred  and  thirty  dollars,  and  that 
if  the  same  was  not  paid  at  the  expiration  of  the  sixty  days,  the 
property  should  belong  to  the  said  Fort  and  Story,  without  any  sale. 
The  bill  contains  some  other  allegations  of  hardship  and  oppression, 
and  alleges  that  the  rents  and  profits  of  the  property,  received  by 
Fort  and  Story,  in  the  lifetime  of  Fort,  and  by  Story,  since  the  death 
of  Fort,  amount,  at  least,  to  sixty  thousand  dollars.    The  bill  then 
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prays  that  the  said  Benjamin  Story  may  be  cited  to  appear  to  the 
bill  of  complaint,  and  answer  the  interrogatories  therein  propounded. 
•6541  *  ^^e  defendant,  *n  the  Court  below,  demurs  to  the  whole 
J  bill,  and  for  cause,  shows  that  the  complainant  has  not  by 
his  said  bill  made  such  a  case  as  entitles  him,  in  a  Court  of  Equity 
in  this  state,  to  any  discovery  from  this  defendant,  touching  the  mat- 
ters contained  in  this  bill,  nor  any  or  either  of  such  matters ;  nor  to 
entitle  the  said  complainant  to  any  relief  in  this  Court,  touching  any 
of  the  matters  therein  complained  of.  The  want  of  proper  parties 
«s  also  assigned  for  cause  of  demurrer. 

The  Court  below  did  not  notice  the  want  of  parties,  but  sustained 
the  demurrer  on  the  other  causes  assigned. 

The  argument  addressed  to  this  Court  has  been  confined  princi- 
pally to  the  general  question,  whether  the  District  Court  of  the 
United  States,  in  Louisiana,  has  equity  powers ;  and,  if  so,  what 
are  the  modes  of  proceeding  in  the  exercise  of  such  powers.  The 
great  earnestness  with  which  this  power  has  been  denied  at  the  bar 
to  the  District  Court,  may  make  it  proper  briefly  to  state  the  origin 
of  the  District  Court  of  that  state,  and  the  jurisdiction  conferred 
upon  it  by  the  laws  of  the  United  States.  When  the  Constitution 
was  adopted,  and  the  Courts  of  the  Union  organized,  and  their  juris- 
diction distributed,  Louisiana  formed  no  part  of  this  Union.  It  is 
not  reasonable,  therefore,  to  conclude  that  any  phraseology  has  been 
adopted  with  a  view  to  the  peculiar  local  system  of  laws  in  that 
state.  She  was  admitted  into  the  Union  in  the  year  1812 ;  and,  by 
the  act  of  Congress,  passed  for  that  purpose,  4  Laws  U.  S.  402,  it 
is  declared,  that  there  shall  be  established  a  District  Court,  to  consist 
of  one  judge,  to  be  called  the  District  Judge,  who  shall,  in  all  things, 
have  and  exercise  the  same  jurisdiction  and  powers,  which,  by  the 
act,  the  title  whereof  is  in  this  section  recited,  were  given  to  the 
District  Judge  of  the  territory  of  Orleans.  By  the  act  here  referred 
to  for  the  jurisdiction  and  powers  of  the  Court,  3  Laws  U.  S.  606, 
a  District  Court  is  established,  to  consist  of  one  judge ;  and  it  de- 
clares that  he  shall,  in  all  things,  have  and  exercise  the  same  juris- 
diction and  powers  which  are  by  law  given  to,  or  may  be  exercised, 
by  the  judge  of  the  Kentucky  district.  And,  by  the  judiciary  act 
of  1789,  2  Laws  U.  S.  60,  it  is  declared,  that  the  District  Court  in 
Kentucky  shall,  besides  the  jurisdiction  given  to  other  District 
Courts,  have  jurisdiction  of  all  other  causes,  except  of  appeals 
•6551  *an(*  wr*te  °^  error>  hereinafter  made  cognisable  in  a  Circuit 
J  Court,  and  shall  proceed  therein  in  the  same  manner  as  a 
Circuit  Court.  And  such  manner  of  proceeding  is  pointed  out  by 
the  process  act  of  1792,  2  Laws  U.  S.  299,  which  declares  that 
the  modes  of  proceeding  in  suits  of  common  law,  shall  be  the  same 
as  are  now  used  in  the  said  Courts  respectively,  in  pursuance  of  the 
act  entitled,  "  an  act  to  regulate  process  in  the  Courts  of  the  United 
States;  viz.,  the  same  as  are  now  used  and  allowed  in  the  Su- 
preme Courts  of  the  respective  states,  2  Laws  U  S.  72 ;  and  in 
suits  of  equity,  and  those  of  admiralty  and  maritime  jurisdiction, 
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according  to  the  principles,  rules,  and  usages  which  belong  to 
Courts  of  Equity,  and  Courts  of  Admiralty  respectively,  as  con- 
tradistinguished from  Courts  of  Common  Law ;  subject  to  such  alte- 
ration by  the  Courts  as  may  be  thought  expedient,  &c. 

From  this  view  of  the  acts  of  Congress,  it  will  be  seen  that  prior 
to  the  act  of  1824,  which  will  be  noticed  hereafter,  Louisiana  when 
she  came  into  the  Union  had  organized  therein  a  District  Court  of 
the  United  States,  having  the  same  jurisdiction,  except  as  to  appeals 
and  writs  of  error,  as  the  Circuit  Courts  of  the  United  States,  in  the 
other  states.  And  that  in  the  modes  of  proceeding,  that  Court  was 
required  to  proceed  according  to  the  principles,  rules,  and  usages 
which  belong  to  Courts  of  Equity,  as  contradistinguished  from 
Courts  of  Common  Law.  And  whether  there  were  or  not,  in  the 
several  states,  Courts  of  Equity  proceeding  according  to  such  prin- 
ciples and  usages,  made  no  difference,  according  to  the  construction 
uniformly  adopted  by  this  Court. 

In  the  case  of  Robinson  v.  Campbell,  3  Wheat.  2229  it  is  said,  that 
in  some  states  in  the  Union,  no  Court  of  Chancery  exists  to  admi- 
nister equitable  relief.  In  some  of  the  states,  Courts  of  law  recognise 
and  enforce  in  suits  at  law,  all  equitable  claims  and  rights  which  a 
Court  of  Equity  would  recognise  and  enforce ;  and  in  others  all 
relief  is  denied,  and  such  equitable  claims  and  rights  are  to  be  con- 
sidered as  mere  nullities  at  law:  and  a  construction,  therefore,  that 
would  adopt  the  state  practice  in  all  its  extent,  would  at  once  extin- 
guish in  such  states  the  exercise  of  equitable  jurisdiction.  That  the 
acts  of  Congress  have  distinguished  between  remedies  at  common 
law  and  in  equity,  and  that  to  .effectuate  the  purposes  of  the  r*656 
•legislature,  the  remedies  in  the  Courts  of  the  United  States  '- 
are  to  be  at  common  law  or  in  equity,  not  according  to  the  practice 
of  the  State  Courts,  but  according  to  the  principles  of  common  law 
and  equity,  as  distinguished  and  defined  in  that  country  from  which 
we  derive  our  knowledge  of  those  principles.  So  also  in  the  case 
of  the  United  States  v.  Howland,  4  Wheat.  114,  the  bill  was  filed  on 
the  equity  side  of  the  Circuit  Court  of  the  United  States,  in  Massa- 
chusetts, in, which  state  there  was  no  Court  of  Chancery;  and  in 
answer  to  this  objection  the  Court  say:  "as  the  Courts  of  the  Union 
have  a  chancery  jurisdiction  in  every  state,  and  the  judiciary  act 
confers  the  same  chancery  powers  on  all,  and  gives  the  same  rule 
of  decision,  its  jurisdiction  in  Massachusetts  must  be  the  same  as  in 
other  states." 

That  Congress  has  the  power  to  establish  Circuit  and  District 
Courts  in  any  and  all  the  states,  and  confer  on  them  equitable  juris- 
diction in  cases  coming  within  the  Constitution,  cannot  admit  of  a 
doubt.  It  falls  within  the  express  words  of  the  Constitution.  "  The 
judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  Courts  as  the  Congress  may,  from  time  to 
time,  ordain  and  establish."  Article  3.  And  that  the  power  to  ordain 
and  establish,  carries  with  it  the  power  to  prescribe  and  regulate  the 
modes  of  proceeding  in  such  Courts,,  admits  of  as  little  doubt.  And, 
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indeed,  upon  no  other  ground  can  the  appellee,  in  this  case,  claim 
the  benefit  of  the  act  of  1824,  Sessions  Laws,  56.  The  very  title 
of  that  act  is  to  regulate  the  mode  of  practice  in  the  Courts  of  the 
United  States,  in  the  District  of  Louisiana;  and  it  professes  no  more 
than  to  regulate  the  practice.  It  declares  that  the  mode  of  proceed- 
ing in  civil  causes,  in  the  Courts  of  the  United  States,  that  now  are, 
or  hereafter  may  be  established  in  the  state  of  Louisiana,  shall  be 
conformable  to  the  laws  directing  the  mode  of  proceeding  in  the 
District  Courts  of  said  state.  And  power  is  given  to  the  judge  of 
the  United  States  Court  to  make,  by  rule,  such  provisions  as  are  ne- 
cessary to  adapt  the  laws  of  procedure  in  the  State  Court,  to  the 
organization  of  the  Courts  of  the  United  States;  so  as  to  avoid  any 
discrepancy,  if  any  such  should  exist,  between  such  state  laws  and 
the  laws  of  the  United  States.  The  descriptive  terms  here  used, 
*6571  c*v*'  acti°ns>  are  broad  enough  to  embrace  cases  at  *law  and 
-I  in  equity;  and  may  very  fairly  be  construed,  as  used  in  con- 
tradistinction to  criminal  causes.  There  are  no  restrictive  or  explana- 
tory words  employed,  limiting  the  terms  to  actions  at  law.  They 
apply  equally  to  cases  in  equity;  and  if  there  are  any  laws  in 
Louisiana  directing  the  mode  of  procedure  in  equity  causes,  they 
are  adopted  by  the  act  of  1824,  and  will  govern  the  practice  in  the 
Courts  of  the  United  States.  But  the  question  arises,  what  is  to  be 
done  if  there  are  no  equity  State  Courts,  nor  any  laws  regulating 
the  practice  in  equity  causes.  This  question  would  seem  to  be 
answered  by  the  cases  already  referred  to,  of  Robinson  t>.  Campbell, 
and  The  United  States  v.  Howland.  And  also  by  the  case  of  Par- 
sons v.  Bedford,  3  Peters,  444.  In  the  latter  case,  the  Court  say, 
"  that  the  course  of  proceeding,  under  the  state  law  of  Louisiana, 
could  not,  of  itself,  have  any  intrinsic  force  or  obligation  in  the 
Courts  of  the  United  States  organized  in  that  state,  except  so  far 
as  the  act  of  1824  adopted  the  state  practice;  that  no  absolute 
repeal  was  intended  of  the  antecedent  modes  of  proceeding  author- 
ized in  the  Courts  of  the  United  States,  under  the  former  acts  of 
Congress." 

If,  then,  as  has  been  asserted  at  the  bar,  there  are-no  equitable 
claims  or  rights  recognised  in  that  state,  nor  any  Courts  of  Equity, 
nor  state  laws  regulating  the  practice  in  equity  causes,  the  law  of 
1824  does  not  apply  to  the  case  now  before  this  Court;  and  the 
District  Court  was  bound  to  adopt  the  antecedent  mode  of  proceed- 
ing authorized  under  the  former  acts  of  Congress:  otherwise,  as  is 
said  in  the  case  of  Robinson  v.  Campbell,  the  exercise  of  equitable 
jurisdiction  would  be  extinguished  in  that  state ;  because  no  equita- 
ble claims  or  rights  which  a  Court  of  Equity  would  enforce,  are  there 
recognised.  And  there  being  no  Court  of  Equity  in  that  state,  does 
not  prevent  the  exercise  of  equity  jurisdiction  in  the  Courts  of  the 
United  States,  according  to  the  doctrine  of  this  Court  in  the  case  of 
the  United  States  v.  Howland,  which  arose  in  the  state  of  Massa- 
chusetts, w-iere  there  are  no  equity  State  Courts.  We  nave  not 
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been  referred  to  any  state  law  of  Louisiana,  establishing  any  state 
practice  in  equity  cases ;  nor  to  any  rules  adopted  by  the  District 
Judge  in  relation  to  such  practice;  and  we  have  some  reason  to 
conclude  that  no  such  rules  exist.  For,  in  a  record  now  before 
•us,  from  that  Court,  in  the  case  of  Sebastian  Hiriart  v.  Jean  r*658 
Gassies  Ballon,  (a)  we  find  a  set  of  rules  purporting  to  have  L 
been  adopted  by  the  Court  on  the  14th  of  December,  1829,  with  the 
following  caption :  "  General  rules  for  the  government  of  the  United 
States  Court  in  the  Eastern  District  of  Louisiana,  in  civil  causes  or 
suits  at  law,  as  contradistinguished  from  admiralty  and  equity  causes, 
and  criminal  prosecutions ;  made  in  pursuance  of  the  seventeenth 
section  of  the  judiciary  act  of  1789,  and  of  the  first  section  of  the 
act  of  Congress  of  the  26th  of  May,  1824,  entitled,  «  An  act  to  regu- 
late the  mode  of  practice  in  the  Courts  of  the  United  States  for  the 
District  of  Louisiana.' "  And  all  other  rules  are  annulled ;  and  these 
rules  relate  to  suits  at  law  and  in  admiralty  only,  and  not  to  suits  in 
equity.  From  which  it  is  reasonable  to  infer,  that  the  District  Judge 
did  not  consider  the  act  of  1824  as  extending  to  suits  in  equity;  and 
if  so,  it  is  very  certain  that  the  demurrer  ought  to  have  been  over- 
ruled. For,  according  to  the  ordinary  mode  of  proceeding  in  Courts 
of  Equity,  the  matters  stated  in  the  bill  are  abundantly  sufficient  to 
entitle  the  complainant,  both  to  a  discovery  and  relief;  and  by  the 
demurrer,  every  thing  well  set  forth,  and  which  was  necessary  to  sup- 
port the  demand  in  the  bill,  must  be  taken  to  be  true.  1  Ves.  Sen. 
426 ;  1  Ves.  Jun.  289.  And  if  any  part  of  the  bill  is  good,  and 
entitles  the  complainant,  either  to  relief  or  discovery,  a  demurrer  to 
the  whole  bill  cannot  be  sustained.  It  is  an  established  and  universal 
rule  of  pleading  in  chancery,  that  a  defendant  may  meet  a  complain- 
ant's bill  by  several  modes  of  defence.  He  may  demur,  answer,  and 
plead  to  different  parts  of  a  bill.  So  that  if  a  bill  for  discovery  and 
relief  contains  proper  matter  for  the  one,  and  not  for  the  other,  the 
defendant  should  answer  the  proper,  and  demur  to  the  improper 
matter.  But  if  he  demurs  to  the  whole  bill,  the  demurrer  must  be 
overruled.     5  Johns.  Chan.  186;  1  Johns.  Ca.  438. 

But  if  we  test  this  bill  by  any  law  of  Louisiana  which  has  been 
shown  at  the  bar,  or  that  has  fallen  under  our  observation,  the  de- 
murrer cannot  be  sustained.  The  objection  founded  on  the  alleged 
want  of  proper  parties,  because  the  heir  and  "residuary  lega-  r*fi59 
tee  of  John  A.  Fort  is  not  made  a  party,  is  not  well  founded.  *- 
The  bill  states,  that  in  the  year  1828,  after  the  death  of  Fort,  the 
defendant,  Benjamin  Story,  took  the  whole  of  the  property,  by  some 
arrangement  with  the  heirs  of  Fort ;  and  that  he  ever  since  has 
been,  and  is  now,  in  the  sole  possession  thereof,  and  has  received 
the  rents  and  profits  of  the  same.  This  fact  the  demurrer  admits. 
Whereby,  Benjamin  Story  became  the  sole  party  in  interest. 

The  causes  of  demurrer  assigned,  are  general ;  that  the  complain- 
ant has  not,  by  his  bill,  made  such  a  case  as  entitles  him,  in  a  Court 

(a)  Ante,  page  166. 
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of  Equity  in  that  state,  either  to  a  discovery  or  relief.  In  the  argu- 
ment at  the  bar,  there  has  been  no  attempt  to  point  oat  in  what 
respect  the  bill  is  defective,  either  in  form  or  substance,  as  to  the 
discovery ;  if  it  is  to  be  governed  by  the  ordinary  rules  of  pleading 
in  a  Court  of  Chancery.  And  if  the  objection  rests  upon  the  want 
of  the  right  in  the  complainant  to  ca\l  upon  the  defendant  for  any 
discovery  at  all,  the  objection  is  not  sustained  even  by  the  laws  of 
Louisiana.  But  on  the  contrary,  it  is  expressly  provided  by  a  law 
of  that  state,  that  when  any  plaintiff  shall  wish  to  obtain  a  disco- 
very from  the  defendant,  on  oath,  such  plaintiff  may  insert  in  his 
petition,  pertinent  interrogatories,  and  may  call  upon  the  defendant 
to  answer  them  on  oath;  and  that  the  defendaut  shall  distinctly 
answer  to  such  interrogatories,  provided  they  do  not  tend  to 
charge  him  with  any  crime  or  offence  against  any  penal  law: 
neither  of  which  has  been  pretended  in  this  case.  2  Martin's 
Dig.  158. 

Nor  has  it  been  attempted  to  point  out  in  what  respect  the  bill 
of  complaint  is  defective,  either  in  form  or  substance,  as  to  the  mat* 
ters  of  relief  prayed.  In  this  respect,  also,  the  bill,  according  to  the 
ordinary  course  of  proceeding  in  a  Court  of  Chancery,  is  unobjec- 
tionable ;  and  indeed  would  be  amply  sufficient  in  the  State  Courts, 
under  the  law  of  Louisiana ;  which  declares  that  all  suits  in  the 
Supreme  Court  shall  be  commenced  by  petition,  addressed  to  the 
Court,  which  shall  state  the  names  of  the  parties,  their  places  of 
residence,  and  the  cause  of  action,  with  the  necessary  circumstances 
of  places  and  dates ;  and  shall  conclude  with  a  prayer  for  relief 
adapted  to  the  circumstances  of  the  case.  2  Martin's  Dig.  148. 
•6601  These  are  the  "essential  requisites  in  an  ordinary  bill  in 
J  Chancery.  It  can  certainly  not  be  pretended,  that  it  is  any 
objection  in  the  case  before  us,  that  the  bill  filed  is  called  a  bill  of 
complaint,  instead  of  a  petition. 

The  sufficiency  of  the  objections,  therefore,  must  turn  upon  the 
general  question,  whether  the  District  Court  of  Louisiana  has,  by 
the  Constitution  and  laws  of  the  United  States,  the  same  equity 
powers,  as  a  Circuit  Court  of  the  United  States  has  in  the  other 
states  of  the  Union ;  and  we  think  it  has  been  already  shown  that 
it  has :  but  that,  according  to  the  provisions  of  the  act  of  1824,  the 
mode  of  proceeding  in  the  exercise  of  such  powers,  must  be  con- 
formably to  the  laws  directing  the  mode  of  practice  in  the  District 
Courts  of  that  state,  if  any  such  exist ;  and  according  to  such  rules 
as  may  be  established  by  the  judge  of  the  District  Court  under  the 
authority  of  the  act  of  1824.  And  if  no  such  laws  and  rules  appli- 
cable to  the  case  exist  in  the  state  of  Louisiana,  then  such  equity 
powers  must  be  exercised  according  to  the  principles,  rules,  and 
usages  of  the  Circuit  Courts  of  the  United  States,  a?  regulated 
and  prescribed  for  the  Circuit  Courts  in  the  other  states  of  the 
Union. 

The  decree  of  the  District  Court  must,  accordingly,  be  reversed; 
and  the  cause  sent  back  for  further  proceedings. 
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Mr.  Justice  M'Lean. 

The  inferior  Courts  of  the  United  States  can  only  exercise  juris- 
diction under  the  laws  of  Congress;  and  a  general  lfew  giving 
equity  jurisdiction  will  apply  as  well  to  the  Courts  of  the  United 
States  in  Louisiana,  as  in  any  other  state  in  the  Union.  The  same 
may  be  said  as  to  a  general  law  regulating  the  exercise  of  a  com- 
mon law  jurisdiction. 

But,  as  it  regards  the  Courts  of  the  United  States  in  Louisiana, 
Congress  have  made  an  exception  from  the  general  law,  by  the  act 
of  1824.  This  act  provides,  "that  the  mode  of  proceeding  in  civil 
causes  in  the  Courts  of  the  United  States,  that  now  are,  or  hereafter 
may  be  established  in  the  State  of  Louisiana,  shall  be  conformable 
to  the  laws  directing  the  mode  of  practice  in  the  District  Court 
of  the  said  state :  provided,  that  the  judge  of  any  such  Court  of  the 
United  States  may  alter  the  times  limited  or  allowed  for  different 
proceedings  in  the  State  Courts,  and  make,  by  rule,  such  r*fi61 
other  provisions  as  may  be  necessary  to  adapt  the  said  laws  *- 
of  procedure  to  the  organization  of  such  Court  of  the  United 
States ;  and  to  avoid  any  discrepancy,  if  any  such  should  exist,  be- 
tween such  state  laws  and  the  laws  of  the  United  States." 

The  proceedings  in  the  State  Courts  of  Louisiana  are  conforma- 
bly to  the  civil  law ;  and  the  same  course  of  proceeding  under  the 
above  law,  has  been  adopted  in  the  District  Court  of  the  United 
States  in  that  state ;  and  by  the  judgment  of  this  Court,  this  course 
of  practice  has  been  sustained. 

The  above  act  applies  to  all  civil  causes,  and,  of  couise,  embraces 
all  causes  both  at  common  law  and  in  chancery ;  and  its  provisions 
apply  as  forcibly  to  an  equitable  jurisdiction,  as  to  one  exercised  in 
accordance  with  the  rules  of  the  common  law.  The  peculiar  mode  of 
procedure  under  the  Louisiana  practice,  preserves,  substantially,  the 
same  forms  in  affording  a  remedy  in  all  cases.  And  whether  the 
ground  of  action  be  in  the  principles  of  the  common  law,  or  in  the 
exercise  of  an  equitable  jurisdiction,  by  this  mode  of  proceeding  an 
adequate  remedy  is  given. 

In  "  an  act  further  to  regulate  process  in  the  Courts  of  the  United 
States,"  passed  in  1828,  and  which  provides  for  "proceedings  in 
equity,  according  to  the  principles,  rules,  and  usages  which  belong  to 
Courts  of  Equity,"  &c.,  it  is  declared,  that  its  provisions  shall  not  be 
extended  to  any  Court  of  the  United  States  in  Louisiana. 

No  stronger  legislative  provision  could  have  been  adopted  to  show 
that  Congress  did  not  consider  that  the  "  principles,  rules,  and  usages 
which  belong  to  Courts  of  Equity,"  were  in  force  in  that  state. 
And  this  view  was,  in  my  opinion,  correct,  as  the  law  of  1824  had 
made  the  federal  Court  practice  in  Louisiana  an  exception  to  the 
general  law  on  the  subject. 

If  the  principles,  rules,  and  usages,  which  belong  to  Courts  of 

Equity,  are  to  be  regarded  in  the  District  Court  of  Louisiana,  the 

same  principle  must  adopt,  in  the  same  Court,  the  rules  and  usages 

which  belong  to  Courts  of  Common  Law.    But  the  latter  have  been 
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abrogated  by  the  act  of  1824,  agreeably  to  the  decision  of  this 
Court ;  and  it  appears  to  me,  this  decision  must  equally  apply  to 

*662l  t'ie  f°riner'    H  *e  act  °*  1824  ^e  *wg*ritedt  it  must  regtt- 
J  late  the  mode  of  proceeding  in  all  civil  causes,  as  contradis- 
tinguished from  criminal  ones. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  District  Court  of  the  United  States,  for  the  Eastern  District  of  Lou- 
isiana, and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered  and  decreed  by  this  Court,  that  the  decree  of  the  said  Dis- 
trict Court  in  this  cause  be,  and  the  same  is  hereby,  reversed ;  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the  said 
District  Court  for  further  proceedings  to  be  had  therein,  according 
to  law  and  justice,  and  in  conformity  to  the  opinion  and  decree  of 
this  Court. 
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*Elisha  Winn  and  others,  Plaintiffs  in  error,  v.  William 

Patterson. 

Georgia.  Ejectment  for  a  tract  of  land  in  Franklin  county,  Georgia,  held  under  a  grant  to 
Basil  Jones,  and  conveyed  by  the  attorney  of  Basil  Jones  to  the  defendant  in  error.  See 
11  Wheat  380,  6  Peters,  233.  A  copy  of  the  grant  was  produced  in  evidence;  and  a 
copy  of  a  power  of  attorney,  dated  6th  of  August,  1793,  to  Thomas  8mith,  authorizing 
him  to  sell  the  land,  executed  in  the  presence  of  Abram  Jones,  J.  P.,  and  Thomas  Har- 
wood.  This  copy  was  certified  from  the  records  of  Richmond  county,  Georgia,  and  re- 
corded 1 1th  of  July,  1795.  The  original  power  of  attorney  was  lost,  and  evidence  of  the 
loss,  to  introduce  the  copy,  was  given. 

What  evidence  is  sufficient  to  introduce  secondary  proof. 

The  deputy  clerk  of  the  Richmond  County  Court,  who,  as  such,  had  recorded  the  original 
power  of  attorney,  swore  that  he  was  well  acquainted  with  Abram  Jones,  esquire,  and  his 
handwriting,  during  the  year  1793,  dec.  That  the  record  of  the  power  of  attorney  from 
B.  Jones  to  T.  Smith,  made  by  himself,  while  clerk  of  the  Court,  is  a  copy  of  an  original 
power  of  attorney,  which  he  believes  to  have  been  genuine,  for  that  the  official  signature 
of  Abram  Jones,  must  have  induced  him  to  commit  the  same  to  record ;  and  mat  the 
copy  of  that  said  power  of  attorney,  the  one  offered  in  evidence,  had  been  compared  with 
the  record  of  the  original  made  by  himself,  and  is  a  true  copy.  Upon  this  evidence  the 
plaintiff  offered  the  copy  in  evidence,  and  it  was  admitted  by  the  Circuit  Court  Held, 
that  there  was  no  error  in  admitting  this  evidence. 

At  the  time  of  the  admission  of  this  evidence,  it  was  forty  years  old.  Abram  Jones,  the 
subscribing  witness  to  the  original,  was  long  since  dead,  and  it  did  not  appear  that  the 
other  witness  was  alive.  The  original  power  did  not  exist,  so  that  no  evidence  of  the 
handwriting  of  the  other  witness  could  be  given.  After  the  lapse  of  thirty  years  from 
the  execution  of  a  deed,  the  witnesses  are  presumed  to  be  dead ;  and  this  is  the  common 
ground  for  dispensing  with  the  production  of  them,  without  any  search  for  them,  or  proof 
of  their  death,  when  the  original  deed  is  before  the  Court  for  proof.  This  rule  applies 
not  only  to  grants  of  land,  but  to  all  other  deeds  where  the  instrument  comes  from  the 
custody  of  the  proper  party  claiming  under  it,  or  entitled  to  its  custody. 

The  case  of  Patterson  v.  Winn,  5  Peters,  233.  244,  cited. 

The  rule  is  admitted,  that  a  copy  of  a  copy  is  not  evidence.  This  rule  properly  applies  to 
cases  where  the  copy  is  taken  from  a  copy,  the  original  being  still  in  existence,  and  capa- 
ble of  being  compared  with  it,  for  then  it  is  a  second  remove  from  the  original ;  or  when 
it  is  a  copy  of  a  copy  of  a  record,  the  record  being  in  existence,  and  deemed  by  law  as 
high  evidence  as  the  original ;  for  then  it  is  also  a  second  remove  from  the  original.  But 
it  is  a  quite  different  question  whether  it  applies  to  cases  of  secondary  evidence  where  the 
original  is  lost,  and  the  record  of  it  is  not  deemed  in  law  as  high  as  the  original,  or  when 
the  copy  of  a  copy  is  the  highest  proof  in  existence.  (In  this  case,  the  power  of  attorney 
was  recorded  in  Richmond  •  county,  and  the  land  in  controversy  was  in  Frank- 
lin county.)  Held,  that  this  is  not  the  case  of  a  mere  copy  of  a  copy  verified  [*664 
as  such ;  but  it  is  the  case  of  a  second  copy  verified  as  a  true  copy  of  the  ori- 
ginal 

If  a  certified  copy  of  a  duly  recorded  deed  is  evidence,  it  is  not  necessary  to  produce  the  ori- 
ginal book  in  which  the  same  was  recorded. 

There  are  cases  when  grants  and  securities  made  contrary  to  the  prohibitions  of  a  statute, 
in  part,  are,  upon  the  true  construction  of  the  intent  of  the  statute,  void  in  toto.  But  it 
is  very  different  in  cases  standing  merely  on  the  common  law.  And,  therefore,  at  the 
common  law,  in  order  to  make  a  grant  void,  in  toto,  for  fraud  or  covin,  the  fraud  or  covin 
must  infect  the  whole  transaction,  or  be  so  mixed  up  in  it,  as  not  to  be  capable  of  a  dis- 
tinct and  separate  consideration. 

A  grant  may  be  good  for  part  of  the  land  granted,  and  bad  as  to  other  parts  of  the  same. 

The  case  of  Patterson  v.  Jenks,  2  Peters,  216.  235,  cited. 

IN  error  to  the  Circuit  Court  of  the  Uuited  States,  for  the  District 
of  Georgia. 
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In  February,  1820,  an  action  of  ejectment  was  instituted  in  the 
Circuit  Court,  by  the  lessee  of  William  Patterson  against  Elisha 
Winn  and  others,  to  recover  a  tract  of  land  in  the  county  of  Frank- 
lin, in  the  state  of  Georgia.  The  case  has  been  twice  before  this 
Court  on  writ  of  error.  11  Wheat.  380;  6  Cond.  Rep.  355 ;  and  8 
Peters,  233.  Many  of  the  material  facts  in  the  case  will  be  found  in 
the  reports  referred  to. 

At  November  term,  1833,  of  the  Circuit  Court,  in  pursuance  of 
the  mandate  of  this  Court,  a  new  trial  of  the  case  took  place ;  and 
the  plaintiff  gave  in  evidence  a  grant  from  the  state  of  Georgia  to 
Basil  Jones,  for  seven  thousand  eight  hundred  acres  of  land,  includ- 
ing the  lands  in  controversy  in  this  suit,  dated  24th  May,  1787,  with 
a  plot  of  the  survey  of  the  said  land  annexed ;  a  copy  of  a  power 
of  attorney  from  Basil  Jones  to  Thomas  Smith,  Jan.,  purporting  to 
be  dated  the  6th  of  August,  1793,  authorizing  Smith,  inter  alia, 
to  sell  and  convey  the  tract  of  seven  thousand  eight  hundred  acres ; 
which  power  purported  to  be  signed  and  sealed  in  the  presence  of 
Abram  Jones,  J.  P.  and  Thomas  Harwood,  Jun. ;  and  the  copy  was 
certified  to  be  a  true  copy  from  the  records  of  Richmond  county, 
Georgia,  and  recorded  there  on  the  11th  July,  1795 ;  and  to  account 
for  the  loss  of  the  original  power  of  attorney  of  which  the  copy  was 
offered,  and  of  the  use  of  due  diligence  and  search  for  the  same,  the 
plaintiff  read  the  depositions  of  William  Patterson  and  others,  the 
particulars  of  which,  and  all  the  evidence  in  the  case,  are  stated  in 
the  bill  of  exceptions.  The  defendant  objected  to  the  evidence,  and 
*6651  *t'ie  ^ourt  ov"erruled  the  objection,  and  allowed  the  paper  to 
J  be  read  to  the  jury.  To  this  decision  of  the  Court  the  de- 
fendant excepted,  and  the  Court  sealed  a  bill  of  exceptions.  In  the 
further  progress  of  the  case  further  evidence  was  offered,  and  certain 
instructions  thereon  asked  of  the  Court,  which  were  refused ;  and 
the  refusal  of  the  Court  to  give  such  instructions  was  the  subject  of 
another  exception. 

The  jury,  under  the  charge  of  the  Court,  found  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  entered ;  and  the  defendants 
prosecuted  this  writ  of  error. 

The  bills  of  exceptions  were  as  follow. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  gave  in  evidence 
a  copy  of  a  grant  from  the  state  of  Georgia  to  Basil  Jones,  for  seven 
thousand  three  hundred  acres,  bearing  date  on  the  24th  day  of  May, 
1787,  together  with  a  plat  of  survey  of  the  said  land  thereto  annexed, 
(a  copy  of  which  plat  and  grant  was  in  the  record ;)  and  further  of- 
fered to  give  in  evidence  to  the  jury  a  paper  writing,  purporting  to 
be  a  copy  of  a  power  of  attorney  from  Basil  Jones  to  Thomas  Smyth, 
Junior,  executed  on  the  6th  day  of  August,  1793,  by  Basil  Jones,  in 
the  presence  of  Abram  Jones,  J.  P.  and  Thomas  Harwood,  on  which 
copy  there  was  a  certificate  under  the  official  seal,  of  John  H.  Mann, 
clerk  of  the  Superior  Court  of  Richmond  county,  stating  that  it  was 
a  true  copy  from  the  record  in  his  office,  entered  on  book,  &c,  on  the 
11th  July,  1795.  A  certificate  from  John  H.  Montgomery,  one  of 
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the  judges  of  the  Superior  Court,  was  annexed,  stating  that  the  offi 
cer  who  certified  the  copy,  was  the  clerk  of  the  Superior  Court,  that 
his  signature  was  entitled  to  full  faith  and  credit,  and  that  the  attes- 
tation was  in  due  form.  The  power  of  attorney  authorized  Thomas 
Smyth,  Junior,  to  sell  and  dispose  of  seven  thousand  three  hundred 
acres  of  land  granted  to  Basil  Jones,  part  of  which  is  the  land  for 
which  this  ejectment  was  brought. 

To  account  for  the  loss  of  the  original  power  of  attorney,  the 
plaintiff  below  produced  his  affidavit,  stating  his  belief  that  the  said 
original  grant  to  Basil  Jones  had  been  lost  or  destroyed.  This  affi- 
davit was  made  on  the  23d  of  July,  1833 ;  also  the  deposition  of  An- 
drew Fleming,  stating  numerous  and  particular  acts  which  he  had 
performed  to  discover  the  said  'originals.  This  deposition  r*666 
set  forth  diligent  examinations  for  the  lost  papers  in  various  *- 
places,  and  by  inquiries  of  all  such  persons  where  and  with  whom 
the  said  papers  might  probably  have  been  found,  if  they  had  not 
been  altogether  lost  or  destroyed. 

Also  the  answers  to  interrogatories  of  Anna  Maria  Smyth,  the 
widow  of  Thomas  Smyth,  relative  to  the  lost  papers,  and  stating  that 
she  had  not  been  able  to  find  them  among  the  papers  of  her  deceased 
husband,  nor  had  she  ever  seen  them,  although  she  had  the  custody 
of  all  the  papers  left  by  her  deceased  husband. 

And  further  to  account  for  the  loss  of  the  said  original  power, 
Richard  H.  Wilde,  Esq;  was  examined  on  interrogatories  propounded 
to  him,  who  stated  that  he  had  made  diligent  search  for  the  said 
power  of  attorney,  with  the  assistance  of  the  clerk,  in  the  clerk's  of- 
fice of  the  Superior  Court  of  Richmond  county,  without  success. 
That  he  had  applied  to  the  widow  of  Basil  Jones  for  the  paper  and 
for  the  original  grant,  who  was  unable  to  find  the  same ;  and  had 
advertised  for  the  same  for  some  months,  in  two  newspapers  in  Geor- 
gia :  he  had  inquired  for  the  same  at  the  office  of  the  secretary  of 
state  at  Milledgeville,  and  had  searched  the  clerk's  office  at  Colum- 
bia, where  Basil  Jones  formerly  resided ;  and  also  had  made  nu- 
merous other  searches  and  inquiries.  A  copy  of  the  advertisement 
for  the  lost  papers  was  inserted  in  the  examination. 

The  testimony  of  John  H.  Wilde,  Esq.,  was  also  introduced,  who 
proved,  that  by  reputation  Abram  Jones  was  dead  long  since ;  that 
he  compared  the  copy  of  the  power  of  attorney  offered  in  evidence 
with  the  record  in  the  clerk's  office  of  Richmond  Superior  Court,  and 
it  is  a  true  copy.  William  Patterson,  the  plaintiff  in  the  Circuit 
Court,  he  believed  had  never  been  in  Georgia. 

William  Robertson  deposed,  that  he  was  deputy  clerk,  and  acted 
as  such,  of  Richmond  county,  in  the  year  1794,  and  clerk  of  the  said 
Court  in  1795,  and  continued  in  that  office  till  1808  or  1809;  that 
he  was  well  acquainted  with  Abram  Jones,  Esq.  and  his  handwriting, 
during  the  years  1793,  1794,  and  1795,  and  before  and  afterwards. 

The  deponent  further  states,  that  the  record  of  a  power  of  attorney 
from  B.  Jones  to  Thomas  Smyth,  Junior,  made  by  himself  r»66« 
while  clerk  *of  that  Court,  is  a  copy  of  an  original  power  of   L 
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attorney  which  he  believes  to  have  been  genuine,  for  that  the  offi- 
cial signature  of  Abram  Jones  must  have  induced  him  to  commit 
the  same  to  record ;  and  that  the  copy  of  said  power  of  attorney 
transmitted  with  deponent's  depositions  has  been  compared  by  him- 
self with  the  record  of  the  original  made  by  himself  in  Richmond 
county,  and  is  a  true  copy. 

The  plaintiff  then  offered  the  paper  purporting  to  be  a  copy  of  the 
power  of  attorney  in  evidence ;  which  was  opposed  by  the  counsel 
for  the  defendants,  as  not  admissible  evidence. 

The  counsel  for  the  lessor  of  the  plaintiff,  further  to  prove  the 
original  power  of  attorney  was  made  and  executed,  gave  in  evidence 
a  deed  executed  by  Thomas  Smyth,  Junior,  alleging  himself  to  be 
the  attorney  in  fact  of  Basil  Jones,  dated  18th  November,  1793, 
which  conveyed  to  William  Patterson,  the  lessor  of  the  plaintiff, 
seven  thousand  three  hundred  acres  of  land  in  Franklin  county, 
originally  granted  to  Basil  Jones,  May  24th,  1787;  which  deed  also 
conveyed,  or  purported  to  convey,  four  other  tracts  of  land  situate 
in  Franklin  county;  and  contained  the  following  recital:  "whereas, 
the  said  Basil  Jones  by  a  certain  writing  or  letter  of  attorney,  dated 
the  sixth  day  of  August  last  past,  did  impower  and  authorize  the 
said  attorney,  (Thomas  Smith,  Junior,)  in  his,  the  said  Basil  Jones, 
name,  to  sell  or  dispose  of  five  certain  tracts  or  parcels  of  land  here- 
inafter mentioned,  situate  in  Franklin  county ;  in  the  state  of  Geor- 
gia aforesaid."  And  the  plaintiff  offered  in  evidence  proof  that 
Abram  Jones,  who  signed  the  original  power  of  attorney,  was,  at 
the  time  he  signed  the  same,  a  justice  of  the  peace,  of  the  county  of 
Richmond:  which  was  admitted  by  the  defendant's  counsel 

The  plaintiff's  counsel  then  insisted  that  the  copy  of  the  power 
of  attorney  was  admissible  in  evidence,  and  should  go  to  the  jury, 
which  was  opposed  by  the  defendants'  counsel ;  but  the  Court  ad- 
mitted the  same,  and  the  counsel  for  the  defendants  excepted  to  the 
said  admission. 

The  plaintiff  also  offered  three  witnesses  before  the  jury  to  prove 
the  identity  of  the  land  in  dispute,  with  a  plat  of  the  same  given  in 
evidence,  and  that  the  defendants  were  in  possession  of  the  part  for 
which  this  suit  was  brought,  and  also  the  location  of  the  land ;  which 
*6681  w*tnesses  a^so  Proved  that  part  of  *the  said  land,  which  lay  on 
J  the  south  and  west  of  the  said  Appalachee  river,  was  not,  at  the 
time  or  issuing  the  said  grant,  situate  in  the  county  of  Franklin,  as  the 
grant  purported  it  to  be,  but  was  without  the  then  county  of  Franklin, 
and  beyond  the  then  temporary  boundary  line  of  the  state  of  Georgia. 
Whereupon  the  attorney  for  the  said  defendants  prayed  the  said 
justices  to  instruct  the  said  jury,  that  if  the  jury  believed  that  Basil 
Jones,  the  deputy-surveyor  and  grantee,  under  whom  the  lessor  of 
the  plaintiff  claims,  by  designating  the  stream  marked  in  the  ori- 
ginal plat,  as  "  the  branch  of  the  south  fork  of  the  Oconee  river,  in- 
stead of  the  south  fork  of  the  Oconee  river,  and  by  stating  that  the 
land  was  situate  in  the  county  of  Franklin,  when  a  large  pan  of  it 
lay  without  the  county  of  Franklin,  and  without  the  temporary 
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boundary  line  of  the  state  of  Georgia,  practised  a  deception  upon 
the  governor  of  the  state,  and  thereby  induced  him  to  issue  the 
grant ;  that  such  grant  is  fraudulent  and  void,  and  cannot  entitle 
the  plaintiff  to  recover ;"  which  instruction  the  said  justices  refused 
to  give  to  the  said  jurors.  And  the  said  attorney  further  prayed 
the  said  Court  to  instruct  the  said  jurors  that  a  grant  of  land  is  an 
entirety,  and  that  a  grant  void  in  part  is  void  for  the  whole ;  which 
instruction  the  said  justices  also  refused  to  give  the  said  juroi?.  And 
they  further  prayed  the  said  Court  to  instruct  the  said  jurors,  that 
a  concealment  or  misrepresentation  of  material  facts,  calculated  to 
deceive  the  governor  issuing  the  grant,  renders  the  grant  null  and 
void  in  law ;  which  instruction  the  said  justices  also  refused  to  give 
to  the  said  jurors,  and  the  jurors  gave  their  verdict  against  the  said 
defendants,  upon  the  issue  aforesaid. 

The  case  was  argued  by  Mr.  Seaborn  Jones,  for  the  plaintiffs ; 
and  by  Mr.  Wilde  and  Mr.  Berrien  for  the  defendant. 

Mr.  Jones  contended  that  the  Circuit  Court  erred, 

1.  In  permitting  the  defendant  in  error  to  read  in  evidence  to  the 
jury  a  paper  purporting  to  be  a  copy  of  a  power  of  attorney  from 
Basil  Jones  to  Thomas  Smith,  Junior,  for  want  of  sufficient  legal 
proof  of  the  genuineness,  existence,  and  execution  of  the  original,  or 
of  the  correctness  of  said  paper,  offered  as  a  copy. 

*2.  In  permitting  the  defendant  in  error  to  read  in  evi-  r*669 
deuce  to  the  jury  a  copy  of  a  grant  to  Basil  Jones,  which  L 
grant,  and  the  survey  on  which  it  was  founded,  were  contrary  to 
the  laws  of  Georgia,  and,  therefore,  null  and  void. 

3.  In  refusing  to  instruct  the  jury  that  the  said  grant  and  the 
survey  on  which  it  was  founded,  were  contrary  to  the  laws  of 
Georgia,  and  were,  therefore,  null  and  void. 

To  show  that  the  writing  was  not  admissible  in  evidence,  until 
the  absence  of  all  the  witnesses  was  accounted  for,  he  cited,  1  Star- 
kie's  Ev.  340.  342.  345;  5  Cranch,  13;  18  Johns.  Rep.  60;  2  Serg. 
and  Rawle,  44;  1  Overton,  187;  1  Dallas's  Rep.  123;  Peake's  Ev^ 
146.  152. 

There  had  been  no  possession  to  warrant  the  admission  of  the 
copy  of  the  power  of  attorney,  as  an  ancient  deed.  The  rule  re- 
quires thirty  years'  possession  under  the  deed.  No  actual  posses- 
sion of  the  land  has  been  shown,  and  constructive  possession  will 
not  do.  No  possession  can  be  based  upon  a  presumption.  Posses- 
sion or  constructive  possession  cannot  be  presumed,  and  then  from 
that,  the  execution  of  the  deed  be  presumed.  The  actual  accom- 
panying possession  is  what  gives  credit  to  the  presumption  of  the 
execution  of  a  deed.  Cited,  3  Johns.  295 ;  10  Johns.  475 ;  9  Johns. 
169 ;  Buller's  Nisi  Prius,  254. 

But  the  rule  which  admits  ancient  deeds,  does  not  apply  to  a 
copy.    Peake's  Ev.  162.  141.  167.    There  must  be  proof  of  the 
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due  execution  of  the  original.     1  Starkie's  Ev.  154;   1  Johns 
Cases,  402.  409. 

The  record  of  the  recording  an  instrument,  is  no  evidence,  unless 
the  deed  was  recorded  by  due  authority.  1  Atk.  264 ;  6  Binn.  274; 
1  Marsh.  Rep.  205. 

The  deed  was  not  recorded  in  the  proper  county,  as  no  part  of 
the  land  lay  in  the  county  where  the  deed  was  recorded.  There  is 
no  law  of  Georgia  which  authorizes  the  recording  of  powers  of  at- 
torney; but  the  Courts  have  considered  powers  of  attorney  as 
standing  on  the  same  footing  as  deeds. 

The  enrolment  of  a  deed  is  no  evidence  of  the  contents  of  a  deed, 
unless  made  by  the  authority  of  law.  Cited,  1  Starkie's  Ev.  365, 
note ;  Bailer's  Nisi  Prius,  255 ;  1  Har.  and  John.  527 ;  1  Taylor's 
Rep.  25 ;  2  Wash.  Rep.  280 ;  1  Peters,  98. 

The  evidence  offered,  was  but  a  copy  of  a  copy.    As  to  copies 
ffi7nl   *of  records  being  evidence:  cited,  1  Philips's  Ev.  291.  309. 
D7UJ   292;   3  Day's  Rep.  399;   Peake's  Ev.  58;   3  Dallas,  65; 
4  Munf.  310. 

There  was  no  evidence  whatever  of  the  absence  of  the  wit- 
nesses to  the  power  of  attorney.     Cited,  5  Peters,  242. 

The  grant  to  Basil  Jones  was  absolutely  void,  having  been  ob- 
tained by  practising  a  fraud  on  the  government  of  Georgia.  The 
evidence  of  the  fraud  should  have  been  admitted.  Cited,  1  Wheat 
115.  155;  Indian  Treaty  of  1783,  and  act  of  the  legislature  of 
Georgia  of  1784 ;  act  of  1780;  Patterson  v.  Winn,  11  Wheat  380, 
6  Cond.  Rep.  355. 

There  has  been  a  legislative  construction  of  the  treaty  of  1784, 
showing  what  the  boundary  line  was.  This  is  referred  to  for  the 
purpose  of  showing  that  the  grant  was  void  in  part,  the  part  of  the 
land  being  within  the  Indian  lines  ;  and  was,  therefore,  void 
altogether. 

To  show  that  all  grants  of  land  within  the  Indian  boundary  were 
absolutely  void,  and  that  the  surveys  under  such  grants  were  void: 
cited,  Prince's  Dig.  of  the  Laws  of  Georgia,  268.  275.  278.  304.  363; 
Walker's  Dig.  363 ;  Polk's  Lessee  v.  Wendall,  9  Cranch,  99,  3  Cond. 
Rep.  286. 

It  is  not  intended  to  say,  that  the  legislature  could  declare  a  patent 
for  lauds  void,  if  granted  for  lands  within  the  state,  and  which  were 
subject  to  grants.  The  law  declares,  the  patent  for  land  so  situated 
shall  not  be  given  in  evidence.  The  legislature  have  declared  all 
grants  within  the  Indian  boundary  void.  Prince's  Dig.  268.  276. 
Basil  Jones  was  but  a  deputy-surveyor,  and  had  no  authority  to 
make  the  survey.  The  evidence  shows  he  acted  fraudulently,  as  he 
well  knew  the  actual  boundary  of  the  Indian  territory,  and  know- 
ingly violated  the  laws  of  Georgia,  forbidding  surveys  of  lands  not 
subject  to  grant.     He  acted  in  violation  of  his  official  oath. 

A  deed  which  is  void  in  part,  is  altogether  void.     14  Johns.  458 
This  point  was  not  decided  by  the  Court  in  the  case  of  Patterson  v 
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Jenks ;  nor  was  the  question  of  the  admissibility  of  the  power  of 
attorney  decided  in  that  case. 

Mr.  Jones  laid  before  the  Court  certificates  from  the  judges  of  the 
Courts  of  Georgia,  and  opinions  of  the  judges  of  those  Courts  as  to 
the  construction  of  the  registry  acts  of  that  state ;  *  which  cer-  r«671 
tificates,  he  contended,  sustained  the  views  he  had  presented  *• 
of  those  laws. 

Mr.  Wilde,  and  Mr.  Berrien,  for  the  defendant  in  error,  argued, 
that  there  was  but  one  point  in  this  case  open  for  argument,  as  all 
the  other  questions  had  been  decided  by  the  Court  in  the  former 
cases.  The  defendants  in  the  Court  below  are  shown  by  the  record 
to  have  all  resided  within  the  limits  of  the  county  of  Franklin,  and 
all  the  lands  in  controversy  in  this  suit  are  within  that  county. 

The  only  point  in  the  case  is,  therefore,  that  which  relates  to  the 
admissibility  of  the  power  of  attorney  to  support  the  deed  from  Basil 
Jones.  Did  the  Court  err  in  allowing  this  evidence  to  go  to  the 
jury? 

The  rules  of  law  on  this  question  relate  either:  1.  To  the  proof 
of  the  execution  of  the  original  instrument.  2.  To  the  proof  neces- 
sary to  dispense  with  the  production  of  an  original.  3.  To  the 
degree  of  secondary  proof  which  is  necessary  when  the  production 
of  the  original  is  dispensed  with.  As  the  evidence  in  this  case  was 
not  the  original  power,  the  question  is,  whether  evidence  sufficient 
to  authorize  the  introduction  of  the  copy  was  given.  It  is  contended, 
that  this  proof  was  given  in  the  evidence  of  the  clerk  who  recorded 
the  power,  and  which  is  set  forth  at  large  in  the  bill  of  exceptions. 

A  copy  may  be  verified  by  an  officer  duly  authorized  for  that 
purpose,  or  by  the  oath  of  an  individual  who  has  compared  it  with 
the  record  authorized  by  law ;  and,  therefore,  as  the  evidence  of  a 
private  individual,  not  an  officer,  the  'testimony  of  the  person  who 
made  the  copy  was  sufficient. 

It  is  not  a  copy  of  a  copy.  The  witness  was  in  possession  of  the 
original,  and  from  that  made  the  copy  in  the  record,  and  he  swears 
that  the  copy  is  a  genuine  copy  of  the  original.  The  evidence  is, 
that  the  copy  on  the  record,  and  the  copy  offered  in  evidence,  were 
both  genuine  copies  of  the  original. 

The  counsel  then  went  into  a  particular  examination  of  the  evi- 
dence, and  contended,  that  it  fully  sustained  the  right  of  the  plain- 
tiff below,  on  every  principle  of  law,  to  give  the  copy  of  the  power 
of  attorney  in  evidence.  The  strictest  rules  of  law  were  complied 
with.     1  Stark.  Ev.  341.  343. 

*The  handwriting  of  the  other  witness  to  the  power  of  r*67Q 
attorney  could  not  have  been  proved,  as  the  original  was  lost.   *• 

Thirty  years  had  elapsed  since  the  execution  of  the  power  and 
of  the  deed  made  under  it,  and  this  authorizes  the  presumption  of 
the  due  execution  of  the  instrument.  Possession  must  accompany 
the  deed,  but  an  actual  pedis  possessio  is  not  required;  and  this  rule 
is  not  applicable  to  a  power  of  attorney. 
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In  this  case,  the  possession  was  in  accordance  with  the  deed,  and 
there  was  no  evidence  given  to  show  that  the  defendants  were  other 
than  mere  intruders.  Cited,  8  Cranch,  229 ;  4  Wheat  222  ;  5  Pe- 
ters, 489.  Evidence  of  loss  of  papers,  and  secondary  proof  of  their 
contents  is  addressed  to  the  Court.  6  Johns.  195.  In  Georgia,  if 
proof  of  loss  of  an  original  paper  is  given  by  the  death  of  the 
party,  a  copy  will  be  admitted  or  proof  of  its  contents.  Cited, 
5  Peters,  242;  2  Serg.  and  Rawle,  44;  4  Bos.  and  Pull.  260; 
2  Peters,  250;  3  Hay  ward,  96.  123. 

If  the  original  power  of  attorney  were  before  this  Court,  the 
acknowledgment  of  it  before  a  justice  of  the  peace,  would,  by  the 
law  of  Georgia  of  1785,  make  it,  per  se,  evidence. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  District  of 
Georgia.  The  cause,  which  is  an  ejectment,  has  been  twice  before 
this  Court,  and  the  decisions  then  had,  will  be  found  reported  in 
11  Wheat.  Rep.  380,  and  5  Peters's  Rep.  233;  to  which  we  may, 
therefore,  refer  as  containing  a  statement  of  many  of  the  material 
facts. 

At  the  new  trial  had  in  November  term,  1833,  in  pursuance  of 
the  mandate  of  this  Court,  the  plaintiff,  to  maintain  the  issue  on 
his  part,  gave  in  evidence  a  copy  of  a  grant  from  the  state  of 
Georgia  to  Basil  Jones,  for  seven  thousand  three  hundred  acres,  in- 
cluding the  lands  in  controversy,  dated  the  24th  of  May,  1787,  with 
a  plat  of  survey  thereto  annexed.  He  then  offered  a  copy  of  a 
power  of  attorney  from  Basil  Jones  to  Thomas  Smyth,  Junior,  pur- 
porting to  be  dated  the  6th  of  August,  1793,  and  to  authorize  Smyth, 
among  other  things,  to  sell  and  convey  the  tract  of  seven  thousand 
three  hundred  acres,  so  granted,  which  power  purported  to  be 
*6731  s*8ne(*  an<*  sealed  in  the  *presence  of  "  Abram  Jones,  J.  P., 
J  and  Thomas  Harwood,  Jun. ;"  and  the  copy  was  certified  to 
be  a  true  copy  from  the  records  of  Richmond  county,  Georgia,  and 
recorded  therein,  on  the  11th  day  of  July,  1795.  And  to  account 
for  the  loss  of  the  original  power  of  attorney,  of  which  the  copy 
was  offered,  and  of  the  use  of  due  diligence  and  search  to  find  the 
same,  the  plaintiff  read  the  affidavit  of  William  Patterson,  the  lessor 
of  the  plaintiff,  which  in  substance  stated,  that  he  had  not  in  his 
possession,  power,  or  custody,  the  original  grant;  and  that  he  verily 
believed  the  original  power  of  attorney  and  grant  have  been  lost  or 
destroyed.  He  also  read,  for  the  same  purpose,  the  deposition  of 
Andrew  Fleming,  which  stated  in  substance,  the  searches  made  by 
him  among  Thomas  Smyth's  papers,  and  the  information  received 
by  him,  leading  to  the  conclusion,  that  the  same  has  been  lost  or 
destroyed.  Also,  the  deposition  of  Mrs.  Smyth,  the  widow  of 
Thomas  Smyth,  for  the  same  purpose.  Also,  the  deposition  of 
Richard  H.  Wilde,  which  stated  several  searches  made  by  him  for 
the  original  power,  in  the  office  of  the  clerk  of  Richmond  county, 
and  in  other  places,  and  an  application  to  the  wife  of  Basil  Jones, 
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and  to  the  son  of  Thomas  Smyth,  for  the  like  purpose ;  and  an  ad- 
vertisement in  two  Georgia  newspapers,  for  information  respecting 
the  same,  all  of  which  proved  ineffectual.  The  same  witness  also 
stated,  that  Abram  Jones,  the  supposed  subscribing  witness,  was, 
by  public  reputation,  long  since  dead.  It  was  admitted,  that  Abram 
Jones  was,  at  the  time  of  the  supposed  execution  of  the  power,  a 
justice  of  the  peace. 

The  plaintiff  also  read  in  evidence  the  deposition  of  William 
Robertson,  who  stated  that  he  was  deputy  clerk  of  the  Court  of 
Richmond  county,  in  1794,  and  clerk  in  1795,  and  continued  in  office 
until  1808  or  1809 ;  that  he  was  well  acquainted  with  Abram  Jones, 
and  his  handwriting,  during  the  years  1793,  1794,  and  1795,  and 
before  and  afterwards;  that  the  record  of  the  power  of  attorney 
from  B.  Jones  to  Thomas  Smyth,  Jun.,  made  by  himself  while  clerk 
of  the  Court,  is  a  copy  of  an  original  power  of  attorney,  which  he 
believes  to  have  been  genuine,  for  that  the  official  signature  of 
Abram  Jones  must  have  induced  him  to  commit  the  same  to  record; 
and  that  the  copy  of  the  said  power  of  attorney  transmitted  with 
the  deponent's  depositions,  (the  copy  before  the  Court,)  *had  r*674 
been  compared  with  the  record  of  the  original  made  by  him-  L 
self  in  Richmond  county,  and  is  a  true  copy. 

The  plaintiff  also  gave  in  evidence  a  deed  executed  by  Thomas 
Smyth,  Jun.,  as  attorney  in  fact  of  Basil  Jones,  dated  on  the  18th  of 
November,  1793,  conveying,  as  such  attorney,  to  William  Patterson, 
the  lessor  of  the  plaintiff,  certain  tracts  of  land,  and  among  others, 
the  tract  of  seven  thousand  three  hundred  acres;  which  deed  con- 
tained a  recital  that  Basil  Jones,  by  his  certain  writing  or  letter  of 
attorney,  dated  the  6th  of  August,  1793,  did  impower  and  authorize 
his  said  attorney  in  his,  Basil  Jones,  name,  to  sell  and  dispose  of  the 
tracts  mentioned  in  the  deed ;  which  deed  was  recorded  in  the  records 
of  Franklin  county,  on  the  25th  of  July,  1795. 

Upon  this  evidence  the  plaintiff  offered  the  copy  as  evidence  in 
the  cause.  It  was  objected  to  by  the  defendants,  and  the  objection 
was  overruled  by  the  Court ;  and  the  copy  was  admitted  in  evidence 
to  the  jury.  And  this  ruling  of  the  Court  constitutes  the  first  ground 
in  the  bill  of  exceptions,  upon  which  the  defendants  now  rely  for  a 
reversal  of  the  judgment  of  the  Circuit  Court,  which  was  in  favour 
of  the  plaintiff. 

In  the  consideration  of  the  admissibility  of  the  copy  two  ques- 
tions are  involved.  In  the  first  place,  whether  there  was  sufficient 
evidence  of  the  genuineness  and  due  execution  of  the  original  power 
of  attorney.  In  the  next  place,  if  its  genuineness  and  due  execution 
are  established,  whether  the  copy  was,  by  the  principles  of  law,under 
all  the  circumstances,  admissible  proof. 

In  regard  to  the  first  question,  we  are  to  consider,  that  the  original 
instrument  (suppbsing  it  to  be  genuine)  is  of  an  ancient  date,  having 
been  executed  in  the  year  1793,  and  recorded  in  the  public  records 
as  a  genuine  instrument  in  1795 ;  so  that  at  the  time  of  the  trial,  it 
was  forty  years  of  age.    Abram  Jones,  one  of  the  subscribing  wit- 
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nesses,  was  long  since  dead ;  and  it  does  not  appear  that  Thomas 
Harwood,  the  other  subscribing  witness,  was  alive,  or  that  the 
plaintiff  had  any  means  of  identifying  him  or  tracing  out  his  resi 
dence.  The  original  power  did  not  exist,  so  that  the  plaintiff  could 
not,  by  an  inspection  of  his  handwriting,  ascertain, who  he  was,  or 
where  he  lived. 

After  the  lapse  of  thirty  years  from  the  time  of  the  execution  of  a 
*6751  ^ee(i'  *t*e  witQesses  are  presumed  to  be  dead ;  and  this  is  *the 
J  common  ground,  in  such  cases,  for  dispensing  with  the  pro- 
duction of  them,  without  any  search  for  them,  or  proof  of  their 
death,  when  the  original  deed  is  before  the  Court  for  proof.  It  is  a 
rule  adopted  for  common  convenience,  and  founded  upon  the  great 
difficulty  of  proving  the  due  execution  of  a  deed  after  an  interval 
of  many  years.  And  the  rule  applies  not  only  to  grants  of  land, 
but  to  all  other  deeds,  where  the  instrument  comes  from  the  custody 
of  the  proper  party,  claiming  under  it,  or  entitled  to  its  custody. 
1  Phillips  on  Evidence,  ch.  8,  sect.  2,  p.  406,  and  cases  there  cited ; 
1  Starkie  on  Evidence,  part  2,  sect.  143,  144,  145,  and  cases  there 
cited.  If,  therefore,  the  original  power  were  now  produced  from 
the  custody  of  the  plaintiff,  it  would  not  be  necessary  to  establish  its 
due  execution  by  the  production,of  the  subscribing  witnesses.  It 
would  be  sufficient  to  establish  it  by  other  proofs.  This  view  of  the 
matter  disposes  of  that  part  of  the  argument, which  denies  that  the 
proof  of  the  original  instrument  can  be  made  without  the  produc- 
tion of  the  subscribing  witness,  Harwood,  or  accounting  for  his 
non-production. 

Then,  what  is  the  proof  of  the  genuineness  and  due  execution  of 
the  original  power  of  attorney  ?  Mr.  Robertson  swears,that  he  was 
acquainted  with  the  handwriting  of  Abram  Jones,  (one  of  the  sub- 
scribing witnesses,)  at  the  time  of  its  date,  as  well  as  before,  and 
afterwards;  that  he  recorded  it  in  the  county  records;  that  the 
record  is  a  copy  of  an  original  power  of  attorney,  which  he  believed 
to  have  been  genuine,  for  that  the  official  signature  of  Abram  Jones 
must  have  induced  him  to  commit  the  same  to  record.  Now,  what 
is  to  be  understood  by  the  "  official  signature"  in  the  language  of  the 
witness  ?  Clearly,  his  genuine  handwriting,  and  the  annexation  of 
his  official  title,  J.  P.,  that  is*,  Justice  of  the  Peace,  establishing  that 
he  verifies  the  instrument,  not  merely  as  an  individual,  but  as  a 
public  officer.  It  is  impossible,that  it  could  be  his  official  signature, 
unless  it  was  also  a  genuine,  and  not  forged  signature  of  his  name. 
So  that  here  we  have  from  Mr.  Robertson,  direct  proof  of  his  belief 
of  the  genuineness  of  the  signature  of  a  subscribing  witness,  from 
his  knowledge  of  his  handwriting,  his  examination  of  the  original 
instrument,  and  his  having  recorded  it  upon  the  faith  of  such  belief. 
It  seems  to  us  perfectly  clear,  upon  the  received  principles  of  the 
*6761  **aw  °^  ev^ence>  that  this  was  sufficient  prima  facie  proof 
-1  of  the  genuineness  and  due  execution  of  the  original  power, 
to  be  left  to  the  jury  for  their  consideration  of  its  weight  and  effect 

The  next  question  is,  whether  sufficient  ground  was  laid  in  the 
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evidence  to  establish  the  loss  or  destruction  of  the  original  power, 
so  as  to  let  in  secondary  proof  of  its  contents.  We  think  there  was, 
considering  the  lapse  of  time  since  the  original  transaction,  the  dili- 
gence,which  had  been  used,  the  searches  which  had  been  made,  and 
the  other  attendant  circumstances  stated  in  the  depositions,  to  fortify 
the  presumption  of  such  loss  or  destruction.  This  was  the  view  of 
this  point  taken  by  this  Court  in  the  former  decision,  in  5  Peters,  233. 
242,  though  it  was  not  then  so  directly  before  us ;  and  having  heard 
the  new  argument  addressed  to  us  on  the  present  occasion,  we  see 
no  reason  for  departing  from  our  former  opinion. 

The  remaining  question,  then,  is,  whether  the  copy  now  produced 
was  proper  secondary  proof,  entitled  by  law  to  be  admitted  in  evi- 
dence. The  argument  is,  that  it  is  a  copy  of  a  copy,  and  so  not 
admissible ;  and  that  the  original  record  might  have  been  produced 
in  evidence.  By  the  laws  of  Georgia,  act  of  1785,  deeds  of  bargain 
and  sale  of  lands  are  required  to  be  recorded  in  the  county  where 
the  lands  lie.  (Prince's  Dig.  112.)  Powers  of  attorney  to  convey 
lands,  are  not  required  by  law  to  be  recorded  in  the  same  county, 
though  there  seems  to  be  a  common  practice  so  to  do.  The  act  of 
1785  provides,  that  all  bonds,  specialties,  letters  of  attorney,  and 
powers  in  writing,  the  execution  whereof  shall  be  proved  by  one  or 
more  of  the  witnesses  thereto,  before  certain  magistrates  of  either  of 
the  United  States,  where  the  same  were  executed,  and  duty  certified 
in  the  manner  stated  in  the  act,  shall  be  sufficient  evidence  to  the 
Court  and  jury  of  the  due  execution  thereof.  (Prince's  Dig.  113.) 
The  present  power  was  not  recorded  in  the  county  of  Franklin, 
where  the  lands  lie,  but  in  Richmond  county;  and  therefore,  a  copy 
from  the  record  is  not  strictly  admissible  in  evidence,  as  it  would 
have  been,if  powers  of  attorney  were  by  law  to  be  recorded  in  the 
county  where  the  lands  lie,  and  the  present  power  had  been  so  duly 
recorded.  It  is  certainly  a  common  practice  to  produce,  in  the 
custody  of  the  clerk,  under  a  subpoena  *duces  tecum,  the  r*677 
original  records  of  deeds  duly  recorded.  But  in  point  of  law  *• 
a  copy  from  such  record  is  admissible  in  evidence,  upon  the  ground, 
stated  in  Lynch  v.  Clark,  3  Salk.  Rep.  154,  that  where  an  original 
document  of  a  public  nature  would  be  evidence  if  produced,  an  im- 
mediate sworn  copy  thereof  is  admissible  in  evidence ;  for,  as  all 
persons  have  a  right  to  the  evidence, which  documents  of  a  public 
nature  afford,  they  might  otherwise  be  required  to  be  exhibited  at 
different  places  at  the  same  time.  See  Mr.  Leach's  note  to  11  Mod. 
Rep.  134 ;  Birt  v.  Barlow,  1  Doug.  Rep.  171 ;  1  Starkie  on  Evidence, 
sec.  36,  37.  If,  therefore,  the  record  itself  would  be  evidence  of  a 
recorded  deed,  a  duly  attested  copy  thereof  would  also  be  evidence. 
The  present  copy  does  not,  however,  (as  is  admitted,)  fall  within  the 
reach  of  this  rule.  But  the  question  does  arise,  whether  the  defend- 
ant can  insist  upon  the  production  of  the  record  books  of  the  county 
of  Richmond,  in  Court,  in  this  case ;  as  higher  and  more  authentic 
evidence  of  the  power  of  attorney  not  properly  recorded  there,  to 
the  exclusion  of  any  other  copy  duly  established  in  proof.  We  think 
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he  cannot.  It  is  not  required  by  any  rule  of  evidence  with  which 
we  are  acquainted. 

We  admit,  that  the  rule,  that  a  copy  of  a  copy  is  not  admissible 
evidence,  is  correct  in  itself,  when  properly  understood  and  limited 
to  its  true  sense.  The  rule  properly  applies  to  cases,  where  the  copy 
is  taken  from  a  copy,  the  original  being  still  in  existence  and  capa- 
ble of  being  compared  with  it;  for  then  it  is  a  second  remove  from 
the  original :  or  where  it  is  a  copy  of  a  copy  of  a  record,  the  record 
being  in  existence,  by  law  deemed  as  high  evidence  as  the  original ; 
for  then  it  is  also  a  second  remove  from  the  record.  But  it  is  quite 
a  different  question  whether  it  applies  to  cases  of  secondary  evidence 
where  the  original  is  lost,  or  the  record  of  it  is  not  in  law  deemed  as 
high  evidence  as  the  original ;  or,  where  the  copy  of  a  copy  is  the 
highest  proof  in  existence.  On  these  points  we  give  no  opinion, 
because  this  is  not,  in  our  judgment,  the  case  of  a  mere  copy  of  a 
copy  verified  as  such ;  but  it  is  the  case  of  a  second  copy  verified  as 
a  true  copy  of  the  original.  Mr.  Robertson  expressly  asserts,  that 
the  record  was  a  copy  of  the  original  power  made  by  himself,  and 
that  the  present  copy  is  a  true  copy,  which  has  been  compared  by 
*6781  '1^mse^  w^k  ^e  *record«  In  effect,  therefore,  he  swears, 
J  that  both  are  true  copies  of  the  original  power.  In  point  of 
evidence,  then,  the  case  stands  precisely  in  the  same  predicament,  as 
if  the  witness  had  made  two  copies  at  the  same  time  of  the  original, 
and  had  then  compared  one  of  them  with  the  original,  and  the 
otjier  with  the  first  copy,  which  he  had  found  correct  The  mode 
by  which  he  had  arrived  at  the  result,  that  the  second  is  a  true 
copy  of  the  original,  may  be  more  circuitous  than  that  by  which  he 
has  ascertained  the  first  to  be  correct ;  but  that  only  furnishes  mat- 
ter of  observation  as  to  the  strength  of  the  proof,  and  not  as  to  its 
dignity  or  degree.  In  each  case  his  testimony  amount3  to  the  same 
result,  as  a  matter  of  personal  knowledge,  that  each  is  a  true  copy 
of  the  original.  We  are  therefore  of  opinion,  that  there  was  no 
error  in  the  Court  in  admitting  the  copy  in  evidence  under  these 
circumstances. 

In  the  further  progress  of  the  trial,  additional  evidence  was 
offered ;  and  thereupon  the  defendants  prayed  the  Court  to  instruct 
the  jury,  1.  That  if  the  jury  believed,  that  Basil  Jones,  the  deputy- 
surveyor  and  grantee  under  whom  the  lessor  of  the  plaintiff  claimed, 
— by  designating  the  stream  marked  on  the  original  plat  as  the 
Branch  of  the  South  Fork  of  the  Oconee,  instead  of  the  South  Fork 
of  the  Oconee  river,  and  by  stating  that  the  land  was  situate  in  the 
county  of  Franklin,  when  a  large  part  of  it  lay  without  the  county 
of  Franklin,  and  without  a  temporary  boundary  line  of  the 
state  of  Georgia — practised  a  deception  upon  the  Governor  of 
Georgia,  and  thereby  induced  him  to  issue  the  grant,  that  such 
grant  is  fraudulent  and  void,  and  cannot  entitle  the  plaintiff  to 
recover.  2.  That  a  grant  of  land  is  an  entirety,  and  that  a  grant 
void  in  part  is  void  for  the  whole.  3.  That  a  concealment  or  mis- 
representation of  material  facts,  calculated  to  deceive  the  governor 
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issuing  the  grant,  renders  the  grant  null  and  void  in  law.  The  Court 
refused  to  give  either  of  these  instructions ;  and  the  question  now 
is,  whether  all  or  either  of  them  ought  to  have  been  given. 

The  first  instruction  is  couched  in  language,  not  wholly  unobjec- 
tionable or  free  from  ambiguity.  It  assumes  certain  facts  to  be  esta- 
blished in  the  case,  without  referring  them  to  the  decision  of  the 
jury,  and  on  them  founds  the  instruction,  which  is  certainly  not  a 
correct  practice.  It  also  uses  the  words  *"  practised  a  decep-  r»679 
tion,"  without  adding  any  qualifying  words,  whether  the  *• 
deception  was  knowingly  and  wilfully  practised  for  the  purposes  of 
fraud,  or  whether  it  was  by  mistake  of  law  or  fact,  or  by  misplaced 
confidence  in  the  representations  of  other  persons.  And  it  is  cer- 
tainly the  duty  of  a  party,  asking  an  instruction,  to  use  language  of 
such  a  definite  and  legal  interpretation,  as  may  not  mislead  either 
the  Court  or  jury  in  regard  to  the  precise  nature  of  the  application. 

But,  waiving  this  consideration,  the  instruction  asked  makes  no 
distinction  between  the  case  of  a  fraudulent  grantee  and  the  case 
of  a  bona  fide  purchaser  from  such  grantee,  without  notice,  a  dis- 
tinction most  important  in  itself,  and  in  many  cases  decisive  in  favour 
of  the  purchaser,  whatever  may  have  been  the  fraud  of  the  original 
grantee. 

It  is  unnecessary,  however,  to  rely  on  this  circumstance;  for, 
stripping  the  instruction  of  its  technical  form,  it  comes  to  this,  that  if 
any  part  of  the  land  included  in  the  grant  lay  within  the  Indian 
boundary,  and  the  governor  was  deceived  as  to  that  fact,  the  grant 
is  void  for  the  whole  land;  not  only  for  that  within  the  Indian 
boundary,  but  for  all  that  lying  within  the  limits  of  the  state.  This 
proposition  is  attempted  to  be  maintained  by  the  doctrine,  that  a 
grant  void  in  part  is  void  as  to  the  whole.  And  certain  authorities 
at  the  common  law  have  been  cited  at  the  bar  in  support  of  the 
doctrine.  We  have  examined  those  authorities,  and  are  of  opinion, 
that  they  do  not  apply  to  cases  like  the  present.  There  are  doubt- 
less cases,  where  grants  and  securities,  made  contrary  to  the  prohibi- 
tions of  a  statute  in  part,  are,  upon  the  true  construction  of  the 
intent  of  the  statute,  void  in  toto.  But  Lord  Hobart  informs  us, 
that  it  is  very  different  in  cases  standing  merely  upon  the  common 
law.  For  (to  use  his  quaint  but  expressive  language)  "  the  statute 
is  like  a  tyrant ;  where  he  comes,  he  makes  all  void :  but  the  com- 
mon law  is  like  a  nursing  father,  and  makes  void  only  that  part, 
„  where  the  fault  is,  and  preserves  the  rest."  See  also  Norton  v. 
Simraes,  Hob.  Rep.  14 ;  Maleverer  v.  Redshaw,  1  Mod.  Rep.  35 ; 
Collins  v.  Blantern,  2  Wilson's  Rep.  351.  And,  therefore,  at  the 
common  law,  in  order  to  make  a  grant  void  in  toto  for  fraud  or 
covin,  the  fraud  or  covin  must  infect  the  whole  transaction,  or  be  so 
mixed  up  in  it  as  not  to  be  capable  of  a  distinct  and  separate  con- 
sideration. *The  case  of  Hyslop  v.  Clarke,  14  Johns.  Rep.  r*680 
458,  was  a  case  of  fraud,  where  both  the  grantors  and  ■- 
grantees  and  assignees  were  privy  to  a  meditated  fraud  against 
creditors,  and  therefore  it  was  held  void  in  toto.    The  case  of  But- 
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ler  v.  Dorant,  3  Taunt.  Rep.  229,  which  is  very  shortly  reported, 
seems  to  have  proceeded  upon  the  ground,  that  the  statute  avoided  the 
security  in  toto.    If  it  did  not,  it  seems  questionable  in  its  doctrine. 

In  the  present  case,  there  is  no  statute  of  Georgia,  which  declares 
all  grants  of  land  lying  partly  within,  and  partly  without  the  Indian 
boundaries,  to  be  void  in  toto.  And  the  policy  of  the  legislature 
of  Georgia,  on  this  subject,  is  sufficiently  vindicated  by  holding  such 
grants  void  as  to  the  part  within  the  Indian  boundary,  leaving  the 
grant  good  as  to  the  residue.  This  very  point  was,  in  fact,  decided 
by  this  Court  in  Patterson  v.  Jenks,  2  Peters,  216.  235.  One  ques- 
tion there  was,  whether  the  whole  grant  (a  similar  grant)  was  a 
nullity,  because  it  contains  some  land  not  grantable.  In  answer  to 
the  question,  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  Court,  said,  "  In  the  nature  of  the  thing,  we  perceive  no 
reason,  why  the  grant  should  not  be  good  for  land, which  it  might 
lawfully  pass,  and  void  as  to  that  part  of  the  tract,  for  the  granting 
of  which  the  office  had  not  been  opened.  It  is  every  day's  practice 
to  make  grants  for  lands,  which  have,  in  fact,  been  granted  to  others. 
It  has  never  been  suggested,  that  the  whole  grant  is  void,  because  a 
part  of  the  land  was  not  grantable."  We  are  entirely  satisfied  with 
this  doctrine,  as  equally  founded  in  law  and  reason.  The  land  in 
controversy  in  the  present  suit  is  within  the  acknowledged  boundary 
of  Georgia,  and  without  the  Indian  boundary ;  and  admitting  the 
grant  to  be  void  as  to  the  part  within  the  Indian  boundary,  it  is,  in 
our  judgment,  valid  as  to  the  residue,  notwithstanding  the  sup- 
posed deception  stated  in  the  instruction :  for  that  deception  did  not 
affect  with  fraud  any  part  of  .the  transaction,  except  as  to  the  land 
within  the  Indian  boundary.  The  instruction,  therefore,  was  rightly 
refused  by  the  Court. 

The  second  instruction  may  be  disposed  of  in  a  few  words.  It 
contains  a  proposition  absolutely  universal  in  its  terms,  that  a  grant 
of  lands  is  an  entirety,  and  that  a  grant  void  in  part,  is  void  for  the 
•6811  w^°'e*  If  this  proposition  were  true,  then  a  grant  *of  ten 
J  thousand  acres,  which  was  void  for  any  cause  whatever  as  a 
conveyance  of  one  acre,  although  it  might  be  for  want  of  title  in  the 
grantor,  would  be  void  for  the  remaining  nine  thousand  nine  hundred 
and  ninety-nine  acres.  It  is  sufficient  to  say,  that  the  instruction,  so 
generally  framed,  ought  not  to  have  been  given. 

The  third  instruction  admits  of  a  similar  answer.  It  is  universal 
in  its  terms;  and  states,  "that  a  concealment  or  misrepresentation  of 
material  facts"  (not  stating  whether  innocently  or  designedly  and 
fraudulently  made),  "calculated  to  deceive  the  governor  issuing  the 
grant,"  (not  stating  whether  he  was  actually  deceived  or  not,) "  renders 
the  grant  null  and  void  in  law,"  as  to  all  persons  whatever,(not 
stating  whether  the  party  is  the  original  grantee,  or  a  bona  fide  pur- 
chaser under  him,  without  notice.)  For  the  reasons  already  stated, 
such  an  instruction,  so  generally  stated,  ought  not  to  have  been  given. 

Upon  the  whole,  we  are  all  of  opinion,  that  the  judgment  of  the 
Circuit  Court  ought  to  be  affirmed,  with  costs. 
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Maryland.  An  infonnation  was  filed  in  the  District  Comt  of  the  United  States  on  the  1st 
of  October,  1832,  against  the  brig  Burdett,  alleging  her  to  have  been  forfeited  to  the 
United  States,  for  a  violation  of  the  registry  acts,  she  being  owned  in  whole  or  in  part  by 
a  foreigner,  a  subject  of  the  King  of  Spain.  The  vessel  was  purchased  by  an  agent  of 
George  S.  Steever,  a  native  citizen  of  the  United  States,  and  was  sent  to  the  Havana. 
From  the  time  of  her  arrival  at  Havana,  she  was  placed  under  the  direction  of  J.  J.  Car- 
rera,  a  merchant  of  that  place,  and  all  her  voyages  directed  by  him,  professing  to  act  as 
the  agent  of  Mr.  Steever.  Part  of  the  cost  of  the  brig  was  paid  in  cash  by  Mr.  Steever 
to  his  agent  on  his  return  to  the  United  States,  and  the  balance  charged  by  the  agent  and 
settled  for  in  account  with  Mr.  Carrera.  The  counsel  for  the  United  States  offered  in 
evidence  certain  letters  written  by  Mr.  Garrera  to  Captain  Nabb,  the  commander  of  the 
Burdett,  during  her  several  voyages,  which  had  been  directed  by  him,  and  which  letters 
related  to  the  business  and  employment  of  the  Burdett  The  letters  were  objected  to  as 
evidence,  and  were  admitted  in  the  District  and  Circuit  Court,  to  which  latter  Court  the 
case  was  taken  on  an  appeal  by  the  claimant  of  the  vessel.  Held,  that  the  letters  were 
not  legal  evidence. 

The  confessions  of  an  agent  are  not  evidence  to  bind  his  principal,  nor  is  his  subsequent 
account  of  a  transaction  to  his  principal,  evidence.  But  his  acts,  within  the  scope  of  his 
powers,  are  obligatory  upon  his  principal ;  and  those  acts  may  be  proved  in  the  same 
manner  as  if  done  by  the  principal.  The  agent  acting  within  his  authority,  is  substituted 
for  the  principal  in  every  respect ;  and  his  statements,  which  form  a  part  of  the  res  gestae, 
may  be  proved. 

The  object  of  this  prosecution  was  to  enforce  a  forfeiture  of  the  vessel  and  all  that  pertains 
to  her,  for  a  violation  of  a  revenue  law.  The  prosecution  was  a  highly  penal  one,  and 
the  penalty  should  not  be  foflif***  unless  the  infractions  of  the  law  shall  be  established 
beyond  reasonable  doubt 

That  frauds  are  often  practised  under  the  revenue  laws  cannot  be  doubted,  and  that  indi- 
viduals who  practise  these  frauds  are  exceedingly  ingenious  in  resorting  to  various  sub- 
terfuges to  avoid  detection,  is  equally  notorious.  But  such  acts  cannot  alter  the  established 
rules  of  evidence,  which  have  been  adopted,  as  well  with  reference  to  the  protection  of  the 
innocent,  as  the  punishment  of  the  guilty. 

If  a  fair  construction  of  the  acts  and  declarations  of  an  individual  do  not  convict  him  of  an 
offence,  if  the  facts  may  be  admitted  as  proved  and  the  accused  be  innocent,  should  he  be 
held  guilty  of  an  act  which  subjects  him  to  the  forfeiture  of  his  property,  on  a  mere  pre- 
sumption 1  He  may  be  guilty,  but  he  may  be  innocent  If  the  scale  of  evidence  does 
not  preponderate  against  him — if  it  hang  upon  a  balance,  the  penalty  cannot  be  enforced. 
No  individual  should  be  punished  for  a  violation  of  law,  which  inflicts  a  forfeiture  of  pro- 
perty, unless  the  offence  shall  be  established  beyond  reasonable  doubt  This  is 
a  role  which  governs  a  jury  in  all  criminal  •  prosecutions;  and  the  rule  is  no  [*683 
less  proper  for  the  government  of  the  Court,  when  exercising  a  maritime  juris- 
diction. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland. 
The  case  is  fully  stated  in  the  opinion  of  the  Court. 

Mr.  Butler,  Attorney-General,  and  Mr.  Williams,  District  Attor- 
ney of  the  United  States  for  the  District  of  Maryland,  for  the  appel- 
lants. 

Mr.  Meredith  and  Mr.  Kennedy,  for  the  claimant  of  the  brig 
Burdett. 
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Mr.  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

This  case  was  brought  into  this  Court,  by  an  appeal  from  the 
Circuit  Court  of  Maryland. 

The  appellants,  by  the  Attorney  of  the  United  States,  filed  in  the 
District  Court  of  Maryland,  an  information  on  the  1st  of  October, 
1832,  for  the  purpose  of  enforcing  a  forfeiture  of  the  brig  Burdett, 
her  tackle,  apparel,  and  furniture,  to  the  use  of  the  United  States,  on 
the  ground,  that  the  brig,  though  registered  as  a  vessel  of  the  United 
States,  was  then,  and  still  is,  owned  in  whole  or  in  part,  by  a  subject 
of  a  foreign  prince,  viz.  by  a  certain  J.  J.  Carrera  or  a  certain  J.  Car- 
rera,  a  subject  of  the  King  of  Spain,  and  resident  abroad ;  which 
ownership  was  known  to  the  persons  owning  or  pretending  to  own 
the  whole  or  a  part  of  the  brig,  in  violation  of  the  act  of  Congress,  &c 

The  vessel  having  been  attached,  a  claim  was  filed  by  George  G. 
Steever,  in  which  he  alleged  that  the  brig  was  originally  built  in  the 
state  of  North  Carolina,  and  purchased  by  him  of  the  original  owner 
in  May,  1831,  and  thereupon  registered  in  his  name,  as  sole  owner, 
he  being  a  citizen  of  the  United  States;  and  denied  that  the  brig  was, 
at  the  time  she  was  registered,  or  at  any  time  since,  owned  in  whole 
or  in  part  by  Carrera,  or  by  any  other  subject  of  any  foreign  prince 
or  state.  The  claimant  also  averred,  that  at  the  time  of  obtaining 
her  registry,  the  vessel  was,  and  ever  since  had  been  his  sole  pro- 
perty. 

*684l       *The  vessel  having  been  appraised  at  six  thousand  dollars, 
-I  and  security  having  been  given  by  the  claimant  to  abide  by 
the  final  order  of  the  Court,  she  was  restored  to  him. 

On  the  hearing  of  the  cause,  the  testimony  and  depositions  of 
several  witnesses  were  introduced,  and  much  documentary  evidence 
offered  on  the  part  of  the  United  States. 

Several  letters,  proved  to  be  in  the  handwriting  of  J.  J.  Carrera, 
were  offered  in  evidence  on  the  part  of  the  United  States,  to  the 
reading  of  which  the  counsel  for  the  claimant  objected,  on  the 
ground  that  Carrera  was  not  a  party  to  the  case,  which  objection 
was  sustained  by  the  Court. 

The  District  Court  dismissed  the  information,  and  that  decree,  on 
appeal,  was  affirmed  by  the  Circuit  Court. 

In  the  argument  the  counsel  for  the  appellants  take  two  grounds, 
on  which  they  contend  the  decree  of  the  Circuit  Court  should  be 
reversed. 

1.  That  the  letters  of  Carrera  were  improperly  rejected.  He  was 
shown  by  all  the  witnesses  to  be  the  accredited  agent  of  the  claim- 
ant, and  his  letters  were,  moreover,  a  material  part  of  the  res  gestae. 

2.  The  evidence  shows  that  the  chief,  if  not  the  sole  ownership 
of  the  brig,  was  in  Carrera. 

Much  reliance  is  placed  on  the  testimony  of  Chester  and  Cox,  two 
of  the  witnesses,  to  establish  not  only  the  agency  of  Carrera,  but 
other  matters  material  in  the  case.  The  former  states  that  he  lived 
three  years  in  the  house  of  Joseph  Carrera,  preceding  the  last  of 
June,  1832.  He  was  there  during  the  whole  of  the  operations  of  the 
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Burdett  at  Havana.  He  states  that  Steever  sent  an  order  to  Colonel 
Tenant,  of  Baltimore,  to  purchase  for  him  a  vessel,  which  was  to  be 
sent  to  him  at  Havana,  and  if  he  wa*  absent,  to  the  house  of  Car- 
rera,  in  which  the  witness  was  a  partner  to  a  limited  extent.  In 
obedience  to  this  order  the  Burdett  was  sent,  consigned  to  the  house 
of  Carrera,  in  the  absence  of  Steever,  who  had  left  the  Havana  a 
few  days  before  the  arrival  of  the  vessel,  under  the  command  of 
Captain  Nabb.  He  frequently  conversed  with  Joseph  Carrera,  and 
his  nephew,  J.  J.  Carrera,  respecting  the  Burdett,  and  never  heard 
either  of  them  assert  any  ownership  or  interest  in  the  vessel.  Car- 
rera was  made  the  ship's  husband,  and  had  positive  orders  from 
Steever,  in  his  absence,  to  do  with  her  as  *if  she  were  his  r*68(5 
own,  and  to  employ  her  on  freight  to  the  best  advantage.  ■- 
When  Steever  was  near  enough  to  communicate,  he  gave  positive 
and  specific  orders.  Witness  has  often  seen  his  letters  on  the 
subject. 

The  vessel  performed  several  voyages  under  the  orders  of  Car- 
rera ;  and  after  her  return  from  New  York,  having  been  on  shore 
once  or  twice,  some  repairs  were  made  under  the  direction  of  Cap- 
tain Nabb,  which  Carrera  was  apprehensive  might  not  be  sanctioned 
by  Steever. 

The  witness  thinks  about  eleven  thousand  five  hundred  dollars, 
at  six  and  eight  months  credit,  were  paid  for  the  vessel. 

Richard  G.  Cox  states,  that  he  is  a  clerk  of  Colonel  Tenant's,  and 
conducts  all  his  business ;  and  that  the  Burdett  was  purchased  by 
Colonel  Tenant  on  the  order  of  Steever,  who  was  then  at  the  Ha- 
vana, and  the  vessel  was  sent  there  subject  to  his  order,  and  in  his 
absence  to  Carrera.  Before  the  arrival  of  the  vessel,  Steever  had 
sailed  for  Boston,  and  when  he  returned,  being  informed  of  the 
purchase,  he  paid  Colonel  Tenant  eleven  thousand  dollars  in  part 
of  the  purchase-money.  The  vessel,  including  equipments,  cost 
about  thirteen  thousand  dollars.  The  rest  of  the  purchase-money 
was  paid  by  the  house  of  Joseph  Carrera.  The  witness  has  had 
correspondence  with  Carrera  respecting  the  vessel,  and  has  insured 
ner  by  orders  from  Carrera  on  account  of  Steever.  He  has  seen  the 
correspondence  with  the  house  of  Carrera,  and  has  never  heard  or 
seen  any  thing  which  goes  to  show  that  the  Carreras  had  any  inte- 
rest in  the  vessel,  or  that  Steever  was  not  the  owner. 

William  W.  Russel,  a  merchant  of  the  city  of  New  York,  states, 
that  he  was  consignee  of  the  brig  Burdett,  in  December,  1831,  at 
which  time  Nabb  was  master.  The  vessel  came  from  Havana  and 
M&tanzas  under  orders  from  Joseph  Carrera,  with  whom  the  witness 
corresponded  respecting  said  vessel.  The  witness  understood  from 
the  letter  of  the  15th  of  November,  1831,  brought  by  her  to  him, 
that  she  was  owned  by  G.  G.  Steever  of  Baltimore.  Witness 
accounted  with  Joseph  Carrera  for  the  freight  of  the  brig,  but  he  has 
no  knowledge  that  Carrera  has  any  interest  in  her. 

In  a  letter  from  Joseph  Carrera  to  Russel,  the  above  consignee, 
dated  the  15th  of  November,  1831,  he  says,  "  I  have  requested  Cap- 
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*686l  ta"1  ^a^  to  va^ue  on  Yom  g°°&  self  on  his  arrival;  *and  I 
-■  beg  leave  to  solicit  your  attention  in  procuring  a  good  return 
freight  to  Havana  for  that  vessel,  as  well  as  passengers,  &c.  And 
on  reference  to  Mr.  Steever's  instructions,  who,  I  presume,  will  have 
left  Baltimore  for  Mexico,  Captain  Nabb  is  authorized  to  take  a 
voyage  to  Europe,  &c.  Of  a  voyage  to  Europe  Mr.  Steever's  in- 
structions are  constructive  as  regards  the  benefit  to  be  derived  from 
it.  Whatever  may  be  the  destination  of  the  Burdett  from  your  port, 
I  beg  to  request  that  you  will  advise  Colonel  Tenant,  in  the  absence 
of  Mr.  Steever,  to  have  insurance  effected  on  the  brig."  And  again : 
"  my  control  over  this  vessel  is  limited  to  give  her  employment,  and 
to  address  her  to  my  friends,  wherever  she  may  be  found ;  but 
where  the  owner  can  himself  attend  to  her  concerns,  if  he  be  so 
disposed,  I  shall  feel  obliged  to  you  by  transferring  her  to  him." 

Another  letter  signed  by  both  the  Carreras,  dated  Havana,  the 

11th  of  January,  1832,  to  Mr.  Russel,  says,  "  I  much  regret  that  the 

prospect  of  procuring  a  full  freight  for  this  vessel,  for  this  port,  was 

.  not  encouraging,  &c.   I  rely,  however,  on  your  friendly  exertions  to 

give  her  the  best  employment,"  &c. 

And  in  another  letter,  dated  the  24th  of  January,  1832,  to  Mr. 
Russel,  it  is  stated, "  I  have  the  pleasure  of  handing  duplicates  of  my 
respects  of  the  11th  current,  and  to  own  receipt  of  your  regarded 
favours  of  the  27th  and  30th  ultimo,  and  11th  instant;  this  last  ad- 
vising, that  you  intended  to  despatch  the  Burdett  for  this  port,  &c. 
I  feel  confident  you  have  used  your  utmost  exertion  in  giving  to  this 
vessel  the  best  employment,"  &c. 

And  in  a  letter  from  the  same  person  to  the  same,  dated  the  8th 
of  February,  1832:  "The  Burdett  arrived  on  the  30th,  in  eleven 
days9  passage.  All  the  accounts  relating  to  her  will  be  examined 
and  booked  in  conformity.  I  have  not,  as  yet,  determined  on  the 
direction  to  give  the  Burdett." 

Mr.  Russel  wrote  to  Joseph  Carrera,  dated  New  York,  December 
31st,  1831,  "I  acknowledge  the  receipt  of  your  esteemed  favour  of 
the  12th  ultimo,  handed  me  by  Captain  Nabb  of  the  Burdett,  which 
vessel  arrived  on  the  12th,  after  having  been  off  the  coast  for  seven 
days,  and  suffering  some  slight  injury  in  her  upper  works.  The  ex- 
tent of  the  damage  will,  I  presume,  however,  not  amount  to  a  claim 
on  the  underwriters ;  but  should  it  prove  otherwise,  the  necessary 
*6871  documents  will  *be  forwarded  to  Colonel  Tenant,  in  order 
J  that  he  may  claim  them. 

"  I  have  to  return  you  my  thanks  for  the  favour  done  me  in  the 
consignment  of  this  vessel,  which,  however,  will  be  promptly  sur- 
rendered to  Mr.  Steever,  should  he  be  in  this  country,  and  be  desi- 
rous of  giving  his  personal  attention  to  her  concerns,"  &c. 

Another  letter,  dated  New  York,  27th  December,  1831,  from  the 
same  to  the  same,  states  exertions  used  to  procure  a  full  freight  for 
the  Burdett.  And  there  is  contained  in  the  record  several  other  let- 
ters from  Mr.  Russel  to  J.  Carrera,  dated  at  New  York,  in  January, 
1832,  all  of  which  relate  to  the  freight  of  the  Burdett 
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Certain  letters  from  J.  J.  Carrera  to  Captain  Nabb,  numbered  in 
the  record,  1,  2,  3,  and  4,  were  offered  in  evidence  by  the  district  at- 
torney, and  were  objected  to  by  the  claimant 

The  letter  numbered  1,  is  dated  at  Havana,  November  15th, 

1831,  and  contains  particular  instructions  to  Captain  Nabb,  as  to  the 
voyage  of  the  Burdett,  the  consignee  in  New  York,  and  the  subse- 
quent employment  of  the  vessel  after  the  discharge  of  her  cargo. 

The  letter  numbered  2,  and  dated  Havana,  26th  November,  1831, 
is  of  the  same  import 

Letter  numbered  3,  is  dated  Havana,  12th  May,  1832,  in  which 
Carrera  says,  "  Your  letters  of  the  13th  and  23d  April  last  have  been 
received,  and  am  sorry  to  hear  of  the  damage  the  Burdett  has  expe* 
rienced  in  a  tremendous  gale  of  wind  near  the  Bermudas.  The  cer- 
tificate of  survey,  as  well  as  the  estimate  of  repairs  to  be  made  on 
the  Burdett,  has  been  received :  the  amount  of  repairs  is  enormous, 
but  we  must  conform  to  it,  if  there  should  be  no  other  remedy.  No 
doubt  the  underwriters  will  have  to  reimburse  the  amount  I  wrote 
to  Colonel  Tenant  a  few  days  ago,  authorizing  him  to  arrange  the 
business  of  the  Burdett  as  well  as  he  can,  and  for  the  best  of  my  in- 
terest I  entreat  you  to  consult  him  on  the  business,  and  do  for  the 
best  The  expenses  and  repairs  are  heavy,  and  surpass  my  expecta- 
tions. Mr.  Tenant  has  been  authorized  by  me  to  pay  the  amount 
required  to  fit  out  the  vessel ;  but  if  he  thinks  best  to  sell  my  four 
hundred  boxes  of  sugar,  he  is  at  liberty  to  do  so,  for  they  are  in- 
sured at  Baltimore." 

*In  letter  numbered  4,  and  dated  at  Havana,  28th  June,  r»688 

1832,  Mr.  Carrera  says,  "  I  am  in  receipt  of  your  valued  *• 
favours  of  the  1st,  11th,  and  21st  May  last,  by  which  you  inform  me 
of  the  last  survey  held  on  the  brig  Burdett,  and  that  she  was  con- 
demned and  to  be  sold  at  public  auction ;  but,  at  the  request  of  our 
friend,  Colonel  Tenant,  the  sale  of  the  said  vessel  was  postponed, 
and  that  the  said  Tenant  had  sent  two  gentlemen  in  order  to  have 
a  private  survey,  &c. 

"  I  am  informed  that  the  Burdett's  cargo  for  Hamburg  had  been 
shipped  on  board  the  brig  John ;  this  vessel  having  been  chartered 
by  yourself,  with  the  approbation  of  Mr.  Tenant,  and  that  she  was 
to  sail,  &c. 

"  By  this  time,  I  presume,  you  have  seen  Mr.  Steever,  and  hope 
this  friend  will  have  succeeded  in  his  claim  against  the  underwriters 
for  a  partial  or  a  total  loss  on  said  vessel. 

u  I  beg  of  you  to  do  all  in  your  power,  that  we  may  be  able  to  col- 
lect what  is  so  justly  due  to  the  interested  in  that  vessel." 

And  the  district  attorney  offered  to  read  other  letters  from  Carrera 
to  Captain  Nabb,  numbered  on  the  record  5  and  6,  if  the  claimant 
would  withdraw  his  objections  to  the  above  letters  being  read  as 
evidence ;  but  the  objections  were  not  withdrawn,  and  the  same 
were  sustained  by  the  Court 

The  first  question  for  the  consideration  of  the  Court  is,  whether 
the  above  letters  were  properly  rejected  by  the  Court  below.    It  ia 
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objected  that  these  letters  contain  but  a  part  of  the  correspondence 
on  the  same  subject,  and  that  the  non-production  of  the  whole  is  un- 
accounted for. 

The  letters  referred  to  were  addressed  by  Carrera  to  Captain 
Nabb,  and  it  may  be  that  some  of  the  letters  written  by  him,  and 
also  by  Carrera,  in  relation  to  the  same  matter,  are  not  produced. 
As  this  correspondence  is  not  in  the  possession  of  the  plaintiffs,  it  is 
impossible  for  the  district  attorney  to  produce  it. 

If  Carrera  were  to  be  treated  as  a  mere  agent,  he  might  have  been 
examined  as  a  witness,  and  compelled  to  produce  or  swear  to  any 
letters  in  his  possession,  which  have  a  bearing  on  the  ownership  of 
the  vessel.  But  the  forfeiture  is  attempted  to  be  enforced  on  the 
ground  that  this  same  person  is  the  owner  of  the  vessel,  in  whole  or 
in  part. 

♦6891  'n  t*l*s  v*ew>  ke  W0UW  be  required  to  swear  in  a  matter 
J  *  which  concerns  his  own  interest ;  as  his  oath,  if  received, 
would  go  directly  to  establish  or  to  refute  the  important  point  of 
ownership  of  the  vessel.  It  was  for  this  reason,  it  is  presumable, 
that  Carrera  was  not  examined  as  a  witness. 

So  far  as  the  proof  of  acts  done  within  the  scope  of  his  agency 
may  be  essential,  it  may  be  made  by  other  evidence  than  his  own 
oath.  > 

The  proof  of  Carrera's  agency,  in  reference  to  the  Burdett,  is  clear; 
and  to  consider  him  in  this  light,  is  the  most  favourable  view  for  the 
claimant  which  can  be  taken  of  the  case. 

Carrera  must  have  acted  as  agent  or  as  principal,  in  regard  to  this 
vessel.  He  planned  her  voyages,  gave  directions  as  to  her  freight, 
appointed  consignees,  and  paid  for  the  repairs  of  the  vessel.  That 
he  did  these  things  as  the  agent  of  the  claimant,  is  the  only  ground 
on  which  his  right  can  be  sustained ;  for  if  Carrera  acted  in  any 
other  capacity,  it  must  be  fatal  to  the  claim  of  Steever. 

Under  the  circumstances  of  the  case,  it  does  not  seem  that  the  ob- 
jection, on  the  ground  that  all  the  correspondence  was  not  produced, 
should  have  been  sustained  by  the  Court.  If  the  letters  offered  con- 
tained facts  which  were  competent  evidence  in  the  case,  the  princi- 
pal could  not  object ;  because  the  correspondence  referred  to,  was 
either  in  his  possession,  or  the  possession  of  his  agent. 

But  it  is  insisted,  if  the  whole  of  the  correspondence  were  produced, 
it  would  be  inadmissible,  because  Carrera  is  no  party  in  the  case. 

The  confessions  of  an  agent  are  not  evidence  to  bind  his  princi- 
pal ;  nor  is  his  subsequent  account  of  a  transaction  to  his  principal, 
evidence.  But  his  acts,  within  the  scope  of  his  powers,  are  obliga- 
tory upon  his  principal,  and  those  acts  may  be  proved  in  the  same 
manner  as  if  done  by  the  principal.  The  agent,  acting  within  his 
authority,  is  substituted  for  the  principal  in  every  respect ;  and  his 
statements,  which  form  a  part  of  the  res  gestae,  may  be  proved. 

But  it  is  not  material  to  decide  the  point  raised  on  the  rejection  of 
these  letters.     They  may  be  considered  as  a  part  of  the  record,  and 
as  presenting  all  the  facts  which  they  contain,  in  connection  with 
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the  other  facts  in  the  case,  for  the  consideration  of  the  Court.    And 
if  on  this  broad  view  of  the  merits,  the  *prosecution  shall  not  r*6Q0 
be  sustained,  it  will  become  wholly  unnecessary  to  determine  '- 
any  question  as  to  the  admissibility  of  evidence. 

The  object  of  the  prosecution  against  the  Burdett  is  to  enforce  a 
forfeiture  of  the  vessel,  and  all  that  pertains  to  it,  for  a  violation  of 
a  revenue  law  This  prosecution  then  is  a  highly  penal  one,  and 
the  penalty  should  not  be  inflicted,  unless  the  infractions -of  the  law 
shall  be  established  beyond  reasonable  doubt. 

That  frauds  are  frequently  practised  under  the  revenue  laws  can- 
not be  doubted ;  and  that  individuals  who  practise  these  frauds  are 
exceedingly  ingenious  in  resorting  to  various  subterfuges  to  avoid 
detection,  is  equally  notorious.  But  such  acts  cannot  alter  the  esta- 
blished rules  of  evidence ;  which  have  been  adopted  as  well  with 
reference  to  the  protection  of  the  innocent,  as  the  punishment  of  the 
guilty. 

A  view  of  the  evidence  in  this  case,  including  the  rejected  letters, 
must  create  a  suspicion  of  fraud  in  the  mind  of  every  one  who  reads 
it  with  attention.  Steever  went  to  the  Havana  as  supercargo  of  a 
vessel  owned  by  Colonel  Tenant.  His  means  were  limited.  While 
at  the  Havana,  he  wrote  to  Colonel  Tenant  to  purchase  for  him  a 
vessel ;  and  the  Burdett  was  purchased,  and  sailed  for  Havana  with 
a  letter  to  Steever,  which,  in  his  absence,  was  to  be  opened  by  Car- 
rera;  Steever  being  absent,  the  letter  was  opened  by  Carre  raj 
who,  from  that  time  to  the  commencement  of  this  prosecution, 
gave  all  necessary  directions  respecting  the  Burdett;  with,  as  it 
would  seem  from  the  evidence,  little  or  no  interference  by  Steever. 
And  in  addition  to  this,  with  the  exception  of  eleven  hundred  dol- 
lars, it  appears  the  Burdett  was  paid  for  by  the  house  of  Carrera. 

These  facts,  and  others  which  are  on  the  record,  do  authorize  a 
suspicion  that  the  vessel  was  purchased  in  the  name  of  Steever,  for 
the  benefit  of  Carrera.  And  we  think,  that  the  proceeding  instituted 
by  the  district  attorney,  in  this  case,  was  justified  from  the  facts 
which  have  been  developed. 

But  the  inquiry  now  is,  not  whether  the  prosecution  was  properly 
instituted,  but  whether  the  evidence  makes  out  a  forfeiture,  in  such 
terms  as  to  require  its  enforcement  by  the  Court. 

Admitting  the  facts  which  have  been  stated,  as  creating  suspicion, 
are  they  conclusive  ?  It  appears  that  the  vessel  was  *pur-  r*6oi 
chased  by  the  order  of  Steever,  and  that  she  was  despatched  '- 
to  the  Havana,  subject  to  his  order.  That  he  made  the  first  pay- 
ment of  eleven  hundred  dollars,  and  that  he  constituted  Carrera  his 
agent,  to  control  the  vessel,  in  every  respect,  as  if  she  were  his  own, 
in  the  absence  of  Steever.  And  that  in  many  of  the  letters  of  Car- 
rera, respecting  the  vessel,  her  destination,  her  freight,  or  her  re- 
pairs, that  he  referred  to  Steever,  as  her  owner,  and  instructed  the 
consignee  and  other  agents  to  apply  to  Steever  for  direction,  if  he 
were  in  the  United  States.  That  in  all  these  cases,  Carrera  professed 
to  act  in  subordination  to  the  instructions  of  his  principal. 

519 


691  SUPREME  COURT. 

[United  8tates  v.  The  Brig  Buidett] 

The  vessel  was  entered  in  the  name  of  Steever,  and  she  was  in- 
sured as  his  property.  And  as  to  the  instructions  given  by  Carrera, 
and  the  payments  of  money  by  him,  not  only  on  the  contract  of 
purchase,  but  also  for  repairing  the  vessel ;  they  are  not  at  all  in- 
consistent with  the  allegations  of  the  claimant. 

If  Carrera  acted  bona  fide  as  the  agent  of  Steever,  he  might  be 
expected  to  give  the  instructions  he  did  give,  and,  out  of  the  profits 
of  the  vessol,  make  the  payments  which  he  did  make. 

It  is  said  that  these  professions  of  Carrera,  as  to  his  agency,  &c., 
were  made  as  a  cover  to  the  transaction.  This,  possibly,  may  have 
been  his  motive;  but  are  not  the  facts  consistent  with  an  innocent 
motive  ?  And  if  a  fair  construction  of  the  acts  and  declarations  of 
an  individual  do  not  convict  him  of  an  offence — if  the  facts  may  be 
all  admitted  as  proved,  and  the  accused  be  innocent ;  should  he  be 
held  guilty  of  an  act  which  subjects  him  to  the  forfeiture  of  his  pro- 
perty, on  mere  presumption.  He  may  be  guilty,  but  he  may  be  in- 
nocent. If  the  scale  of  evidence  does  not  preponderate  against 
him — if  it  hang  upon  a  balance,  the  penalty  cannot  be  enforced. 
No  individual  should  be  punished  for  a  violation  of  law  which  in- 
flicts a  forfeiture  of  property,  unless  the  offence  shall  be  established 
beyond  reasonable  doubt.  This  is  the  rule  which  governs  a  jury 
in  all  criminal  prosecutions,  and  the  rule  is  no  less  proper  for  the 
government  of  the  Court  when  exercising  a  maritime  jurisdiction. 

After  a  full  and  mature  examination  of  all  the  facts  in  this  case, 
whilst  we  admit  the  acts  of  the  claimant  are  not  clear  of  suspicion ; 
we  are  forced  to  the  conclusion,  that  the  evidence  does  not  authorize 
a  forfeiture  of  the  vessel  The  decree  of  the  Circuit  Court  is,  there- 
fore, affirmed. 

520 


JANUARY  TERM,  1835.  -  692 


•Domingo  Urtetiqui,  Plaintiff  in  error,  v.  John  N.  D'Arcy, 
Henry  Didier,  and  Domingo  D'Arbel,  Defendants  in  error. 

Maryland.  The  plaintiffs  instituted  a  suit  in  the  Circuit  Court  of  the  United  States  for 
.the  District  of  Maryland,  stating  themselves  to  be  citizens  of  the  state  of  Maryland,  and 
that  the  defendant  was  an  alien,  and  a  subject  of  the  King  of  Spain.  The  defendant 
pleaded  in  abatement,  that  one  of  the  plaintiffs,  Domingo  D'Arbel,  was  not  a  citizen  of 
Maryland,  nor  of  any  of  the  United  8tates,  but  was  an  alien,  and  a  subject  of  the  King 
of  Spain.  Upon  the  trial  of  the  issue  joined  on  this  plea,  the  plaintiffs  produced  and 
gave  in  evidence  under  the  decision  of  the  Circuit  Court,  a  passport  granted  by  the  Se- 
cretary of  State  of  the  United  States,  stating  D'Arbel  to  be  a  citizen  of  the  United 
States.  He&JhftUhfl_passport  was  not  legal  evidence  to  establish  the  fact  of  the  citizen- 
ship of  the  pflrwn  in  whom  fnvmir  it  was  given. 

TnT  defendant  in  the  Circuit  Court,  offered  in  evidence  the  record,  duly  certified,  of  the 
District  Court  of  the  United  States  for  the  District  of  Louisiana,  containing  the  proceed* 
ings  in  a  suit  which  had  been  originally  instituted  against  D'Arbel,  in  a  State  Court  of 
Louisiana,  and  on  bis  affidavit  that  he  was  an  alien,  and  a  subject  of  the  King  of  Spain, 
had  been  removed  for  trial  to  the  District  Court,  under  the  authority  of  the  act  of  Con- 
gress authorizing  such  a  removal  of  a  suit  against  an  alien  into  a  Court  of  the  United 
States.  The  record  was  introduced,  as  containing  a  copy  of  the  affidavit  of  D'Arbel  in 
the  State  Court,  upon  which  the  case  was  removed.    Held,  that  this  was  legal  evidence. 

IN  error  to  the  Circuit  Court  of  the  United  State.*  for  the  District 
of  Maryland. 

The  defendants  in  error  instituted  an  action  of  assumpsit  in  the 
Circuit  Court,  and  in  the  declaration,  stated  themselves  to  be  citi- 
zens of  Maryland,  and  that  the  defendant  was  a  subject  of  the  King 
of  Spain.    The  declaration  contained  the  common  counts. 

The  defendant  below,  Domingo  Urtetiqui,  pleaded  the  general 
issue,  and  also  a  plea  in  abatement,  alleging  that  Domingo  D'Arbel, 
one  of  the  plaintiffs,  was  not,  at  the  impetration  of  the  writ,  a  citizen 
of  the  United  States,  or  of  any  one  of  them. 

To  this  plea  there  was  a  replication,  and  an  issue  thereon.    On 
the  trial  of  the  cause  upon  other  issues  joined,  exceptions  were  takea 
to  the  ruling  of  the  Court :  but  as  the  cause  was  ^decided  in  r*693 
this  Court  exclusively  upon  the  questions  raised  on  the  plea  L 
in  abatement,  they  are  omitted  in  this  report 

The  exceptions  taken  by  the  defendants  in  the  Circuit  Court  were 
the  following : 

The  plaintiffs  in  the  Circuit  Court  having  offered  evidence  to 
prove  that  Domingo  D'Arbel  was  an  inhabitant  of  Louisiana,  before 
and  on  the  30th  April,  1803,  and  continued  to  be  an  inhabitant 
thereof,  until  the  year  1818  or  1819, — further  to  support  the  issue 
on  their  part,  on  the  plea  of  abatement,  and  to  prove  the  citizenship 
of  D'Arbel,  offered  in  evidence  a  passport  granted  by  John  Quincy 
Adams,  then  Secretary  of  State,  on  the  22&  March,  1824,  to  the 
said  D'Arbel,  as  a  citizen  of  the  United  States.  To  the  admissi- 
bility of  this  passport  as  legal  or  competent  evidence  of  the  Ame- 
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rican  citizenship  of  the  said  D'Arbel,  the  defendant  below  objected; 
but  the  Court  overruled  the  objection,  and  permitted  the  same  to  be 
read  to  the  jury. 

The  defendant,  to  support  his  plea  in  abatement,  and  for  the  pur- 
pose of  showing  the  admission  of  D'Arbel,  under  oath,  that  he  was, 
on  the  8th  of  May,  1817,  a  subject  of  the  King  of  Spain,  offered  in 
evidence  a  record  of  the  District  Court  of  the  United  States,  for  the 
Eastern  District  of  Louisiana,  in  a  cause,  wherein  John  K.  West, 
curator  of  James  Neil,  was  plaintiff,  and  Domingo  D'Arbel  was  de- 
fendant, which  had  been  removed,  under  and  by  virtue  of  the 
twelfth  section  of  the  act  of  1789,  froip  the  District  Court  of  the 
state  of  Louisiana,  for  the  first  judicial  district,  upon  the  petition 
of  the  said  D'Arbel,  supported  by  affidavit,  that  he  was,  on  the  8th 
of  May,  1817,  a  subject  of  his  most  catholic  majesty,  the  King  of 
Spain.  The  record  offered  in  evidence,  set  out  the  transcript  or 
record  from  the  State  Court,  certified  under  seal  by  the  deputy-clerk 
of  said  Court,  and  also  the  proceedings  in  the  District  Court  of  the 
United  States  thereupon,  and  the  said  record  was  certified  in  due 
form,  as  containing  "  a  full,  faithful,  and  true  copy  of  the  transcript" 
from  the  State  Court,  "and  also  of  the  proceedings  which  have 
taken  place  in  said  cause,"  in  the  District  Court  of  the  United 
States.  The  defendant  below  also  proposed  to  give  in  evidence 
that  the  D'Arbel  mentioned  in  the  record  was  the  same  D'Arbel, 
one  of  the  plaintiffs  in  this  cause. 

*6941       ^e  Pk"nt^s  objected  to  the  evidence  so  offered,  and  the 
J   *Court  refused  to  permit  the  record  to  be  read  in  evidence 
for  the  three  following  reasons : 

1.  It  is  res  inter  alios  acta. 

2.  The  transcript  from  the  Court  of  the  state  of  Louisiana  is  cer- 
tified by  Stephen  Pedesclaux,  deputy-clerk,  without  any  official 
seal.    And, 

3.  The  clerk  of  the  District  Court  of  the  United  States  certifies 
that  the  foregoing  nine  pages  (meaning  the  record)  contain  a  full, 
faithful,  and  true  copy  of  the  transcript  from  the  first  judicial  district 
Court  of  the  state  of  Louisiana,  in  the  case  wherein  John  K.  West, 
curator  of  the  estate  of  James  Neil,  is  plaintiff,  and  Domingo 
D'Arbel  is  defendant,  &c.  The  certificate  is  in  effect  the  copy  of  a 
copy. 

The  defendant  below,  to  support  his  plea  in  abatement,  also  gave 
in  evidence  by  competent  witnesses,  that  D'Arbel  had  declared  him- 
self to  have  been  a  native  Frenchman,  and  born  near  the  borders 
between  France  and  Spain ;  whereupon,  the  plaintiffs  prayed  the 
Court  that  if  the  defendant  offers  no  other  evidence  than  what  was 
then  before  the  jury,  in  support  of  his  plea  in  abatement,  the  plain- 
tiffs were  entitled  to  the  verdict,  if  the  jury  believed  the  plaintiffs' 
evidence :  which  prayer  the  Court  granted. 

The  defendant  excepted  to  the  decisions  of  the  Court  on  the  evi- 
dence offered  by  the  plaintiffs,  and  to  the  ruling  of  the  Court  on  the 
prayers  of  the  defendant ;  and  the  Court  sealed  a  bill  of  excep- 
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.Ions.    A  judgment  having  been  entered  on  the  verdict  of  the  jury 
in  favour  of  the  plaintiff,  the  defendant  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr.  Kennedy,  and  Mr.  Meredith,  for  the 
plaintiff  in  error ;  and  by  Mr.  Johnson,  and  Mr.  Taney,  for  the  de- 
fendants. 

For  the  plaintiff  in  error,  it  was  contended,  upon  the  first  excea? 
tion,  that  the  passport  granted  by  the  Secretary  of  State  to  M^ 
D'Arbel,  was  not  admissible  evidence.  .  -^ 

Passports  are  not  authorized  by  any  act  of  Congress,  and  even"* 
when  they  are  used  in  foreign  countries,  they  are,  from  the  comity  \ 
of  nations  in  amity  with  each  other,  admitted  as  prima  facie  evi*  j 
dence  of  what  they  purport  They  do  no  more  *than  re-  r*6o<  \ 
quest  that  the  person  to  whom  the  passport  is  given,  may  be  *■ 
permitted  to  pass  freely,  and  that  he  may  have  all  lawful  aid  and  . 
protection  as  a  citizen  of  the  United  States.  -        _  -M 

It  is  denied  that  the  passport  was  evidence,  any  more  than  a  mere 
certificate  of  a  claim  by  D'Arbel  of  citizenship.  It  may  show  an 
application  to  the  Department  of  State ;  but  the  Circuit  Court  allowed 
it  to  be  read  as  legal  evidence  of  citizenship. 

It  is  not  judicial  evidence,  as  it  was  not  given  under  any  law. 
Protections  are  not  per  se  evidence.  3  Wash.  C.  C.  R.  529.  Such 
a  paper  has  never  been  admitted  to  prove  the  facts  stated  in  it. 
Passports  are  issued  in  the  Department  of  State  on  request ;  and  not 
upon  evidence  to  support  the  assertion  of  citizenship  on  which  they 
are  granted.  But  if  such  evidence  were  required  and  furnished, 
unless  by  some  direction  or  authority  of  a  statute,  they  would  not 
be  evidence  of  the  fact  of  citizenship. 

It  was  not  intendectthat  a  passport  should  be  judicial  evidence, 
either  here  or  abroad.  It  is  a  political  document  addressed  to 
foreign  powers  and  foreign  agents.  Commanders  of  fleets  and 
generals  of  armies  grant  them,  and  they  pass  for  what  they  are 
worth.  The  practice  of  the  Department  of  State  cannot  change  the 
law  of  evidence. 

Upon  the  second  exception,  it  was  argued,  that  the  record  of  the 
proceedings  in  the  case  in  the  District  Court  of  the  United  States, 
removed  from  the  State  Court  by  D'A'*>el,  was  legal  evidence  of 
the  declaration  made  on  oath  by  him,  to  obtain  the  removal  of  the 
cause. 

It  was  introduced  only  to  show  the  oath  taken  by  D'Arbel.  This 
was  his  mere  declaration,  and  as  such  could  be  proved  by  the  paper 
itself,  as  a  declaration  could  be  proved  by  a  person  who  heard  it 
It  is  his  own  act,  and  as  the  record  is  certified  according  to  the  act 
of  Congress,  the  contents  of  it  were  evidence. 

D'Arbel  had  filed  the  proceedings  in  the  District  Court,  from  the 
State  Court,  and  he  was  the  only  person  who  could  do  so ;  and  to 
obtain  the  consent  of  the  Court  to  receive  them,  he  made  the  affidavit. 
It  is  not  the  proceedings  in  the  State  Court  which  are  evidence,  but 
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those  in  the  United  States  Court,  which  were  there  upon  the  affidavit 
•6961  °*  ^'Arbel,  under  the  ^authority  of  the  act  of  Congress ;  and 
J  the  proceedings  of  the  State  Court  became  those  of  the  Dis 
trict  Court. 

The  removal  of  the  proceedings  in  such  a  case  to  a  Court  of  the 
United  States,  from  a  State  Court,  is  like  the  removal  of  a  case  by 
certiorari,  which  takes  up  the  whole  record,  and  they  become  matter 
of  record  in  the  Court  to  which  they  go.  The  term  "  process,"  in 
the  act  of  Congress,  means  all  the  proceedings.  No  new  declaration 
is  filed  in  the  federal  Court,  and  the  Court  may  remand  the  case, 
if  its  removal  has  not  been  legal.  Cited,  1  Wheat.  304.  345;  3  Story 
on  the  Constitution,  608 ;  1  Peters  C.  C.  R.  44 ;  1  Paine,  410 ;  4  Wash. 
C.  C.  R.  286. 

The  objection  that  the  record  was  res  inter  alios  acta,  would  apply 
to  all  declarations  made  under  any  circumstances.  The  record  is 
not  to  affect  tfle  right  of  any  one  but  D'Arbel,  and  to  prove  the  fact 
of  his  alienage.  Suppose  he  had  declared  he  was  an  alien,  it  would 
equally  affect  the  rights  of  his  copartners,  and  yet  the  right  to  prove 
such  a  declaration  will  not  be  denied. 

As  to  the  third  exception,  it  was  argued  that  it  took  from  the  jury 
the  consideration  of  all  the  evidence  in  the  case,  and  directed  the  jury 
to  consider  the  plaintiffs'  evidence  only.  This  was  an  interference 
with  the  province  of  the  jury. 

Mr.  Johnson  and  Mr.  Taney,  for  the  defendants  in  error,  contended, 
on  the  first  exception,  that  the  passport  was  proper  evidence.  Docu- 
ments of  this  description  are  made  evidence  by  usage.  The  docu- 
ment is  respected  by  foreign  nations ;  it  is  granted  by  a  high  officer 
of  the  government,  and  it  contains  his  official  declaration  of  the 
fact  stated  in  it,  the  citizenship  of  the  person  named  in  it  The 
laws  of  nations  recognise  passports  as  evidence  of  the  national 
character  they  assert 

Acts  of  Congress  recognise  passports.  2  Laws  U.  S.  98 ;  3  Laws 
U.  S.  528.  The  last  act  imposes  a  penalty  on  consuls  for  granting 
passports  to  persons  not  entitled  to  them. 

The  form,  manner,  and  evidence  on  which  a  passport  shall  be 
granted,  are  not  regulated  by  any  particular  law,  but  the  Court  will 
judicially  take  notice  of  the  usage  of  the  government  to  issue  them. 
It  is  the  universal  usage  of  nations  to  grant  them,  and  to  respect 
them  as  protections  according  to  the  law  of  nations. 
*6971  *Upon  the  second  exception,  the  counsel  contended  that 
J  the  record  was  not  evidence  in  the  case.  Whether  a  cause 
shall  be  removed  from  a  State  to  a  federal  Court  depends  on  the 
State  Court,  and  the  record  of  the  action  of  the  State  Court,  pre- 
sented as  it  was  in  this  case,  would  not  be  evidence.  No  inquiry  is 
made  in  the  Court  of  the  United  States  as  to  alienage,  that  is  made 
in  the  State  Court;  and  the  affidavit  is  only  to  satisfy  the  State 
Court  of  the  fact  alleged.  The  affidavit  and  the  petition  form  no 
part  of  the  record,  and  do  not  properly  go  up  to  the  District  Court 
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If  this  position  is  correct,  the  certificate  and  seal  of  the  District 
Court  of  Louisiana,  however  regular  under  the  act  of  Congress, 
were  no  proof  of  the  affidavit  If  such  affidavit  could  be  evidence, 
it  should  have  been  proved  by  the  seal  of  the  State  Court.  As  to 
the  construction  of  the  act  of  1789:  cited,  12  Johns.  153;  4  Hen. 
and  Munf.  173 ;  3  Mason,  457. 

If  an  affidavit  is  made  to  a  plea  in  abatement  in  the  Circuit  Court, 
would  it  be  evidence  in  another  Court  ?    Certainly  not 

But  when  this  affidavit  was  made,  D'Arbel  was  in  fact  a  citizen 
of  the  United  States,  by  the  operation  of  the  cession  of  Louisiana, 
whatever  may  have  been  his  opinion  on  the  subject.  He  swore  in 
the  affidavit  to  a  legal  proposition,  and  he  was  in  error  as  to  his 
rights  and  relations  to  the  United  States. 

But  if  the  affidavit  in  the  record  is  evidence  against  D'Arbel,  the 
question  here  is,  whether  it  shall  be  admitted  to  affect  the  other 
plaintiffs  below.  It  will  have  the  effect  to  drive  them  from  their 
action  in  the  Circuit  Court ;  and  as  this  will  be  the  consequence  of 
its  admission,  this  Court  will  consider  it  to  have  been  properly  ex- 
cluded in  the  Circuit  Court 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court 
This  case  comes  up  on  a  writ  of  error  from  the  Circuit  Court  of 
the  Maryland  district  It  is  an  action  of  assumpsit  The  declara- 
tion contains  the  common  money  counts,  and  also  counts  for  goods 
sold  and  delivered,  work,  labour,  and  services,  and  an  insimul  com- 
putassent.  There  is  an  averment  in  the  declaration,  that  the  plain- 
tiffs are  citizens  of  the  state  of  Maryland,  and  the  defendant  an 
alien,  and  subject  of  the  King  of  Spain.  The  defendant  pleaded  the 
general  issue,  and  also  a  plea  in  abatement,  alleging  that  Domingo 
D'Arbel,  one  of  the  'plaintiffs,  was  not,  at  the  commencement  r*698 
of  the  suit,  a  citizen  of  the  United  States,  or  any  one  of  them ;  *- 
to  which  there  was  a  replication,  and  issue  thereupon  joined.  And 
by  an  agreement  contained  in  the  record,  all  errors  in  pleading  are 
waived  on  both  sides ;  and  the  cause  comes  here  on  five  bills  of 
exceptions  taken  at  the  trial ;  three  of  which  relate  to  matters 
arising  under  the  plea  in  abatement,  and  the  other  two  upon  the 
merits. 

The  question  arising  upon  the  first  exception,  turns  upon  the  ad- 
missibility in  evidence  of  the  passport  given  by  the  Secretary  of  State, 
introduced  to  prove  the  citizenship  of  Domingo  D'Arbel.  The  record  . 
states,  that  the  plaintiffs,  further  to  support  the  issue  on  their  part, 
on  the  plea  in  abatement  to  the  jurisdiction  of  this  Court  filed  in 
this  cause,  offered  in  evidence  the  following  paper,  purporting  to  bn 
a  passport  from  the  Secretary  of  State  of  the  United  States,  and  which 
was  admitted  to  be  an  original  paper  from  the  Department  of  State, 
signed  by  John  Quincy  Adams,  then  Secretary  of  State  of  the  United 
States ;  and  having  also  offered  evidence,  that  the  several  endorse- 
ments on  said  paper,  were  respectively  in  the  handwriting  of  the 
several  persons  signing  the  same ;  and  that  the  said  persons  were 
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the  respective  officers  of  the  government  of  Mexico*  as  they  style 
themselves  in  the  said  endorsements,  at  the  periods  at  which  the 
same  were  made.  It  was  also  admitted,  that  at  the  date  of  the  said 
passport,  said  D'Arbel  was  then  in  Mexico,  and  that  the  said  pass- 
port was  applied  for,  and  obtained  for  him,  at  his  instance,  and  by 
his  request,  by  one  of  the  coplaintiffs,  who  transmitted  the  same  to 
the  said  D'Arbel,  into  whose  possession  it  came,  and  by  whom  it 
was  used.  The  only  proof  of  said  use  being  the  said  endorsements 
so  made  thereon.  The  passport  is  as  follows :  "  United  States  of 
America.  To  all  to  whom  these  presents  shall  come,  greeting.  I, 
the  undersigned,  Secretary  of  State  of  the  United  States  of  America, 
hereby  request  all  whom  it  may  concern,  to  permit  safely  and  freely 
to  pass,  Domingo  D'Arbel,  a  citizen  of  the  United  States,  and  in  case 
of  need,  to  give  him  all  lawful  aid  and  protection.  Given  under 
my  hand,  and  the  impression  of  the  seal  of  the  Department  of  State 
at  the  city  of  Washington,  the  22d  day  of  March,  1824,  in  the  forty- 
eighth  year  of  the  independence  of  these  United  States.  John 
Quincy  Adams." 

*699l  *f^°  admissibility  of  which  paper  in  evidence,  the  de- 
J  fendant,  by  his  counsel,  objected ;  the  same  not  being  legal 
or  competent  evidence  of  the  American  citizenship  of  said  D'Arbel. 
But  the  Court  were  of  opinion,  and  so  decided,  that  the  said  paper 
was  legal  and  competent  evidence  of  said  citizenship,  and  the  same 
was  admitted. 

There  is  some  diversity  of  opinion  on  the  bench,  with  respect  to 
the  admissibility  in  evidence  of  this  passport,  arising,  in  some  mea- 
sure, from  the  circumsHmces  under  which  the  offer  was  made,  and 
its  connexion  with  Other  matters  which  had  been  given  in  evidence. 
Upon  the  general  and  abstract  question,  whether  the  passport,  per 
se,  was  legal  and  competent  evidence  of  the  fact  of  citizenship,  we 
are  of  opinion  that  it  was  not. 

There  is  no  law  of  the  United  States,  in  any  manner  regulating 
t>e  issuing  of  passports,  or  directing  upon  what  evidence  it  may  be 
done,  or  declaring  their  legal  effect.  It  is  understood,  as  matter  of 
practice,  that  some  evidence  of  citfzenship  is  required,  by  the  Secre- 
tary of  State,  before  issuing  a  passport.  This,  however,  is  entirely 
discretionary  with  him.  No  inquiry  is  instituted  by  him  to  ascertain 
the  fact  of  citizenship,  or  any  proceedings  had,  that  will  in  any 
manner  bear  the  character  of  a  judicial  inquiry.1  >  It  is  a  document, 
.  which,  from  its  nature  and  object,  is  addressed  to  foreign  powers ; 
purporting  only  to  be  a  request,  that  the  bearer  of  it  may  pass 
safely  and  freely ;  and  is  to  be  considered  rather  in  the  character  of 
a  political  document,  by  which  the  bearer  is  recognised,  in  foreign 
countries,  as  an  American  citizen ;  and  which,  by  usage  and  the 
law  of  nations,  is  received  as  evidence  of  the  fact.u<  But  this  is  a 
very  different  light,  from  that  in  which  it  is  to  be  viewed  in  a  Court 
of  justice,  where  the  inquiry  is,  as  to  the  fact  of  citizenship.  It  is 
a  mere  ex  parte  certificate ;  and  if  founded  upon  any  Evidence  pro- 
duced to  the  Secretary  of  State,  establishing  the  feet  of  citizenship, 
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that  evidence,  if  of  a  character  admissible  in  a  Court  of  justice, 
ought  to  be  produced  upon  the  trial,  as  higher  and  better  evidence 
of  the  fact.  But  whether  the  Circuit  Court  erred  in  admitting  the 
passport  in  evidence,  under  the  circumstances  stated  in  the  excep- 
tion, this  Court  is  divided  in  opinion,  and  the  point  is  of  course 
undecided. 

*The  defendant,  in  order  to  support  the  issue  on  his  part,  r#700 
on  the  plea  in  abatement,  for  the  purpose  of  showing  the  ad-  L 
mission  of  the  said  D'Arbel,  under  oath,  that  he  was  a  subject  of 
the  King  of  Spain,  on  the  8th  day  of  May,  1817,  offered  in  evidence 
a  document  or  paper,  purporting  to  be  a  record  of  certain  proceed- 
ings in  a  cause  in  a  District  Court  of  the  state  of  Louisiana,  in  and 
for  the  first  judicial  district  of  that  state,  in  which  John  K.  West, 
curator  of  the  estate  of  James  Niel,  was  plaintiff,  and  the  said 
Domingo  D'Arbel  was  defendant;  which  proceedings  contain  a 
petition  presented  to  the  State  Court,  for  the  purpose  of  removing 
the  cause  into  the  District  Court  of  the  United  States ;  and  in  which 
petition  it  is  alleged,  that  Domingo  D'Arbel  is  a  subject  of  his  most 
catholic  majesty,  the  King  of  Spain :  and  on  this  ground  claimed  to 
have  his  cause  removed  into  a  Court  of  the  United  States,  pursuant 
to  the  act  of  Congress.  To  which  petition  is  annexed  the  oath  of 
the  said  D'Arbel,  that  the  facts  contained  in  the  petition  are  true, 
and  that  he  is  a  subject  of  his  most  catholic  majesty,  the  King  of 
Spain.  To  the  admission  of  this  evidence,  the  plaintiffs'  counsel 
objected,  and  the  Court  sustained  the  objection.  The  exception 
embraces  some  matters  upon  which  the  Court  expressed  no  opinion ; 
and  need  not,  therefore,  be  here  noticed.  So  far  as  relates  to  the 
admissibility  of  this  evidence,  the  objection  is  stated  as  follows: 
"the  plaintiffs  object  to  the  giving  in  evidence  the  record  so  offered, 
for  the  purpose  for  which  it  is  offered  by  the  defendant.  First, 
because,  if  the  jury  find  the  facts  stated  in  the  plaintiff's  first 
prayer,  then  they  are  bound  to  find  a  verdict  for  the  plaintiff,  on 
the  plea  in  abatement ;  and  secondly,  because  if  not  concluded,  the 
said  record  purports  only  to  give  a  copy  of  a  copy  of  the  petition 
and  affidavit  alleged  to  have  been  filed  in  the  said  case,  in  the  said 
record  mentioned,  and  a  copy  of  a  copy  of  the  said  case,  as  it  pur- 
ports to  have  been  in  the  State  Court ;  which  objection  the  Court  in 
part  sustained,  and  rejected  the  record  so  offered  in  evidence."  In 
this,  we  think,  the  Court  erred.  We  do  not  perceive  any  well 
founded  objection,  in  any  point  of  view,  to  the  admission  of  this 
record  for  the  purpose  for  which  it  was  offered,  viz.  to  prove  the 
declaration  of  Domingo  D'Arbel  under  oath,  that  he  was  a  Spanish 
subject.  It  did  not  in  any  manner  affect  the  rights  of  any  other 
party  to  the  judgment ;  and  *was  no  more  objectionable,  than  r*701 
the  declaration  or  confession  of  D'Arbel,  made  in  any  other  L 
manner  or  on  any  other  occasion.  But  it  did  not  lie  in  the  mouth  of 
D'Arbel  to  object  to  this  evidence,  as  a  part  of  the  record  of  the  Dis- 
trict Court  of  the  United  States.  It  was  his  own  act  placing  it  ort  the 
record  of  that  Court ;  and  that  record  was  duly  authenticated  accord- 
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ing  to  the  act  of  Congress.  This  document  or  record,  as  it  is  called, 
begins  with  the  following  caption  or  memorandum :  "  United  States 
of  America,  Eastern  District  of  Louisiana,  ss.  Be  it  remembered, 
that  on  the  24th  day  of  May,  in  the  year  1817,  into  the  District 
Court  of  the  United  States  in  and  for  the  then  Louisiana  District, 
came  Domingo  D'Arbel,  by  his  attorneys,  and  filed  the  following 
transcript  or  record,  to  wit/'  Then  follow  the  record  and  proceed- 
ing in  the  State  Court,  containing  the  petition  and  affidavit  of  D'Arbel 
that  he  was  a  Spanish  subject.  Thus  it  will  be  seen,  that  this 
record  or  proceeding  in  the  State  Court,  was  introduced  into  the 
United  States  District  Court,  by  D'Arbel  himself,  as  the  grounds 
upon  which  he  claimed  a  right  to  have  his  cause  tried  in  a  Court 
of  the  United  States.  It  was  therefore  evidence  offered  by  him  ori- 
ginally in  the  District  Court  of  the  United  States,  and  it  does  not 
lie  with  him  now  to  say  that  that  record  was  not  duly  authenticated, 
when  introduced  by  him  into  the  United  States  District  Court  It 
was  not  offered  in  evidence  in  the  present  case,  as  coming  directly 
from  the  State  Court ;  and  all  objections  to  the  authentication  by 
the  clerk  of  the  State  Court,  even  if  well  founded,  are  misapplied. 
This  record,  as  offered  to  the  Circuit  Court  on  the  trial  of  this  cause, 
came  from  the  District  Court  of  the  United  States,  and  the  proceed- 
ings and  oath  relied  upon,  were  then  introduced  by  D'Arbel 
himself. 

Whether  the  District  Court  of  the  United  States  was  bound  to 
receive  this  as  satisfactory  evidence  of  the  right  of  D'Arbel  to 
remove  the  cause  from  the  State  Court,  is  not  at  all  material.  It 
was  received  by  the  United  States  District  Court  as  sufficient,  and 
the  cause  was  removed  and  proceeded  in  accordingly.  But  there 
can  be  no  doubt,  that  the  United  States  Court  had  a  right  to  exa- 
mine and  decide  for  itself  upon  the  grounds  on  which  D'Arbel 
claimed  to  have  his  cause  removed  into  the  United  States  Court. 
That  Court  had  a  right  to  decide  upon  its  own  jurisdiction,  and 
*702l  reman<*  ti16  rouse,  if  sufficient  grounds  *for  a  removal  were 
J  not  shown.  It  cannot  surely  be  in  the  power  of  the  State 
Court  to  compel  the  United  States  Court  to  assume  jurisdiction. 

The  third  exception  on  the  part  of  the  defendant  is  to  the  ruling 
of  the  Court  upon  the  plaintiff's  prayer,  which  is  as  follows.  The 
evidence  having  been  given,  as  set  forth  in  the  two  prior  exceptions 
by  the  plaintiffs,  which  is  to  be  considered  as  forming  a  part  of  this 
exception ;  the  defendant,  further  to  support  the  issue,  on  the  plea 
in  abatement,  gave  in  evidence  by  competent  witnesses,  that  the 
said  D'Arbel  declared  himself  to  have  been  a  native  Frenchman  and 
born  near  the  borders  between  France  and  Spain ;  and  that  the  said 
D'Arbel,  mentioned  in  the  foregoing  evidence,  is  the  same  D'Arbel, 
mentioned  in  the  commission  aforesaid.  Thereupon  the  plaintiffs 
prayed  the  Court,  that  if  the  defendant  offers  no  other  evidence  on 
the  issue  joined  on  the  defendant's  plea  of  abatement,  than  there  is 
now'  before  the  jury ;  that  then  the  plaintiffs  are  entitled  to  the 
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verdict,  if  the  jury  believe  the  plaintiffs'  evidence.    Which  prayer 
was  granted  by  the  Court.  v 

This  prayer  is  rather  obscurely  stated,  and  the  real  point  intended 
to  be  raised  is  not  very  apparent  Evidence  had  been  given  both 
as  to  the  defendant  and  plaintiff;  and  the  prayer  would  seem  to  ask 
the  Court  to  instruct  the  jury,  that  the  plaintiffs  were  entitled  to  the 
verdict  if  the  jury  believed  the  plaintiffs'  evidence,  and  the  Court 
so  instructed  the  jury.  If  this  is  the  interpretation  to  be  given  to 
the  prayer,  the  instruction  was  erroneous.  The  evidence  given 
by  the  defendant  was  taken  entirely  from  the  consideration  ot 
the  jury,  and  the  verdict  was  made  to  depend  upon  their  belief 
of  the  plaintiffs'  evidence.  But  the  decision  upon  this  exception  is 
not  very  important,  as  it  will  not  affect  the  result  upon  the  present 
writ  of  error ;  and  it  is  not  likely  it  will  arise  in  the  same  form  on 
another  trial :  and  this  remark  applies  to  the  two  remaining  excep- 
tions on  the  merits  arising  on  the  accounts  offered  in  evidence/and 
the  decision  and  instructions  given  by  the  Court  thereupon.  Ques- 
tions of  law  and  fact,  growing  out  of  the  prayers  and  instructions 
on  this  part  of  the  case,  are  so  blended,  and  presented  in  such  a 
shape,  that  it  is  extremely  difficult  to  decide  upon  them ;  and  as  the 
cause  must  go  back,  and  as  these  matters  may  not  be  presented  on 
^another  trial  under  the  same  aspect,  these  questions  may  r»703 
become  immaterial,  and  we  pass  them  by  without  any  L 
decision. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  sent 
back  with  directions  to  issue  a  venire  de  novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Mary- 
land, and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
adjudged  and  ordered  by  this  Court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is  hereby,  reversed, 
and  that  the  said  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court,  with  directions  to  award  a  venire  facias  de 
novo. 
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1  43f  136         Habeas  corpus.    At  the  jurisdiction  of  the  Supreme  Court  is  appellate,  it  moat  be  shown  to 
Op  ?o*  the  Court  that  the  Court  has  the  power  to  award  a  habeas  corpus,  before  one  will  be 

i5f  *■  granted. 

f  64t  347         George  Milbura  was  imprisoned  in  the  jail  of  the  comity  of  Washington,  upon  a  bench 
i1  ^  70J  warrant  issued  by  the  Circuit  Court  of  the  United  States  lor  the  District  of  Colombia,  to 

|f8Sf  901)  answer  an  indictment  pending  against  him  for  keeping  a  faro  bank,  an  offence  which, 

by  an  act  of  Congress,  is  punishable  by  imprisonment  at  hard  labour  in  the  penitentiary  of 
the  district  He  had  been  arrested  on  a  former  capias  issued  on  the  same  indictment, 
upon  which  he  gave  a  recognisance  of  bail,  with  sureties,  in  the  sum  of  one  hundred 
pounds,  Maryland  currency,  according  to  the  statute  of  Maryland,  conditioned  to  appear 
in  Court  at  the  return  day  of  the  process,  dec  He  did  not  appear,  and  the  recognisance 
was  forfeited,  and  a  scire  facias  was  issued  against  him  and  his  sureties,  returnable  to 
December  term,  1883.  At  the  same  term  another  writ  of  capias  was  issued  against  him, 
returnable  immediately,  and  returned  "non  est  inventus."  At  June  vacation,  1834,- 
another  writ  of  capias  was  issued  against  him,  returnable  to  November  term,  1834,  on 
which  he  was  arrested,  and  from  which  arrest  he  was  discharged  on  a  habeas  corpus  by 
the  chief  justice  of  the  Circuit  Court,  on  the  ground  that  the  writ  of  capias  improperly 
issued.  On  a  return  of  this  discharge  by  the  marshal,  a  bench  warrant  was  issued  by 
order  of  a  majority  of  the  judges  of  the  Circuit  Court,  and  on  which  he  was  in  custody. 
He  applied  for  a  writ  of  habeas  corpus  to  this  Court,  to  obtain  his  discharge.  Held,  that 
he  was  properly  in  custody.    The  rule  for  the  habeas  corpus  was  refused. 

A  RULE  to  show  cause  why  a  habeas  corpus  should  not  be 
awarded  to  bring  up  the  body  of  George  Milburn,  in  confinement 
in  the  jail  of  the  county  of  Washington,  in  the  District  of  Colum- 
bia, (a) 

The  case,  as  stated  in  the  opinion  of  the  Court,  was  as  follows : 
"This  is  an  application  to  the  Court  by  petition  for  a  writ  of  ha- 
beas corpus  to  bring  up  the  body  of  George  Milburn,  now  imprisoned 
*7051  *n  t*ie  Ja^  °^  Washington  county,  in  the  District  of  *Columbia, 
J  upon  a  bench  warrant  issued  against  him  by  the  Circuit  Court 
of  this  district,  to  arrest  him  to  answer  to  an  indictment  now  pending 
in  the  same  Court  against  him  for  keeping  a  faro  bank,  an  offence 
which,  by  the  act  of  Congress  of  the  2d  of  March,  1831,  ch.  37,  is 
punishable  by  imprisonment  and  labour  in  the  penitentiary  of  the 
district.  The  main  grounds  for  the  application  (for  it  is  not  neces- 
sary to  go  into  the  minute  facts)  are,  that  the  party  was  arrested  on 
a  former  capias  issued  on  the  same  indictment,  upon  which  he  gave 
a  recognisance  of  bail,  with  sureties  in  the  sum  of  one  hundred 
pounds,  Maryland  currency,  (two  hundred  and  sixty-six  dollars  and 
sixty-seven  cents,)  according  to  the  statute  of  Maryland,  passed  in 

(<ri  When  the  petition  in  this  case  was  presented  to  the  Court,  a  habeas  corpus  was 
asked  to  be  issued,  and  it  was  proposed  to  argue  the  question  of  the  right  of  the  petitioner 
to  his  discharge,  on  the  return  of  the  habeas  corpus. 

Mr.  Chief  Justice  Marshall  said :  As  the  jurisdiction  of  the  Supreme  Court  is  appel- 
late, it  must  first  be  shown  that  the  Court  has  the  power  in  this  case  to  award  a  f 
corpus, 

A  rale  was  granted  to  show  cause  why  a  habeas  corpus  should  not  be  issued. 
530 


JANUARY  TERM,  1835.  705 

[Ex  parte  Milbarn.] 

October,  1780,  ch.  10,  (which  is  in  force  in  this  district,)  conditioned 
to  appear  in  Court  on  the  return  day  of  the  process,  to  attend  the 
Court  from  day  to  day,  and  not  to  depart  therefrom  without  leave 
of  the  Court.  At  the  return  day  he  did  not  appear,  and  the  recog- 
nisance was  forfeited,  and  a  scire  facias  issued  against  him  and  his 
sureties,  returnable  to  November,  1833.  At  the  same  term,  another 
writ  of  capias  on  the  indictment  was  issued  against  him,  returnable 
immediate,  which  was  returned  non  est  inventus.  Afterwards,  in 
June,  1834,  in  vacation,  another  writ  of  capias  was  issued  by  the 
district  attorney  upon  the  same  indictment,  returnable  to  November 
term,  1834,  upon  whicff  the  party  was  arrested,  and  from  which, 
upon  a  writ  of  habeas  corpus,  he  was  discharged  by  Mr.  Chief  Justice 
Cranch,  of  the  Circuit  Court,  upon  the  ground  that  the  writ  of 
capias  improperly  issued.  The  marshal  having  returned  this  matter 
specially  to  the  Circuit  Court,  at  the  November  term,  1834;  upon 
motion  of  the  district  attorney,  the  present  bench  warrant  was  issued 
by  order  of  the  majority  of  the  Court,  and  upon  which  the  party  is 
now  in  custody /' 

The  case  was  argued  by  Mr.  Brent,  and  Mr.  Jones,  for  the  relator; 
and  by  Mr.  Key,  district  attorney,  contra. 

Mr.  Brent  stated,  that  two  points  presented  themselves  for  the 
consideration  of  the  Court. 

First,  Whether  the  bench  warrant,  under  which  the  relator  is  in 
confinement,  is  legal. 

Second,  Whether  the  case  had  not,  previously  to  the  *issu-  r*706 
ing  of  the  bench  warrant,  been  finally  adjudged  by  a  compe-  L 
tent  tribunal. 

The  attention  of  the  Court  is  requested  to  the  fact,  that  the  process 
is  not  an  alias,  but  appears  as  an  original  proceeding.  It  is  in  the 
same  term  with  the  first  process ;  and  is  entirely  novel  in  its  cha- 
racter, in  the  Courts  of  the  United  States,  and  of  England.  An 
"  alias"  always  issues  after  the  return  of  the  first  writ,  as  having 
been  inoperative. 

This  is  not  sanctioned  by  law  or  practice.  4  Chitty's  Crim.  Law, 
213  to  217.  224.  225;  4  Burn's  Justice,  48,  49.  In  Dalton  on  the 
Duties  of  Sheriff,  it  is  laid  down,  that  in  criminal  cases,  where  an 
indictment  is  found,  the  practice  is  to  issue  a  capias,  then  an  alias 
and  a  pluries  writ.  If  this  is  the  law,  the  writ  in  this  case  was 
illegal ;  and  did  not  authorize  the  marshal  to  take  the  relator ;  and 
his  imprisonment  is  illegal. 

There  is  another  objection  to  the  issuing  of  the  writ.  When  it 
issued  there  was  no  such  suit  in  Court.  The  United  States  had,  by 
their  own  act,  discontinued  the  case.    4  Burn's  Justice,  42. 

The  principle  established  by  this  Court  in  the  case  Ex  parte  Wat- 
kins,  7  Peters,  568,  that  no  one  can  be  twice  arrested  for  the  same 
cause,  entirely  protects  the  defendant  from  imprisonment,  after  his 
discharge  by  Mr    Chief  Justice  Cranch.    No  othei  writ,  not  an 
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%lias,  can  be  issued,  after  that  discharge.     1  Tidd's  Practice,  196; 
4  Burr.  2502 ;  3  East,  309 ;  7  Peters,  568. 

In  the  case  before  the  Court,  the  record  shows  that  a  capias  issued 
on  the  indictment  against  Milburn ;  that  he  was  taken  by  virtue  of 
it,  and  he  was  thus  in  the  custody  of  the  law  before  the  Circuit 
Court.  He  was  afterwards,  by  the  judgment  of  the  chief  justice 
of  the  Court,  the  case  being  regularly  before  him,  discharged.  The 
United  States  had  their  remedy  upon  the  recognisance  given  by 
him  and  his  sureties ;  and  the  case,  as  to  all  other  matters,  was  out 
of  Court,  and  at  an  end. 

Under  the  law  of  Maryland  of  1780,  ch.  10,  when  a  defendant 
is  in  custody  for  an  offence,  found  by  an  indictment,  less  than  felony, 
the  sheriff  must  take  bail  in  less  than  one  hundred  pounds.  The 
capias  is  returned  with  the  recognisance;  and  if  he  does  not  appear, 
the  recognisance  is  prosecuted  to  judgment.  Although  the  keeping 
*7071  a  ^aro  ta^e  *s  punish^6  by  imprisonment  *in  the  peniten- 
-I  tiary,  yet  it  is  not  a  felony.  The  relator  having  done  all  the 
law  required,  on  the  original  capias ;  he  could  not  be  required  to  do 
more. 

After  the  most  diligent  search  into  precedents,  and  a  reference  by 
the  chief  justice  of  the  Circuit  Court .  to  the  most  distinguished 
members  of  the  bar  of  Maryland,  no  case  has  been  found,  where 
the  principle  has  been  asserted  and  maintained,  which  is  claimed 
by  the  United  States.  If  the  law  was  otherwise,  a  case  would  have 
been  found  to  maintain  it.  The  law  of  Maryland  requires,  that  the 
recognisance  shall  be  sued  out  It  says  nothing  about  further  pro- 
ceedings against  the  defendant,  who  has  suffered  the  recognisance 
to  be  forfeited.     It  is  different  in  the  case  of  felony. 

Within  forty-four  years  not  an  instance  has  occurred  in  the  Courts 
of  Maryland,  where  an  alias  capias  has  issued  in  a  case  less  than 
felony.  All  the  counsel  at  the  bar  of  Maryland  appear  to  have 
considered,  that  under  the  act  of  1780,  every  thing  that  could  be 
done,  on  the  neglect  of  the  person  charged  with  a  misdemeanor 
to  attend,  was  to  forfeit  the  recognisance,  and  sue  it  out.  The 
opiniou  of  Mr.  Chief  Justice  Cranch,  who  has  been  familiar  with 
the  law  and  practice  of  Maryland  for  forty  years,  and  who  is  the 
chief  justice  of  the  Circuit  Court,  delivered  in  this  case,  is  referred 
to,  and  it  will  be  found  to  sustain  these  positions. 

The  last  reason  why  relief  should  be  given  to  the  relator  is,  that 
the  discharge  by  Judge  Cranch,  the  chief  justice  of  the  Circuit 
Court,  during  vacation,  is  a  res  judicata,  between  the  United  States 
*nd  the  prisoner.  Under  the  act  of  Congress  organizing  the  Courts 
of  the  District  of  Columbia,  the  chief  justice  in  vacation  acts  as, 
and  has  all  the  powers  of  a  Circuit  Court.  The  act  of  Congress 
gives  him  the  power  to  award  a  habeas  corpus;  and  his  discharge 
of  a  prisoner  brought  before  him  is  a  bar  to  another  arrest,  in  the 
same  manner  as  if  it  had  been  given  by  the  Circuit  Court  during  its 
session. 
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Mr.  Key,  for  the  United  States.  It  is  not,  by  the  practice  of  the 
Courts  of  Maryland,  required  that  a  capias,  returned  "  non  est/' 
shall  be  followed  by  an  alias  capias.  It  is  the  course  of  proceeding 
to  adopt  any  practice  to  bring  in  a  defendant.  Original  writs  of 
capias  are  issued,  after  others  have  not  'produced  an  arrest.  r»70ft 
There  is  no  necessity  for  any  other  form  of  proceeding,  as,  L 
under  the  law  of  Maryland,  there  is  no  such  thing  as  "  outlawry." 

Mr.  Justice  Story  stated  that,  as  he  understood  the  counsel  for 
the  relator,  it  is  contended  that  wherever  there  has  been  an  arrest 
for  a  misdemeanor,  and  a  recognizance  entered  into  by  the  person 
charged,  and  the  party  has  forfeited  it,  he  can  never  be  again  pro- 
secuted for  the  offence. 

Mr.  Justice  Thompson.  Is  it  possible  that  the  law  of  Maryland 
considers,  that  where  there  has  been  a  forfeiture  of  a  recognizance 
in  a  case  less  than  felony,  it  is  in  the  nature  of  a  penalty  paid  for 
the  offence  ? 

Mr.  Key.    This  is  the  doctrine  claimed  by  the  relator. 

Mr.  Brent  read  the  act  of  Assembly  of  Maryland,  before  cited. 

Mr.  Jones,  for  the  relator. 

The  Court  is  referred  to  the  opinion  delivered  by  Mr.  Chief  Jus- 
tice Cranch,  for  the  local  laws  of  Maryland ;  under  which  proceed- 
ings on  criminal  cases  are  conducted  in  the  county  of  Washington. 
In  that  opinion  the  Court  will  also  find  a  statement  of  the  practice 
in  such  cases.    They  are  as  claimed  by  the  relator. 

This  case  rests  on  the  highest  principles  known  in  the  administra- 
tion of  justice,  that  no  one  is  to  be  twice  punished  for  the  same 
offence.  In  England,  when  there  is  a  second  arrest,  the  recogni- 
sance is  always  released.  No  case  has  been  found,  except  where 
there  has  been  an  escape,  where,  if  a  bail  bond,  or  a  recognisance 
has  been  given,  you  may  take  again.  The  exception  in  the  case  of 
escape  shows  that,  in  general,  there  is  no  such  right. 

The  arrest  in  this  case  is  not  only  irregular,  but  it  is  a  contempt 
of  the  law.  The  party  who  has  been  twice  arrested,  was  in  actual 
custody  at  the  time  of  the  second  arrest.  He  was  under  bail,  and 
bail,  by  the  authorities,  is  nothing  more  than  "  a  living  prison/'  in 
which  the  party  is  kept ;  there  is,  "therefore,  no  reason  why  r»709 
an  authority  should  be  produced,  to  show  the  present  im-  L 
prisonment  illegal,  the  defendant  being  in  the  custody  of  his  bail 
under  the  first  recognisance,  although  it  has  been  forfeited.  The  first 
recognisance  should  be  remitted,  or  he  will  be  twice  punished. 

What  is  the  difference  between  a  civil  and  a  criminal  action,  when 
the  defendant  has  been  admitted  to  bail.    A  civil  suit  for  the  same 
cause  of  action,  cannot  be  instituted  after  bail  given,  unless  after  dis- 
continuance of  the  prior  suit,  and  a  discharge  of  the  bail    This 
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action  on  the  bail  bond,  must  be  against  all  the  parties  who  have 
become  bail,  unless  under  special  circumstances.  Saunders  on 
Pleading,  187;  13  Johns.  Rep.  424. 

In  Virginia  the  practice  is  different  by  a  special  statute ;  but,  ac- 
cording to  the  common  law,  the  default  of  appearance  is  an  insepa- 
rable bar  to  another  action  on  the  original  case.  If  there  is  no 
statutory  provision  to  the  contrary,  the  operation  of  bail  in  both 
cases  will  be  the  same.  When  you  admit  to  bail,  eo  nomine,  you 
admit  all  the  consequences  of  bail.  2  Chitty's  Rep.  109 ;  Highmore 
on  Bail,  200.  A  scire  facias  issues  alike  in  criminal  as  in  civil  cases. 
The  legislature  of  Maryland,  in  fixing  the  amount  of  bail  to  be  taken 
after  arrest  for  a  misdemeanor,  have  taken  an  average  of  the  sums 
to  be  required  in  all  such  cases.  They  have  considered  the  justice 
of  the  state  as  satisfied  by  the  amount  so  fixed.  In  England,  there 
is  a  wider  discretion ;  but  in  Maryland,  it  may  be  less,  but  cannot 
be  greater  than  one  hundred  pounds. 

This  Court,  in  a  review  of  all  the  authorities  cited,  will  be  satisfied 
that  wherever  there  has  been  a  suit  on  a  forfeited  recognisance,  a 
second  arrest  cannot  take  place  without  a  discontinuance  of  the  suit 
This  has  not  been  done  in  the  case  now  before  the  Court  The  con- 
trary practice  comes  within  the  rule,  that  no  one  shall  be  twice 
punished  for  the  same  criminal  action. 

Mr.  Justice  Story,  after  stating  the  facts  of  the  case,  delivered  the 
opinion  of  the  Court. 

The  points  principally  relied  on  at  the  argument  are,  in  the  first 
place,  that  the  party  is  not  liable  to  be  arrested  to  answer  the  indict- 
*7101  ment'  &fter  having  given  a  recognizance  of  bail;  "although 
J  the  recognizance  has  been  forfeited,  and  the  party  has  not 
appeared  and  answered, and  been  tried  on  the  indictment:  in  the  next 
place,  that  the  discharge  upon  the  habeas  corpus  before  Mr.  Chief 
Justice  Cranch  is  a  bar  to  any  subsequent  arrest 

We  are  of  opinion,  that  neither  of  these  grounds  can,  in  point  of 
law,  be  maintained.  A  recognizance  of  bail,  in  a  criminal  case,  is 
taken  to  secure  the  due  attendance  of  the  party  accused,  to  answer 
the  indictment,  and  to  submit  to  a  trial,  and  the  judgment  of  the 
Court  thereon.  It  is  not  designed  as  a  satisfaction  for  the  offence, 
when  it  is  forfeited  and  paid ;  but  as  a  means  of  compelling  the  party 
to  submit  to  the  trial  and  punishment  which  the  law  ordains  for  his 
offence.  And,  a  fortiori,  it  cannot  be  deemed  to  apply  to  a  case  like 
the  present,  of  a  penitentiary  offence ;  for  that  would  be  to  suppose, 
that  the  law  allowed  the  party  to  purge  away  the  offence,  and  the 
corporeal  punishment,  by  a  pecuniary  compensation.  There  is  no- 
thing, in  our  opinion,  in  the  Maryland  statute  of  1780,  ch.  10,  to 
change  this  construction  of  the  law. 

The  other  ground  is  also  unmaintainable.  A  discharge  of  a  party 
under  a  writ  of  habeas  corpus  from  the  process,  under  which  he  is 
imprisoned,  discharges  him  from  any  further  confinement  under  the 
534 


JANUARY  TERM,  1835.  710 

[Exparte  Milbnra.] 

process;  but  not  under  any  other  process,  which  may  be  issued 
against  him  under  the  same  indictment 

For  these  reasons,  we  are  of  opinion,  that  the  party  is  rightfully 
in  custody  under  the  bench  warrant  of  the  Circuit  Court ;  and  there- 
fore, that  the  petition  for  the  writ  of  habeas  corpus  ought  to  be  de- 
nied. 

The  rule,  therefore,  to  show  cause  is  discharged ;  and  the  motion 
for  the  habeas  corpus  is  overruled. 
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*C0LIN  MlTCHEL,  ROBERT  MlTCHEL,   IN   HIS   OWN  RlGHT,   AND  Al 

Assignee  of  the  Estate  and  Effects  of  the  Mercantile 
House  heretofore  trading  under  the  Firm  of  Carnochan 
and  mltchel,  and  as  trustee  of  the  creditors  of  said 
Firm,  and  also  of  Richard  Carnochan,  William  Calder, 
Benjamin  Marshall,*  Benjamin  W.  Rogers,  John  P.  Wil- 
liamson, the  Heirs  and  legal  Representatives  of  John 
M'Nish,  deceased,  and  James  Inneraritt,  Appellants,  v. 
The  United  States. 

A  claim  to  lands  in  East  Florida,  the  title  to  wtich  was  derived  from  grants  by  the  Creek 
and  Seminole  Indiana,  ratified  by  the  local  authorities  of  Spain  before  the  cession  of  Flo- 
rida by  Spain  to  the  United  States,  confirmed. 

It  was  objected  to  the  title  claimed  in  this  case,  which  had  been  presented  to  the  8aperior 
Court  of  Middle  Florida,  under  the  provisions  of  the  acts  of  Congress  for  the  settlement 
of  land  claims  in  Florida,  that  the  grantees  did  not  acquire,  under  the  Indian  giants,  a 
legal  title  to  the  land.  Held,  that  the  acts  of  Congress  submit  these  claims  to  the  adju- 
dication of  this  Court  as  a  Court  of  Equity ;  and  those  acts,  as  often  and  uniformly 
construed  in  its  repeated  decisions,  confer  the  same  jurisdiction  over  imperfect,  inchoate, 
and  inceptive  titles,  as  legal  and  perfect  ones,  and  require  the  Court  to  decide  by  the  suds 
rules  on  all  claims  submitted  to  it,  whether  legal  or  equitable. 

By  the  law  of  nations,  the  inhabitants,  citizens,  or  subjects  of  a  conquered  or  ceded  country, 
territory,  or  province,  retain  all  the  rights  of  property  which  have  not  been  taken  from 
them  by  the  orders  of  the  conqueror ;  and  this  is  the  rule  by  which  we  must  test  its  effi- 
cacy according  to  the  act  of  Congress,  which  we  must  consider  as  of  binding  authority. 

A  treaty  of  cession  is  a  deed  or  grant  by  one  sovereign  to  another,  which  transferred  nothing 
to  which  he  had  no  right  of  property ;  and  only  such  right  as  he  owned,  and  could  con- 
vey to  the  grantee.  By  the  treaty  with  Spain,  the  United  8tates  acquired  no  lands  in 
Florida  to  which  any  person  had  lawfully  obtained  such  a  right,  by  a  perfect  or  inchoate 
title,  that  this  Court  could  consider  it  as  property  under  the  second  article,  or  which  had, 
according  to  the  stipulations  of  the  eighth  article  of  the  treaty,  been  granted  by  the  law- 
ful authorities  of  the  king :  which  words, "  grants"  or  "concessions,"  were  to  be  construed 
in  their  broadest  sense,  so  as  to  comprehend  all  lawful  acta  which  operated  to  transfer  a 
right  of  property,  perfect  or  imperfect 

The  effect  of  the  clauses  of  the  confirmation  of  grants  made  was,  that  they  confirmed  them 
presently  on  the  ratification  of  the  treaty,  to  those  in  possession  of  the  lands ;  which  was 
declared  to  be  that  legal  seisin  and  possession  which  follows  title,  is  co-extensive  with  the 
right,  and  continues  tiU  it  is  ousted  by  an  actual  adverse  possession,  as  contiadistingmthea 
from  residence  and  occupation. 

•The  United  States,  by  accepting  the  cession  under  the  terms  of  the  eighth  artt- 
*712l     cfo»  *nd  the  ratification  by  the  king,  with  an  exception  of  the  three  annulled 
grants  to  Allegon,  Punon  Rostro,  and  Vargas,  can  make  no  other  exceptions 
of  grants  made  by  the  lawful  authorities  of  the  king. 

The  meaning  of  the  words,  "  lawful  authorities,"  in  the  eighth  article,  or  u  competent  authori- 
ties" in  the  ratification,  must  be  taken  to  be  "  by  those  persons  who  exercised  the  granting 
power  by  the  authority  of  the  crown."  The  eighth  article  expressly  recognise!  the 
existence  of  these  lawful  authorities  in  the  ceded  territories,  designating  the  governor  or 
intendant,  as  the  case  might  be,  as  invested  with  such  authority :  which  is  to  be  deemed 
competent  till  the  contrary  is  made  to  appear. 

By  "the  laws  of  Spain"  is  to  be  understood  the  will  of  the  king  expressed  in  his  orders,  or 
by  his  authority,  evidenced  by  the  acts  themselves ;  or  by  such  usage  and  custonw  in  the 
provinces  as  may  be  presumed  to  have  emanated  from  the  king,  or  to  have  been  ■auctioned 
by  him,  as  existing  authorized  local  laws. 

In  addition  to  the  established  principles  heretofore  laid  down  by  this  Court  as  the  legal  effect 
of  an  usage  or  custom,  there  is  one  which  is  peculiarly  appropriate  to  this  case.    The  ad 
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of  Congress  giving  jurisdiction  to  this  Court  to  adjudicate  on  these  causes,  contains  this 
clause  in  reference  to  grants,  &c^  "  which  was  protected  and  secured  by  the  treaty,  and 
which  might  have  been  perfected  into  a  complete  title,  under  and  in  conformity  to 
the  laws,  usages,  and  customs  of  the  government  under  which  the  same  originated." 
This  is  an  express  recognition  of  any  known  and  established  usage  or  custom  in  the 
Spanish  provinces,  in  relation  to  the  grants  of  land,  and  the  title  thereto,  which  brings 
them  within  a  well  established  rule  of  law :  that  a  custom  or  usage  saved  and  preserved 
by  a  statute,  has  the  force  of  an  express  statute,  and  shall  control  all  affirmative  statutes 
in  opposition,  though  it  must  yield  to  the  authority  of  negative  ones,  which  forbid  an  act 
authorized  by  a  custom  or  usage  thus  saved  and  protected ;  and  this  is  the  rule  by  which 
its  efficacy  must  be  tested,  according  to  the  act  of  Congress,  which  must  be  considered 
of  binding  authority. 

In  the  case  of  the  United  States  v.  Arredondo,  6  Peters,  691, 'the  lands  granted  had  been  in 
the  possession  and  occupation  of  the  Ailachua  Indians,  and  the  centre  of  the  tract  was  an 
Indian  town  of  that  name.  But  the  land  had  been  abandoned,  and  before  any  grant  was 
made  by  the  intendant,  a  report  was  made  by  the  attorney  and  surveyor-general,  on  a 
reference  to  them,  finding  the  fact  of  abandonment ;  on  which  it  was  decreed  that  the  land 
had  reverted  to  and  become  annexed  to  the  royal  domain. 

By  the  common  law,  the  king  has  no  right  of  entry  on  land  which  is  not  common  to  his 
subjects ;  the  king  is  put  to  his  inquest  of  office,  or  information  of  intrusion,  in  all  cases 
where  a  subject  is  put  to  his  action ;  their  right,  is  the  same,  though  the  king  has  more 
convenient  remedies  in  enforcing  his.  If  the  king  has  no  original  right  of  possession  to 
lands,  he  cannot  acquire  it  without  office  found,  so  as  to  annex  it  to  his  domain. 

The  United  States  have  acted  on  the  same  principle  in  the  various  laws  which  Congress 
have  passed  in  relation  to  private  claims  to  lands  in  the  Floridas ;  they  have  not  undertaken 
to  decide  for  themselves  on  the  validity  of  such  claims,  without  the  previous  action  of 
some  tribunal,  special  or  judicial.  They  have  not  authorized  an  entry  to  be  made  on  the 
possession  of  any  person  in  possession,  by  colour  of  a  Spanish  grant  or  title,  nor  the 
•sale  of  any  lands  as  part  of  the  national  domain,  with  any  intention  to  impair 
private  rights.  The  laws  which  give  jurisdiction  to  the  District  Courts  of  the  f*71 3 
territories  to  decide  in  the  first  instance,  and  to  this  on  appeal,  prescribe  the 
mode  by  which  lands  which  have  been  possessed  or  claimed  to  have  been  granted  pur- 
suant to  the  laws  of  Spain,  shall  become  a  part  of  the  national  domain ;  which,  as  de- 
clared in  the  seventh  section  of  the  act  of  1824,  is  a  "  final  decision  against  any  claimant 
pursuant  to  any  of  the  provisions  of  the  law." 

One  uniform  rule  seems  to  have  prevailed  in  the  British  provinces  in  America  by  which 
Indian  lands  were  held  and  sold,  from  their  first  settlement,  as  appears  by  their  laws- 
thai  friendly  Indians  were  protected  in  the  possession  of  the  lands  they  occupied,  and 
were  considered  as  owning  them  by  a  perpetual  right  of  possession  in  the  tribe  or  nation 
inhabiting  them,  as  their  common  property,  from  generation  to  generation,  not  as  the  right 
of  the  individuals  located  on  particular  spots.  Subject  to  this  right  of  possession,  the 
ultimate  fee  was  in  the  crown  and  its  grantees ;  which  could  be  granted  by  the  crown  or 
colonial  legislatures  while  the  lands  remained  in  possession  of  the  Indians ;  though  pos- 
session could  not  be  taken  without  their  consent 

ndividuals  could  not  purchase  Indian  lands  without  permission  or  license  from  the  crown, 
colonial  governors,  or  according  to  the  rules  prescribed  by  colonial  laws ;  but  such  pu 
chases  were  valid  with  such  license,  or  in  conformity  with  the  local  laws;  and  by  this 
union  of  the  perpetual  right  of  occupancy  with  the  ultimate  fee,  which  passed  from  the 
crown  by  the  license,  the  title  of  the  purchaser  became  complete. 

Indian  possession  or  occupation  was  considered  with  reference  to  their  habits  and  modes  of 
life ;  their  hunting-grounds  were  as  much  in  their  actual  possession  as  the  cleared  fields 
of  the  whites ;  and  their  rights  to  its  exclusive  enjoyment  in  their  own  way  and  for  their 
own  purposes  were  as  much  respected,  until  they  abandoned  them,  made  a  cession  to  the 
government,  or  an  authorized  sale  to  individuals.  In  either  case  their  rights  became 
extinct,  the  lands  could  be  granted  disencumbered  of  the  right  of  occupancy,  or  enjoyed 
in  full  dominion  by  the  purchasers  from  the  Indians.  Such  was  the  tenure  of  Indian 
lands  by  the  laws  of  Massachusetts,  Connecticut,  Rhode  Island,  New  Hampshire,  New 
York,  New  Jersey,  Pennsylvania,  Maryland,  Virginia,  North  Carolina,  South  Carolina, 
and  Georgia. 

Grants  made  by  the  Indians  at  public  councils,  since  the  treaty  at  Fort  Stanwick's,  have 
been  made  directly  to  the  purchasers  or  to  the  state  in  which  the  land  lies,  in  trust  for 
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them,  or  with  directions  to  convey  to  them ;  of  which  there  are  many  instance*  of  large 
tracts  so  sold,  and  held,  especially  in  New  York. 

It  was  a  universal  rule,  that  purchases  made  at  Indian  treaties,  in  the  presence  and  with  the 
approbation  of  the  officer  under  whose  direction  they  were  held  by  the  authority  of  the 
crown,  gave  a  valid  title  to  the  lands :  it  prevailed  under  the  laws  of  the  states  after  the 
revolution;  and  yet  continues  in  those  where  the  right  to  the  ultimate  fee  is  owned  by 
the  states  or  their  grantees.  It  has  been  adopted  by  the  United  8tatea,  and  purchases 
made  at  treaties  held  by  their  authority  have  been  always  held  good  by  the  ratification  of 
the  treaty,  without  any  patent  to  the  purchasers  from  the  United  8tates>  This  rule  in 
'  the  colonies  was  founded  on  a  settled  rule  of  the  law  of  England,  that  by  his 

*714]  prerogative  the  king  was  the  universal  occupant  of  •all  vacant  lands  in  his 
dominions,  and  had  the  right  to  grant  them  at  his  pleasure,  or  by  his  authorised 
officers. 

When  the  United  8tates  acquired  and  took  possession  of  the  Florida*,  the  treaties  wfaifh 
had  been  made  with  the  Indian  tribes  before  the  acquisition  of  the  territory  by  Spain  ana 
Great  Britain,  remained  in  force  over  all  the  ceded  territory  as  the  laws  which  regulated 
the  relations  with  all  the  Indians  who  were  parties  to  them,  and  were  binding  on  tht 
United  States,  by  the  obligation  they  had  assumed  by  the  Louisiana  treaty,  as  a  supreme 
law  of  the  land,  which  was  inviolable  by  the  power  of  Congress.  They  were  also  bind- 
ing as  the  fundamental  law  of  Indian  rights,  acknowledged  by  royal  orders,  and  municipal 
regulations  of  the  province,  as  the  laws  and  ordinances  of  8pain  in  the  ceded  provinces, 
which  were  declared  to  continue  in  force  by  the  proclamation  of  the  governor  in  taking 
possession  of  the  provinces ;  and  by  the  acts  of  Congress,  which  assured  all  the  inhabit- 
ants of  protection  in  their  property.  It  would  be  an  unwarranted  construction  of  these 
treaties,  laws,  ordinances,  and  municipal  regulations,  to  decide  that  the  Indians  were  not 
to  be  maintained  in  the  enjoyment  of  all  the  rights  which  they  could  have  enjoyed  under 
either,  had  the  provinces  remained  under  the  dominion  of  Spain.  It  would  be  rather  a 
perversion  of  their  spirit,  meaning,  and  terms,  contrary  to  the  injunction  of  the  law  under 
which  the  Court  acts,  which  makes  the  stipulations  of  any  treaty,  the  laws  and  ordinances 
of  Spain,  and  these  acts  of  Congress,  so  far  as  either  apply  to  this  case,  the  standard 
rules  for  its  decision. 

The  treaties  with  Spain  and  England  before  the  acquisition  of  Florida  by  the  United  States, 
which  guarantied  to  the  Seminole  Indians  tbeir  lands  according  to  the  right  of  property 
with  which  they  possessed  them,  were  adopted  by  the  United  States ;  who  thus  became 
the  protectors  of  all  the  rights  they  had  previously  enjoyed,  or  could  of  right  enjoy  under 
Great  Britain  or  Spain,  as  individuals  or  nations,  by  any  treaty,  to  which  the  United 
States  thus  became  parties  in  1803.  * 

The  Indian  right  to  the  lands  as  property  was  not  merely  of  possession,  that  of  alienation 
was  concomitant ;  both  were  equally  secured,  protected,  and  guarantied  by  Great  Britain 
and  Spain,  subject  only  to  ratification  and  confirmation  by  the  license,  charter,  or  deed 
from  the  governor  representing  the  king.  Such  purchases) enabled  the  Indians  to  pay 
their  debts,  compensate  for  their  depredations  on  the  traders  resident  among  them  to  pro- 
vide for  their  wants ;  while  they  were  available  to  the  purchasers  as  payment  of  the  con- 
siderations which  at  their  expense  had  been  received  by  the  Indians.  It  would  have  been 
a  violation  of  the  faith  of,  the  government  to  both,  to  encourage  traders  to  settle  in  the 
province,  to  put  themselves  and  property  in  the  power  of  the  Indians,  to  suffer  the  latter 
to  contract  debts,  and  when  willing  to  pay  them  by  the  only  means  in  their  power,  a 
cession  of  their  lands,  withhold  an  assent  to  the  purchase,  which  by  their  laws  or  muni- 
cipal regulations  was  necessary  to  vest  a  title.  Such  a  course  was  never  adopted  by  Great 
Britain  in  any  of  her  colonies,  nor  by  Spain  in  Louisiana  or  Florida. 

The  laws  made  it  necessary,  when  the  Indians  sold  their  lands,  to  have  the  deeds  presented 

to  the  governor  for  confirmation.    The  sales  by  the  Indians  transferred  the  kind  of  right 

which  they  possessed ;  the  ratification  of  the  sale  by  the  governor  must  be  re- 

*715]    garded  as  a  relinquishment  of  the  title  of  *the  crown  to  the  purchaser,  and  no 

instance  is  known  where  permission  to  sell  has  been  u  refused,  or  the  rejection 

of  an  Indian  sale." 

In  the  present  case  the  Indian  sale  has  been  confirmed  with  more  than  usual  solemnity  and 
publicity ;  it  has  been  done  at  a  public  council  and  convention  of  the  Indians  conformably 
to  treaties,  to  which  the  king  was  a  party,  and  which  the  United  States  adopted ;  and  the 
grant  was  known  to  both  parties  to  the  treaty  of  cession.  The  United  States  were  not 
deceived  by  the  purchase,  which  they  knew  was  subject  to  the  claim  of  the  petitioner,  or 
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thorn  from  whom  he  purchased ;  and  they  made  no  stipulation  which  should  put  it  to  a 
severer  test  than  any  other;  and  it  was  made  to  a  house  which,  in  consideration  of  its 
great  and  continued  services  to  tbe  king  and  his  predecessor,  had  deservedly  given  them 
high  claims  as  well  on  his  justice  as  bis  faith.  But  if  there  could  be  a  doubt  that  the 
evidence  in  the  record  did  not  establish  the  fact  of  a  royal  license  or  assent  to  this 
purchase  as  a  matter  of  specific  and  judicial  belief,  it  would  be  presumed  as  a  matter 
of  law  arising  from  the  facts  and  circumstances  of  the  case,  which  are  admitted  or 
unquestioned. 

As  heretofore  decided  by  this  Court,  the  law  presumes  the  existence  in  the  provinces  of  an 
officer  authorized  to  make  valid  grants ;  a  fortiori,  to  give  license  to  purchase  end  to  con- 
firm ;  and  the  treaty  designates  the  Governor  of  West  Florida  as  the  proper  officer  to 
make  grants  of  Indian  lands  by  confirmation  as  plainly  as  it  does  the  Governor  of  East 
Florida  to  make  original  grants,  or  the  Intendant  of  West  Florida  to  grant  royal  lands. 
A  direct  grant  from  the  crown  of  lands  in  a  royal  haven  may  be  presumed  on  an 
uninterrupted  possession  of  sixty  years;  or  a  prescriptive  possession  of  crown  lands 
for  forty  years. 

The  length  of  time  which  brings  a  given  case  within  the  legal  presumption  of  a  grant, 
charter,  or  license,  to  validate  a  right  long  enjoyed,  is  not  definite,  depending  on  its 
peculiar  circumstances. 

After  the  case  had  been  fully  heard  in  the  Superior  Court  of  Middle  Florida,  the  judge  of 
that  Court,  in  examining  the  evidence  in  the  case  with  a  view  to  its  decision,  considered 
that  he  had  discovered  in  the  date  of  the  water-mark  in  the  paper  on  which  one  of  the 
original  Spanish  documents  had  been  written,  a  circumstance  which  brought  into  doubt 
the  genuineness  of  the  instrument.  No  objection  of  this  kind  had  been  made  during  the 
argument  of  the  cause ;  and  after  the  supposed  discovery,  no  opportunity  was  permitted, 
by  the  Court  of  Florida,  to  the  claimants,  to  explain  or  account  for  the  same.  After  the 
appeal  had  been  docketed  in  this  Court,  the  appellants  asked  permission  to  send  a  com- 
mission to  procure  testimony,  which  it  was  alleged  would  fully  explain  the  circumstance, 
and  offered  to  read  ex  parte  depositions  to  the  same  purpose.  By  the  Court:  This  is 
refused,  because  in  an  appellate  Court,  no  new  evidence  can  be  taken  or  received,  without 
violating  the  best  established  rules  of  evidence.  Under  such  circumstances,  it  would  be 
dealing  to  the  petitioner  a  measure  of  justice  incompatible  with  every  principle  of  equity, 
to  visit  upon  his  title  an  objection  which  the  claimant  was  not  bound  to  anticipate  in  the 
Court  below,  which  he  could  not  meet  there,  and  which  this  Court  were  compelled  to 
refuse  him  die  means  of  removing  by  evidence.  We  will  not  say  what  course  would 
have  been  taken,  if  his  title  had  depended  on  the  date  of  the  paper  alluded  to : 
as  the  case  is,  it  is  only  one  of  numerous  undisputed  documents  'tending  to  [*716 
establish  the  grant,  the  validity  of  which  is  but  little  if  it  could  be  in  any  degree 
affected  by  the  dais  of  the  permission. 

APPEAL  from  the  Superior  Court  of  Middle  Florida. 

The  appellants,  on  the  18th  day  of  October,  1828,  presented  to  the 
Superior  Court  of  Middle  Florida,  their  petition  under  the  authority 
of  the  sixth  section  of  the  act  of  Congress  passed  on  the  23d  of  May, 
1828,  entitled  an  act  supplementary  to  the  several  acts  providing  for 
the  settlement  and  confirmation  of  the  private  land  clairrs  in  the  ter- 
ritory of  Florida ;  and  of  the  act  of  1824,  referred  to  in  tne  said  act, 
authorizing  claimants  in  Missouri  to  institute  proceedings  to  try  the 
validity  of  their  titles. 

The  appellants  claimed  title  to  a  tract  of  land  containing  one 
million  two  hundred  thousand  acres,  in  the  territory  of  Florida;  the 
greater  part  of  which  was  situated  between  the  rivers  Appalachicola 
and  the  St.  Mark's,  comprehending  all  the  intervening  sea-coast,  aiid 
the  islands  adjacent. 

The  title  was  Asserted  to  be  held  under  deeds  from  the  Creek  and 
Seminole  Indians  to  Panton,  Leslie,  and  Company,  to  John  Forbes 
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and  Company,  and  to  John  Forbes,  and  confirmed  by  the  authorities 
of  Spain. 

These  lands,  the  petitioners  alleged,  were  granted  by  the  Indian 
tribes,  as  an  indemnity  from  the  Spanish  government  and  from  those 
Indians,  for  losses  sustained  by  them  in  prosecuting  a  trade  with  the 
Indians,  under  the  special  and  exclusive  license  of  Spain. 

The  Indian  grants  were  dated  on  the  25th  May,  and  the  22d 
August,  1804,  and  the  2d  August,  1806,  and  were  alleged  to  have 
*    been  confirmed  by  Governor  Folch,  the  governor  of  the  province. 

The  facts  of  the  case,  and  all  the  documents  on  which  the  title  of 
the  petitioners  was  claimed  to  rest,  with  the  evidence  in  the  case,  are 
fully  stated  in  the  opinion  of  the  Court 

The  answer  of  the  district  attorney  stated :  that  the  commissioners 
under  the  act  "  for  the  settlement  of  private  land  claims,  and  for  the 
confirmation  thereof9'  were  instructed  to  report,  and  not  to  decide 
upon  large  claims ;  that  the  claim  of  the  petitioners  was  reported 
*7171  uPon  by  the  commissioners,  and  *their  report  laid  before 
-I  Congress — but  it  was  denied  that  the  documents  presented 
to  the  said  Commissioners  and  by  them  reported,  were,  by  the  said 
report, "  admitted  to  be  genuine.91  The  title  of  the  appellant  is  in- 
valid. Congress  did  not  confirm  or  adopt  the  report  of  the  commis- 
sioners upon  this  claim,  but  referred  all  claims  not  annulled  by  the 
treaty  of  cession,  nor  by  the  decree  of  the  King  of  Spain  ratifying 
the  same,  nor  reported  by  the  commissioners  as  antedated  or  forged, 
to  the  decision  of  the  judiciary. 

The  cause  was  heard  in  the  Superior  Court  of  Middle  Florida, 
on  the  evidence  adduced  by  the  petitioners  and  the  United  States 
and  on  public  documents,  all  of  which  were  sent  up  with  the  record; 
and  was  finally  disposed  of  by  a  decree  of  the  judge  of  that  Court, 
entered  on  the  2d  of  November,  1830,  dismissing  the  petition. 

The  petitioners  appealed  to  this  Court.  The  appeal  was  entered 
to  January  term,  1831. 

At  the  former  terms  of  this  Court,  on  the  motions  of  the  counsel 
for  the  United  States,  the  case  was  postponed  to  enable  the  govern- 
ment of  the  United  States  to  procure  papers  from  Madrid  and  from 
Havana,  which  were  considered  important  and  necessary  in  the 
cause.  These  motions  were  always  resisted  by  the  counsel  for  the 
appellants. 

At  January  term,  1834,  the  case  was  continued,  under  an  order 
.  of  the  Court  that  it  should  not  be  argued  before  the  2d  of  Feb* 
ruary,  1835. 

On  the  9th  of  January,  Mr.  Butler,  Attorney-General  of  the  United 
States,  moved  the  Court  to  postpone  the  hearing  of  the  case  unti 
later  in  the  term  than  the  day  fixed  for  the  same ;  alleging  that  the 
documents  which  had  been  expected  from  Havana,  had  not  arrived, 
and  that  the  government  had  despatched  a  special  messenger  for 
them,  whose  return  was  expected  before  the  25th  of  February, 
during  the  term.  The  Court  refused  to  hear  the  motion  until  the 
case  should  be  called,  on  or  after  the  2d  of  February.  Afterwards, 
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on  the  9th  of  February,  the  motion  was  renewed  on  the  part  of  the 
United  States,  by  the  Attorney-General,  and  was  overruled ;  the 
Court  not  thinking  it  necessary  to  hear  the  counsel  for  the  appel- 
lants against  it. 

"The  cause  then  came  on,  and  was  argued  by  Mr.  White,  r»718 
and  Mr.  Berrien,  for  the  appellants;  and  by  the  Attorney-  *- 
Genera),  and  Mr.  Call,  for  the  United  States. 

For  the  appellants,  the  following  points  were  submitted  to  the 
Court : 

1.  That  the  Indian  sales  of  1S04  and  1811,  and  the  several  acts 
in  confirmation  thereof  by  the  Governor  of  West  Florida,  vest  in 
the  grantees  a  full  and  complete  title  to  the  land  in  controversy. 

2.  That  the  King  of  Spain  was  bound,  in  good  faith,  to  indemnify 
the  house  of  Forbes  and  Co.,  for  the  losses  sustained  by  them  in  their 
traffic  with  the  Indian  tribes ;  that  the  satisfaction  of  the  claims  of 
that  house,  which  was  effected  by  these  sales,  and  the  consequent 
release  of  the  obligation  of  the  King  of  Spain  to  indemnify  them, 
constituted  a  sufficient  consideration  to  the  Spanish  crown  for  any 
right  of  pre-emption  or  otherwise  which  it  might  have  had  in  these 
lands. 

3.  That  these  sales,  having  been  made  with  the  knowledge,  assent, 
and  previous  approbation  of  the  authorities  of  Louisiana  and  West 
Florida ;  having  been  subsequently  ratified  and  confirmed  by  the 
civil  and  military  governor  of  the  latter  province;  having  been 
notified  to  the  Captain-General  of  Cuba,  and  by  him  to  the  king, 
and  not  having  been  disapproved  by  either :  that  these  several  acts 
and  omissions  amount  to  an  acquiescence  on  the  part  of  the  King 
of  Spain  and  his  legitimate  authorities ;  which,  according  to  the 
laws  and  usages  of  that  kingdom,  would  vest  a  valid  title  in  the 
grantees. 

4.  That  the  decision  of  the  Captain-General  of  Cuba,  on  the  peti- 
tion of  John  Forbes,  setting  forth  his  title  to  these  lands,  and  pray- 
ing leave  to  sell  the  same,  was  a  judicial  decision  upon  the  validity 
of  that  title  by  the  highest  legitimate  authority  of  that  captain* 
generalcy,  to  which  West  Florida  was  an  appendage ;  and  cannot 
be  drawn  into  question  in  any  other  tribunal. 

5.  That  the  grantees,  and  those  claiming  under  them,  have  had 
legal  possession,  in  good  faith,  by  just  title,  since  the  date  of  the 
respective  grants,  which  constitute  a  title  by  prescription  under  the 
laws  of  Spain. 

6.  That  the  title  thus  subsisting  in  the  grantees,  by  the  aforesaid 
sales  and  acts  of  confirmation,  by  the  acquiescence,  *after  r*719 
notice,  of  the  King  of  Spain  and  his  legitimate  authorities,  *- 

by  the  judicial  decision  of  the  Captain-General  of  Cuba,  and  by  the 
right  of  prescription,  at  the  date  of  the  delivery  of  the  Floridas  to 
the  United  States ;  was  a  valid  and  legal  title,  which  was  recog- 
nised and  confirmed  by  the  treaty  of  cession. 
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For  the  United  States,  it  was  contended,  by  Mr.  Butler,  and  Mr. 
Call: 
I.  Admitting  it  to  be  true,  for  the  sake  of  argument, 

1.  That  the  house  of  Forbes  and  Co.  had  rendered  important  ser- 
vices to  the  Spanish  government,  and  had  well-founded  claims  on 
its' bounty; 

2.  That  the  King  of  Spain  was  bound,  in  good  faith,  to  indemnify 
the  house  for  the  losses  sustained  by  them  in  their  traffic  with  the 
Indians ; 

3.  That  the  government  of  the  United  States  had  knowledge  of 
the  existence  of  that  house,  of  its  claims  on  Spain,  and  of  the  title 
on  which  the  present  suit  is  founded ; 

4.  That  the  vacant  and  ungranted  lands  in  the  Floridas,  even  if 
the  present  claim  be  confirmed,  will  yet  be  more  than  the  govern- 
ment of  the  United  States,  at  the  time  of  the  cession,  expected  to 
receive;  and, 

5.  That  other  equitable  circumstances  eiist,  which  entitle  the 
claim  to  a  favourable  regard ; 

Still  it  is  contended,  on  the  part  of  the  United  States,  that  no 
valid  reason  can  be  found,  in  either  or  all  of  these  circumstances, 
for  reversing  the  decree  of  the  Court  below. 

That  decree  must  be  affirmed,  unless  it  can  be  shown  that  the 
claimants,  at  the  time  of  the  cession,  had  a  legal  right  to  the  lands 
in  question ;  acquired  either, 

1.  By  virtue  of  a  grant  or  concession,  made  before  the  24th  of 
January,  1818,  by  his  catholic  majesty,  or  by  his  lawful  authori- 
ties; or, 

2.  By  virtue  of  some  other  valid  title,  known  to,  and  recognised 
by  the  laws  of  Florida. 

II.  The  most  important  of  the  suggestions  above  referred  to,  viz. 
the  alleged  liability  of  the  King  of  Spain  to  indemnify  Forbes  and  Co. 
for  their  losses,  &c,  is  not  correct  in  point  of  fact  Neither  the  law 
of  nations,  nor  any  special  promise,  nor  any  existing  treaty,  imposed 
*7201  on  *"m  any  su°k  obligation.     'Besides,  if  such  obligation 

J  existed,  the  duty  of  auditing  and  settling  the  accounts  be- 
longed alone  to  the  intendancy  of  the  province ;  and  the  Spanish 
government  could  not  be  bound  for  the  payment  of  any  particular 
demand,  on  the  mere  admission  of  the  Indians. 

III.  The  claim,  in  the  present  case,  though  of  land  within  the 
territorial  limits  of  the  Floridas,  does  not  profess  to  be  founded  on 
any  original  substantive  grant  made  by  the  King  of  Spain  or  his 
officers ;  but  on  cessions  made  by  Indian  tribes,  and  on  alleged  rati- 
fications and  confirmations  thereof,  and  acquiescence  therein,  by  tho 
Spanish  authorities.  In  this  respect,  the  present  case  differs  from 
all  the  cases  hitherto  submitted  to  this  Court 

IV.  The  Indian  deeds  to  Panton,  Leslie,  and  Co.  did  not,  either  in 
themselves,  or  with  the  confirmation  thereof  by  Governor  Folcft, 
convey  to  the  grantees  therein  named,  any  legal  right  to  the  lands 
in  question. 
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1.  According  to  the  laws  of  Spain,  in  force  in  the  Floridas,  the 
absolute  title  in  the  soil,  in  all  the  lands  described  in  the  deeds,  was, 
at  the  execution  thereof,  exclusively  vested  in  the  crown  of  Spain. 
The  Indians,  by  those  laws,  were  regarded  as  having  no  title  what- 
ever, except  in  and  to  such  tracts  as  were  left  in  their  possession  by 
the  Spanish  authorities,  in  conformity  to  the  laws  of  the  Indies;  and 
no  part  of  the  premises  in  question  were  so  allotted. 

2.  If  the  title  of  the  Spanish  crown  was  qualified,  in  respect  to 
lands  in  the  Floridas,  by  any  Indian  right  of  occupancy,  that  right 
existed  only  in  favour  of  such  Indian  tribes,  if  any,  as  actually  in- 
habited the  lands,  and  as  had  not  previously  surrendered  it ;  and 
the  Spanish  crown  possessed  the  absolute  and  exclusive  right  to  ex- 
tinguish it. 

3.  The  lands  in  question  were,  in  fact,  at  the  time  of  the  cessions, 
vacant  and  uninhabited,  and,  therefore,  no  Indian  right  of  occu- 
pancy could  exist  therein. 

4.  The  original  Indian  right  of  occupancy,  if  any  ever  existed, 
from  the  shores  of  the  gulf,  as  far  as  the  flowing  of  the  tide  up  the 
bays,  rivers,  and  inlets,  in  the  premises  in  question,  was  extin- 
guished by  solemn  compact  between  the  government  of  Great  Bri- 
tain and  the  Indians,  in  the  year  1765:  and  by  the  treaty  of  1783, 
Spain  succeeded  to  all  the  rights  of  soil  and  "sovereignty,  r*721 
previously  possessed  by  the  British  crown.  As  to  the  *- 
greater  part  of  the  lands  described  in  them,  the  Indian  deeds  were, 
therefore,  invalid. 

5.  The  deeds  were  executed  by  Indians,  residing,  with  a  trivial 
exception,  within  the  territorial  limits  of  the  United  States.  The 
cessions  were  not  the  act  of  the  Seminole  nation,  every  town  and 
village  of  which  was  interested  in  the  Indian  right  of  possession. 

6.  The  Indians  could  not  sell  to  the  subjects  of  Great  Britain 
land  within  the  jurisdiction  of  Spain,  on  which  was  erected  the 
fortress  of  St.  Mark's,  then  occupied  and  garrisoned  by  the  troops 
of  Spain,  and  since  ceded  and  delivered  by  the  Spanish  government 
to  the  United  States. 

7.  William  Panton  and  John  Leslie,  of  the  house  of  Panton, 
Leslie,  and  Co.,  were  both  dead,  and  no  such  firm  existed  in  Florida  as 
that  of  Panton,  Leslie,  and  Co.,  at  the  time  of  executing  the  several 
deeds,  and  at  the  time  of  their  confirmation  by  Governor  Folch. 

8.  Panton,  Leslie,  and  Co.  were  foreigners.  They  had  not  taken 
the  oath  of  allegiance  to  the  crown  of  Spain,  without  which  they 
could  receive  no  grant  of  land  in  Florida,  from  the  subordinate  offi- 
cers of  the  government. 

9.  There  is  no  proof  that  the  Governors-General  of  Louisiana 
authorized  or  approved  the  purchases  in  question. 

10.  The  original  acts  of  confirmation  of  the  Indian  sales,  by 
Governor  Folch,  to  the  house  of  Panton,  Leslie,  and  Co.,  and  to  the 
house  of  John  Forbes  and  Co.,  have  not  been  produced  by  the  peti- 
tioners, nor  their  absence  satisfactorily  accounted  for.    There  is  no 
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evidence,  then,  that  any  formal  titles  were  given  by  Governor  Fokh, 
to  the  grantees,  for  the  land  in  question. 

11.  Governor  Folch  had  no  power  to  ratify  and  confirm  the 
Indian  cessions  in  question : 

(1.)  Because  the  power  to  ratify  such  cessions  was  not  within 
the  scope  of  his  general  authority ;  nor  had  he  any  special  authority 
to  ratify  the  same. 

(2.)  Because  the  lands,  with  a  small  exception,  were  situated 
within  the  province  of  East  Florida,  and  out  of  his  jurisdiction. 

(3.)  Because  the  royal  order  of  1798  vested  in  the  intendants  the 
•7221  exc^us^ve  power  of  granting  and  conceding  all  kinds  *of  land ; 
J  and  at  the  date  of  the  supposed  grants,  Juan  Ventura  Mo- 
rales was  intendant  of  West  Florida. 

V.  If  the  titles  executed  by  Governor  Folch  could  be  considered 
as  original  substantive  grants,  (which  is  by  no  means  admitted,) 
they  would  still  be  invalid,  by  reason  of  their  repugnancy  to  the 
laws,  ordinances,  usages,  and  regulations  of  the  Spanish  govern- 
ment. As  to  the  lands  in  East  Florida,  they  must  certainly  be 
invalid. 

VI.  The  facts  and  circumstances  attending  this  case,  and  relied  on 
by  the  appellants,  do  not  amount  to  any  such  acquiescence  on  the 
part  of  the  King  of  Spain  and  his  lawful  authorities,  as  would, 
according  to  the  laws  and  usages  of  that  kingdom,  vest  a  valid  title 
in  the  grantees.  And  all  presumption  of  such  acquiescence  is  con- 
clusively rebutted  by  the  subsequent  grants  actually  made  by  the 
king  himself. 

VII.  No  title  by  prescription  exists  in  this  case. 

VIII.  The  permission  granted  by  the  Captain-General  of  the 
island  of  Cuba,  to  the  house  of  John  Forbes  &  Co.,  to  sell  the  lands 
in  controversy  to  Colin  Mitchell,  related  only  to  the  lands  described 
in  the  cession  of  1804,  and  was  not  a  judicial  decision  on  the 
validity  of  the  title.  It  created  no  estate  either  in  the  grantees  or 
those  claiming  under  them. 

IX.  The  Captain-General  of  the  island  of  Cuba  had  no  jurisdic- 
tion over  the  lands  in  Florida.  The  royal  domain  of  Florida  was 
under  the  exclusive  control  and  superintendence  of  the  intendancy. 

X.  The  various  circumstances  and  arguments  relied  on  by  the 
appellants,  being,  for  the  reasons  above  stated,  each  of  them  insuf- 
ficient in  itself,  to  sustain  the  present  claim,  they  must,  from  the 
peculiar  nature  of  this  case,  be  equally  insufficient  in  the  aggregate. 

XL  The  United  States  have  a  clear  title  to  the  fortress  of  St. 
Mark's  and  its  appurtenances,  which,  even  if  the  claim  be  allowed 
in  other  respects,  must  be  excepted  by  definite  bounds  therefrom ; 
and  should  have  been  so  excepted  in  the  petition. 

On  the  14th  of  March,  the  case  having  been  argued,  and  the 
opinion  of  the  Court  being  about  to  be  delivered  by  Mr.  Justice 
Baldwin ;  Mr.  Butler  and  Mr.  Call,  for  the  United  States,  moved  to 
postpone  the  final  disposition  of  the  case  until  next  term. 
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*The  Attorney-General  stated,  that  the  messenger  who  r*7oa 
had  been  despatched  to  Havana,  had  on  the  day  preceding  *- 
returned  to  the  city  of  Washington,  and  had  brought  with  him 
documents  of  great  importance  to  the  just  decision  of  the  case ; 
and  that  information  had  been  received  by  the  Department  of  State, 
that  other  documents,  showing  the  action  of  the  government  of 
Spain  in  relation  to  titles  to  lands  in  Florida,  were  preparing  in 
Havana  by  the  consul  of  the  United  States  there,  who  had  been 
specially  commissioned  for  the  purpose,  which  would  be  received 
before  the  next  session  of  the  Court.  These  documents  were  repre- 
sented by  the  agent  at  Havana,  to  be  very  important  in  the  cause. 
The  motion  was  opposed  by  Mr.  White,  Mr.  Ogden,  Mr.  Berrien, 
and  Mr.  Webster,  of  counsel  for  the  appellants ;  and  supported  by 
Mr.  Call  and  Mr.  Butler.  The  motion  was  held  under  advisement 
until  the  17th  of  March,  when: 

Mr.  Chief  Justice  Marshall  said : 

The  Court  has  taken  into  its  serious  and  anxious  consideration, 
the  motion  made  on  the  part  of  the  government  to  continue  the 
cause  of  Mitchel  v.  The  United  States  to  the  next  term. 

Though  the  hope  of  deciding  causes  to  the  mutual  satisfaction  of 
parties  would  be  chimerical,  that  of  convincing  them  that  the  case 
has  been  fully  "and  fairly  considered,  that  due  attention  has  been 
given  to  the  arguments  of  counsel,  and  that  the  best  judgment  of 
the  Court  has  been  exercised  on  the  case,  may  be  sometimes  indulged. 
Even  this  is  not  always  attainable.  In  the  excitement  produced  by 
ardent  controversy,  gentlemen  view  the  same  object  through  such 
different  media,  that  minds  not  unfrequently  receive  therefrom  pre* 
cisely  opposite  impressions.  The  Court,  however,  must  see  with  its 
own  eyes,  and  exercise  its  own  judgment,  guided  by  its  own  reason. 

The  motion  is  founded  on  the  expectation,  that  by  the  next  term 
admissible  evidence  may  be  obtained,  which  will  shed  much  light 
on  this  cause,  and  change  essentially  its  present  character.  This 
motion  is  opposed  on  the  ground  that  the  delays  have  already  been 
excessive;  that  a  farther  continuance  for  twelve  months  would 
affect  one  of  the  parties  most  'injuriously ;  and  that  no  ra-  r*7o4 
tional  foundation  is  laid,  for  the  opinion,  that  new  and  im-  L 
portant  additions  will  or  can  be  made  to  the  information  the  record 
at  present  contains. 

The  cause  was  docketed  on  the  2d  of  February,  1831.  On  the 
26th  of  the  same  month  a  motion  was  made  on  the  part  of  the 
United  States,  to  bring  on  the  cause  for  argument  at  that  term.  This 
motion  was  opposed  and  was  overruled.  The  reasons  of  the  Court 
are  not  recollected ;  but  the  motion  was  in  opposition  to  a  positive 
rule,  and  must  for  that  cause  alone  have  been  rejected. 

In  March,  1832,  the  parties  were  willing  to  bring  on  the  cause, 
but  the  Court  thought  it  too  late  in  the  term  to  take  it  up,  and  it  was 
continued. 

In  1833  and  in  1834  the  cause  was  continued,  on  the  motion  of 
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the  attorney  for  the  United  States,  supported  by  the  same  arguments 
which  are  now  urged. 

This  cause  was  commenced  in  the  District  Court  of  the  United 
States  for  the  territory  of  Florida,  in  October,  1898.  The  degree 
of  intelligence  which  has  been  employed  in  preparing  the  record  for 
a  final  decision,  gives  the  most  absolute  assurance  that  from  the 
commencement  of  the  controversy,  it  must  have  been  perceived 
that  the  case  depended  essentially  on  the  sanction  given  by  the 
authorities  of  Spain  to  the  grants  made  by  the  Indians.  It  was 
perceived,  that  great  efforts  were  made  in  the  District  Court  by  both 
parties  for  the  establishment  of  this  fact.  A  vast  mass  of  evidence 
has  been  collected  on  it,  and  is  to  be  found  in  the  record.  An  in- 
spection of  that  evidence  goes  far  to  establish  the  opinion,  that  it 
cannot  be  materially  varied. 

The  government  has  unquestionably  made  great  exertions ;  we 
believe  all  that  could  be  made,  to  obtain  any  addititional  documents 
which  the  case  may  furnish.  No  difficulty  has  been  opposed  by  the 
Spanish  government  to  the  inquiries  of  the  American  agents.  On  the 
contrary,  every  facility  has  been  given  to  them.  We  cannot  doubt 
that  the  most  important  documents  would  be  the  most  immediately 
forwarded.  Those  which  have  arrived  have  been  inspected.  They 
are  not  believed  to  vary  the  case :  many  of  them  are  undoubtedly 
important,  but  they  were  already  in  the  record,  and  have  been  con- 
*7251  s*dered.  The  transfer  of  all  sales  of  crown  lands  from  the 
-»  *political  to  the  treasury  department,  from  the  governor  to 
the  intendant,  and  the  ordinance  by  which  this  change  was  effected, 
were  already  in  possession  of  the  Court,  and  had  been  maturely 
considered.    The  documents  referred  to  were  chiefly  in  the  record. 

We  are  not  satisfied,  from  the  communications  of  the  agent  of  the 
United  States,  that  the  additional  papers  to  which  he  alludes,  and 
which  he  hopes  to  obtain,  can  materially  affect  the  merits  of  the  case. 
With  this  strong  impression  on  our  minds,  we  should  not  be  justified 
in  granting  a  still  further  continuance.  The  opinion  of  the  Court 
will  be  delivered. 

Mr.  Justice  Baldwin  delivered  the  opinion  of  the  Court 
The  land  in  controversy  is  claimed  by  the  United  States,  in  virtue 
of  the  treaty  of  cession  by  Spain,  by  which  the  territory  and  sove- 
reignty of  the  two  Floridas  were  acquired,  in  consideration  of  five 
millions  of  dollars,  paid  in  extinguishment  of  certain  claims  of  the 
citizens  of  the  United  States  on  the  government  of  Spain.  Colin 
Mitchel  claims,  by  deeds  from  various  tribes  of  Indians  belonging  to 
the  great  Creek  confederacy,  to  Panton,  Leslie,  and  Co.,  to  John 
Forbes,  and  Co.,  and  to  John  Forbes,  confirmed  by  the  local  autho- 
rities of  Spain,  whose  right  has  become  vested  in  him  by  sundry 
mesne  conveyances,  to  which  it  is  unnecessary  to  refer,  as  the  regu- 
lar deraignment  of  whatever  title  was  vested  in  the  original  grantees 
to  the  present  claimants  is  not  questioned.  (Record,  362.)  The 
lands  are  in  four  separate  tracts,  extending  from  the  mouth  of  the 
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river  St.  Mark's,  outside  of  the  islands  along  the  sea  coast,  to  the 
west  end  of  St.  Vincent's  island,  west  of  the  mouth  of  the  river  Ap- 
palachicola ;  thence  to  that  river  about  five  miles  from  its  mouth, 
up  the  same  for  many  miles :  thence  by  a  back  line  to  a  point  on 
the  western  bank  of  the  St  Mark's,  above  the  old  fort  of  that  name, 
and  down  the  said  river  to  the  sea.  It  is  unnecessary  to  refer  to  the 
boundaries  of  the  separate  tracts,  or  the  particular  designation  of  the 
lines  and  points  of  the  whole  body  of  lands,  as  they  are  not  a  subject 
of  controversy  in  this  case ;  the  quantity,  as  estimated  by  the  claim- 
ant, is  one  million  two  hundred  and  fifty  thousand  acres,  (Record,  5:) 
and  by  the  Spanish  officers,  one  million  three  hundred  and  ninety-one 
thousand  arpents.  (Record,  224.)     The  history  of  the  claim  is  this. 

•The  commercial  house  of  Panton,  Leslie,  and  Co.  had  long  r*72fi 
been  established  at  St.  Augustine,  in  East  Florida ;  it  had  ex-  L 
tensive  connections  and  great  credit  in  England,  and  its  operations 
were  very  great.  After  Spain  had  taken  possession  of  the  Floridas, 
in  virtue  of  the  treaty  of  peace,  in  1783,  the  king,  by  a  royal  order, 
gave  them  license  to  carry  on  and  continue  their  commercial  opera- 
tions in  those  provinces  and  Louisiana.  (Record,  164 — 167,  236 — 
281.  157 — 160.)  As  they  were  an  English  house,  an  oath  of  alle- 
giance was  required,  which' was  taken  by  Mr.  Panton,  (Record, 
127, 128,)  and  by  Mr.  Leslie,  for  himself  and  the  other  members  of 
the  firm,  who  were  not  in  the  province,  (Record,  275.  281,  282,)  in 
1786,  with  which  the  Spanish  government  was  satisfied,  as  a  com- 
pliance with  the  royal  orders  of  the  same  year.  (Record,  160 — 164.) 

This  house  conducted  its  affairs  to  the  entire  satisfaction  of  the 
successive  governors-general  of  Louisiana  (Record,  120 — 129)  and 
the  local  authorities  of  the  Floridas,  rendered  important  services  to  the 
crown,  met  with  many  and  great  losses,  amounting,  by  the  estimate 
of  the  Marquis  of  Casa  Calvo,  then  Governor-General  of  Louisiana, 
in  1800,  to  four  hundred  thousand  dollars.  (Record,  125.  136.  147, 
148.)  Five  of  his  predecessors  had  recommended  the  awarding 
some  indemnity  to  the  house;  they  had  made  repeated  claims 
upon  the  crown,  the  justice  of  which  had  been  acknowledged  by  all 
the  local  authorities  during  all  the  changes  of  administration,  (Re- 
cord, 121,  122.  132,  133,  134,)  in  their  numerous  despatches  to  the 
ministry,  which  had  been  submitted  to  the  king.  (RecoiJ,  130. 
374.)  They  concurred  in  representing  to  the  king  the  great  im- 
portance and  services  of  the  house  as  a  political  instrument  of  the 
government ;  that  they  had  a  right  to  indemnity  from  the  king ;  that 
the  situation  of  the  house  was  such,  that  they  must  sink  under  their 
losses  if  it  was  not  afforded ;  and  that  it  must  be  sustained  and  pre- 
served as  indispensable  to  retain  any  control  over  the  Indians,  and 
secure  the  possession  of  the  provinces  intrusted  to  their  care.  (Re- 
cord, 130.  139.  143—152.  151.  252—257.  302.  580.) 

In  consequence  of  the  repeated  solicitations  of  the  house  to  the 
king  for  compensation,  a  royal  order  was  directed  to  the  Captain- 
General  of  Cuba  on  the  subject  of  the  indemnities  proper  to  be  given 
them )  in  reply  to  which,  among  other  propositions  made  by  the 

547 


727  SUPREME  COURT. 

[Mitchel  and  others  p.  The  United  State*] 

*7271  Governor-General  °f  Louisiana,  was  a  grant  *of  twenty 
J  leagues  square  of  royal  lands  west  of  the  Mississippi,  or  a 
loan  of  four  hundred  thousand  dollars  without  security.  (Record, 
144,  145.)  This  shows  the  sense  of  that  high  officei  of  the  value 
of  the  services  of  the  house,  the  extent  of  their  losses  in  their  exer- 
tions in  favour  of  the  government,  with  the  measure  of  remunera- 
tion which  he  considered  to  be  due  of  right,  in  1800.  (Record,  144. 
147.) 

Among  the  losses  sustained  by  the  house,  was  a  large  amount  due 
by  the  Seminole  Indians,  prior  to  1800 ;  and  for  robberies  of  their 
stores  in  1792  and  1800,  by  members  of  that  tribe,  headed  by  the 
celebrated  adventurer  Bowles,  exceeding,  in  all,  sixty  thousand  dol- 
lars, (Record,  22 — 28 ;)  of  which  they  were  unable  to  procure  any 
payment  from  the  Indians,  but  who  had  expressed  a  willingness  to 
make  compensation  by  a  grant  of  their  lands. 

Early  in  1799  the  house  made  an  application  to  the  Governor- 
General  of  Louisiana,  for  leave  to  purchase  from  the  Indians  as  much 
land  as  would  satisfy  the  above  claims,  which  was  favourably  re- 
ceived by  both  him  and  his  successor.  (Record,  54.  56.)  Negotia- 
tion with  the  Indians, was  followed  by  a  deed  of  cession  from  them, 
in  1804,  of  the  large  tract  containing  one  million  two  hundred  thou- 
sand arpents.     (Record,  554.) 

This  deed  was  confirmed  at  a  general  council  of  the  nation  and 
its  chiefs  held  at  Pensacola,  in  1806,  in  the  presence  of  Folch, 
Governor  of  West  Florida,  (Record,  568.  584.  590.  614,)  in  all  the 
form  and  solemnity  which  Indians  could  give  it.  This  governor 
had  previously  given  leave  to  make  the  purchase,  on  a  petition  pre- 
sented to  him  by  the  house  in  January,  1804,  setting  forth  the  cir- 
cumstances of  the  case ;  which  was  granted  on  only  one  condition, 
that  they  should  not  dispose  of  the  lands  without  notice  to,  and 
knowledge  of  the  government;  and  in  December,  1806,  gave  his  full 
confirmation  to  the  grant  of  the  Indians  made  to  Panton,  Leslie,  and 
Co.  (Record,  58.  84.)  Another  application  was  made  to  the  same 
governor,  in  1807,  for  his  permission  to  make  an  additional  purchase 
from  the  same  Indians,  which  was  granted  in  December,  1810,  on 
condition  that  the  house  should  cede  the  whole,  or  part  of  the  lands 
to  the  king,  if  he  should  want  them,  at  the  price  at  which  they 
acquired  them,  and  not  dispose  of  them  without  notice  to  the  govern- 
*7281  ment#  (Record,  273,  274,  275.)  In  the  following  *year  the 
J  Indians  granted  the  other  tracts  between  the  rivers  Wakulla 
and  St.  Mark's,  including  the  fort,  which  was  also  confirmed  by  the 
governor,  (Record,  606,)  at  a  great  public  council  of  the  Indians  at 
Pensacola ;  this  tract  contained  by  estimation  ninety-seven  thousand 
arpents.  At  the  same  time  another  tract  on  the  sea  coast,  including 
some  islands  at  and  west  of  the  mouth  of  the  Appalachicola,  was  in 
like  manner  granted  by  the  Indians,  and  confirmed  by  the  governor, 
to  John  Forbes  and  Co.,  the  successors  of  Panton,  Leslie,  and  Co., 
(Record,  106,)  containing  sixty-five  thousand  arpents.  At  the  same 
time  and  place  there  was  granted  and  confirmed  to  John  Forbes,  an 
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island  in  the  Appalachicola,  containing  six  thousand  eight  hundred 
arpents,  for  which  no  consideration  was  paid ;  the  grant  being  a  gra- 
tuity by  the  Indians  to  Forbes,  in  consideration  of  his  services  and 
friendship  rendered  and  shown  to  them  for  years  before.  (Record, 
217 — 224.)  It  is  not  deemed  necessary  to  recite  more  specially  the 
various  original  deeds  from  the  Indians,  or  those  made  in  councils 
after  the  lines  had  been  marked  which  designated  the  boundaries 
of  the  respective  grants,  nor  the  grants  of  the  Governor  of  West  Flo- 
rida, confirming  them  by  titles  in  form,  delivered  to  the  parties ;  they 
are  in  form  and  substance  alike,  (Record,  28 — 106.  430.  447,)  and 
no  question  has  arisen  on  their  terms. 

Those  of  the  Indians  recite  the  considerations  which  led  to  the 
grants,  convey  the  lands  with  a  warranty  of  their  title  by  ascertained 
boundaries,  (Record,  39,  40.  49.  91.  95.  86.  93.  69.  82 — 84.  29 — 36. 
59.  63.  95 — 108.  562 ;)  those  of  the  governor  ratify  and  confirm  the 
grants  in  full  and  direct  dominion  (Record,  37.  49.  91.  95.  Ill)  and 
in  full  property,  put  the  grantees  in  possession,  and  promise  to  defend 
and  maintain  it,  (Record,  106.  137.  145,)  all  of  which  he  declares  is 
done  by  using  the  powers  vested  in  him.  (Record,  75 — 91.  30 — 37. 
99.  233,  234.)  They  are  drawn  up  in  great  form;  contain  a  perfect 
recognition  of  the  Indian  grants,  and  give  to  them  all  the  validity 
which  he  could  impart  to  them.  (Record,  106.  ,131.  175.  191.  193.) 
They  are  made  in  the  name  of  the  king,  executed  and  attested  in  all 
due  formality,  and  their  authenticity  proved  as  public  documents, 
and  by  the  testimony  of  witnesses  to  the  official  signatures.  (Record, 
562.  579.  615.  620.  623.  646.  611,  612,  613—626.)  The  claims  of 
the  bouse  upon  the  Indians  *for  debts  due  since  1789  and  r*729 
depredations  committed,  were  notorious  to  the  government  L 
and  inhabitants  of  Pensacola,  (Record,  273,  274.  536.  590,)  as  were 
the  purchases ;  and  their  confirmation  by  the  Indians,  at  which  two 
thousand  are  computed  to  have  attended  in  1811,  (Record,  592. 601,) 
is  proved  as  a  fact  by  witnesses  present  in  the  different  councils ;  so 
is  the  fact  of  the  ratification  by  the  governor.  (Record,  579.  614, 
615,  620.  623.  646.)  The  original  deeds,  and  the  demarcation  of 
lines  and  boundaries  were  made  (Record,  42,  43.  100,  &c.)  in  the 
presence  of  the  commandant  at  St.  Mark's,  (Record,  73.  97.  104. 108,) 
exercising  the  offices  of  lieutenant-governor  and  subdelegate  of  the 
intendancy,  or  were  approved  by  him :  every  act  done  in  relation  to 
the  cessions  and  their  ratification,  from  the  first  application  to  the 
governor-general  in  1799  to  their  consummation  in  1811,  was  public 
and  notorious  to  both  Indians  and  whites.  (Record,  590.)  Governor 
Folch  reported  all  his  proceedings  to  the  Captain-General  of  Cuba, 
by  whom  they  were  approved,  who  declared  that  the  king  would 
confirm  them,  and,  as  some  of  the  witnesses  say,  declared  that  he 
had  confirmed  them.  (Record,  228,  229.  232.  568.  572.  584.  594.) 
From  the  time  of  the  first  cession  in  1804,  the  Indians  acknowledged 
the  validity  of  the  grants,  were  satisfied  with  them,  called  the  land 
the  white  land,  or  the  land  of  the  whites,  (Record,  606,)  asked  per- 
mission from  the  house  to  hunt  upon  them,  and  with  the  exception 
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of  some  occasional  depredations,  respected  their  possessions  and 
property.     (Record,  619 — 621.  623.)    Their  title  too  was  equally 
respected  by  the  local  government,  and  all  the  officers  of  the  king, 
(Record,  234.  574.  624, 625 :)  nor  from  him  to  the  lowest  does  there 
appear  to  have  been  expressed  any  dissatisfaction  at  any  of  the  acts 
of  Governor  Folch,  or  the  least  doubt  of  the  perfect  validity  of  the 
title ;  though  the  claim  of  the  house  to  the  whole  land  conveyed, 
was  perfectly  known  and  evidenced  by  a  partial  actual  possession, 
taken  at  an  early  period  and  continued  till  the  cession  of  the  provinces. 
(Record,  620.  624,  625.)    There  is  no  evidence  in  the  record,  that 
either  the  Indians,  the  governor,  or  intendant  ever  made  a  cession, 
grant,  order  of  survey,  or  gave  permission  to  settle  within  the  bound- 
aries of  any  of  the  grants.     It  is  also  a  circumstance  of  no  small 
*7301  cons*deration,  that  notwithstanding  the  long  and  inveterate 
■»  controversy  *between  the  governor  and  intendant  about  their 
powers  to  grant  lands  even  in  small  tracts,  there  was  none  in  rela- 
tion to  these.     Yet  the  intendant  had  full  notice  of  them,  spoke  of 
them,  but  made  no  objection,  (Record,  571,)  or  preferred  any  com- 
plaint to  the  captain-general  or  the  king,  although  the  quantity  of 
land  thus  granted  to  this  house  was  nearly  double  to  the  whole 
amount  of  the  grants  of  royal  lands  made  by  the  government  of  West 
Florida.  (Record,  421. 469.)  It  was  also  proved,  that  in  the  opinion 
of  those  who  know  the  land,  as  well  as  the  officers  of  government, 
it  was  not  worth,  at  the  time,  the  amount  of  the  just  claims  of  the 
house  on  the  Indians ;  that  the  grants  were  taken  as  the  only  means 
of  their  indemnification,  and  that  the  purchase  was  much  less  advan 
tageous  to  them  than  to  the  king,  who  thereby  became  absolved 
from  a  claim  not  only  too  just  to  deny,  but  too  large  to  satisfy  with 
convenience.     (Record,  570 — 574.  579^  556.  573.  625.)     It  is  also 
proved,  that  the  Indians  who  made  the  cessions  occupied  the  lands 
for  hunting-grounds ;  were  deemed  the  owners  of  them  as  Indian 
lands,  and  had  three  settlements  upon  them  previously,  (Record,  559. 
565.  576.  585,)  and  that  the  country  was  claimed  by  the  Seminoles. 
(Record,  12.  52.  607.)  The  lines  were  marked  by  persons  appointed 
by  the  governor  in  presence  of  the  Indians,  who  consented  to  them, 
(Record,  621 — 623.  63*,)  and  the  governor  gave  formal  possession 
to  the  house  (Record,  625)  according  to  the  plats  of  the  several  grants 
exhibited  to  him,  which  the  witnesses  declare  to  have  corresponded 
with  the  lines  marked  upon  the  ground,  and  those  recited  in  the 
deeds  and  petitions.     (Record,  623.) 

In  opposition  to  this  mass  of  documentary  and  parol  testimony, 
in  support  of  the  allegations  of  the  petitioners,  that  the  grants  were 
in  fact  made  and  confirmed,  in  the  manner,  and  for  the  reasons  and 
considerations  set  forth,  no  direct  evidence  appears  in  the  record. 
Some  of  the  witnesses  were  examined  as  to  the  supposed  influence 
of  the  house  with  Governor  Folch,  but  the  imputation  was  negatived, 
and  the  proceedings  throughout  declared  to  have  been  in  good  faith. 
(Record,  554—583.) 

So  far  then  as  the  merits  of  the  case  depend  on  the  genuineness 
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of  the  deeds  and  documents,  the  facts  of  the  grants  and  confirma- 
tions by  the  Indians  and  governor,  the  marking  the  lines  and  posses- 
sion of  the  land,  the  good  faith  of  the  whole  *  transaction,  the  r*7A1 
absence  of  fraud,  the  authority  of  the  Indian  chiefs,  as  repre-  *• 
sentatives  of  their  respective  tribes,  we  entirely  concur  in  opinion 
with  the  Court  below.  That  the  grants  were  made  bona  fide,  for  a 
valuable  consideration,  of  the  adequacy  of  which  the  Indians  were 
competent  judges,  if  they  had  any  right  in  the  lands  which  they 
could  convey;  that  the  ratification  of  the  governor  was  fairly  and 
fully  made,  and  for  good  and  sufficient  reasons,  of  which  he  was  the 
judge,  if  he  had  competent  authority  to  give  effect  and  validity  to 
Indian  cessions  of  the  land  in  controversy.  The  view  which  the 
learned  judge  took  of  these  questions,  after  a  thorough,  searching 
examination  of  the  documents  and  evidence,  is  so  entirely  satisfac- 
tory, that  we  have  only  to  express  our  assent  to  the  conclusions  at 
which  he  arrived.     (Record,  662 — 669.) 

There  is,  however,  one  subject  which  was  considered  by  him,  into 
which  we  do  not  feel  at  liberty  to  inquire,  which  is  the  water-mark  in 
the  paper  on  which  the  governor's  permission  of  the  7th  of  January, 
1804,  was  written,  noticed,  and  commented  on  at  large  by  the  judge. 
(Record,  706.)  This  objection  was  not  made  in  the  Court  below,  at 
the  hearing,  or  in  the  argument,  so  that  no  opportunity  was  afforded 
to  the  petitioner  to  produce  any  evidence  on  the  subject,  or  to  his 
counsel  to  answer  the  objection.  This  Court  also  refused  to  grant 
him  a  commission  to  take  testimony  to  explain  and  account  for  the 
water-mark,  or  permit  him  to  read  the  ex  parte  evidence  offered  to 
explain  it ;  because,  in  an  appellate  Court  no  new  evidence  could 
be  taken  or  received  without  violating  the  best  established  rules  of 
evidence  and  law.  Under  such  circumstances,  it  would  be  dealing 
to  the  petitioner  a  measure  of  justice  incompatible  with  every  prin- 
ciple of  equity,  to  visit  upon  his  title  an  objection  which  he  was  not 
bound  to  anticipate  in  the  Court  below,  which  he  could  not  meet 
there,  and  which  this  Court  were  compelled  to  refuse  him  the  means 
of  removing  by  evidence.  We  will  not  say  what  course  would 
have  been  taken  if  his  title  had  depended  on  the  date  of  the  paper 
alluded  to ;  as  the  case  is,  it  is  only  one  of  numerous  undisputed 
documents  tending  to  establish  the  grant,  the  validity  of  which  is 
but  little,  if  it  could  be  in  any  degree  affected  by  the  date  of  the 
permission. 

It  is  objected  by  the  counsel  of  the  United  States,  that  the  r*732 
*original  acts  of  confirmation  of  the  Indian  sales  by  Governor  *- 
Folch  are  not  produced,  and  that  the  copies  in  evidence  are  not  legal 
proof  of  such  acts.  This  objection  seems  to  us  not  to  be  well  founded 
in  fact  or  law.  The  original  Indian  deeds  were  procured  by  the 
agent  of  the  United  States  from  the  public  archives  in  Havana, 
(Record,  529,  &c.,)  and  are  now  before  us.  The  deeds  of  confirma- 
tion were  made  according  to  the  rules  of  the  civil  law  adopted  by 
Spain,  and  in  force  in  Florida  and  Cuba ;  the  original  is  a  record, 
and  preserved  in  the  office,  which  cannot  be  taken  out ;  a  testimonio 
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or  copy  is  delivered  to  the  party,  which  is  deemed  to  be  and  is  cer- 
tified as  an  original  paper,  having  all  the  effect  of  one  in  all  countries 
governed  by  the  civil  law.  Such  is  proved  to  be  the  law  of  those 
colonies,  as  a  fact,  by  Mr.  White,  (Record,  628 ;)  such  is  the  form 
of  the  certificates  in  this  case,  varying  in  phraseology  somewhat,  but 
agreeing  in  substance  and  effect,  (Record,  19.  38.  45.  50.  58.  91.  106. 
Ill,)  in  perfect  accordance  with  the  civil  law  adopted  in  Louisiana, 
and  recognised  by  this  Court  in  the  case  of  0  wings  v.  Hull,  decided 
at  the  present  term.  We  therefore  consider  those  now  produced  as 
original  deeds  of  confirmation  by  the  governor,  duly  certified  and 
proved. 

It  is  objected,  that  the  deeds  of  1804  and  1806,  to  Panton,  Leslie, 
and  Co.,  were  inoperative  to  pass  the  lands,  they  having  died  pre- 
viously. 

It  is  in  proof  as  a  fact  that  Forbes  and  Co.  were  the  successors  in 
business  and  interest  to  Panton  and  Co.  This  change  of  the  name 
and  partners  of  the  house  after  the  death  of  Mr.  Panton  was  known 
to  the  officers  of  the  local  government  and  the  king,  who  by  a  royal 
order  in  1805,  (Record,  262,)  and  another  in  1807,  (Record,  270,) 
directed  that  it  should  have  no  effect  on  their  privileges.  To  the 
king  it  mattered  not  whether  the  lands  were  conveyed  to  the  house 
as  a  firm,  or  to  the  partners  nominatim ;  they,  it  seems,  preferred 
considering  the  lands  as  a  part  of  the  general  effects  of  the  partner- 
ship, and  received  the  deeds  accordingly ;  as  it  concerned  only  them, 
and  as  there  has  been  produced  no  law  of  Spain  invalidating  such  a 
grant,  the  objection  cannot  be  sustained. 

*7331       Another  objection,  on  account  of  an  oath  of  allegiance  not 
J  *having  btfen  taken  by  the  grantees,  is  removed  by  the  evi- 
dence already  referred  to,  and  need  be  no  further  considered. 

It  is  objected  that  the  grant  of  181 1  is  invalid,  because  it  compre- 
hends the  fort  of  St.  Mark's,  then  actually  occupied  by  the  troops 
of  the  king.  It  is  in  full  proof  that  the  site  of  St.  Mark's  and  the 
adjacent  country  was  within  the  territory  claimed  by  the  Seminole 
Indians.  (Record,  12.  13.  603 — 607.  618.)  It  is  not  certain  from 
the  evidence,  whether  it  was  purchased  from  the  Indians,  or  merely 
occupied  by  their  permission :  there  seems  to  be  no  written  evidence 
of  the  purchase,  but  no  witness  asserts  that  possession  was  taken 
adversely  to  the  Indian  claim,  and  it  is  clearly  proved  to  have  been 
amicably  done.  (Record,  232.  306.  581.)  Whether  the  Indians 
had  a  right  to  grant  this  particular  spot  then  or  not,  cannot  affect 
the  validity  of  the  deeds  to  the  residue  of  the  lands  conveyed  in 
1811.  The  grant  is  good,  so  far  as  it  interfered  with  no  prior  right 
of  the  crown,  according  to  the  principles  settled  by  this  Court  in 
numerous  cases  arising  on  grants  by  North  Carolina  and  Georgia, 
extending  partly  over  the  Indian  boundary,  which  have  uniformly 
been  held  good,  as  to  whatever  land  was  within  the  line  esta- 
blished between  the  state  and  the  Indian  territory.  Wear  0. 
Danforth,  9  Wheat.  673;  Patterson  v.  Jenckes,  2  Peters's  Rep.  216; 
and  Winn  v.  Patterson,  decided  by  the  Supreme  Court  of  the  United 
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States,  January,  1835,  ante,  663.  As  to  the  land  covered  by  the  fort 
and  appurtenances,  to  some  distance  around  it,  it  becomes  unneces- 
sary to  inquire  into  the  effect  of  the  deeds,  as  the  counsel  of  the 
petitioner  have  in  open  Court  disclaimed  any  pretensions  to  it. 

Another  objection  is  of  a  more  general  nature,  that  the  grantees 
did  not  acquire  a  legal  title  to  the  lands  in  question.  But  it  must 
be  remembered,  that  the  acts  of  Congress  submit  these  claims  to  our 
adjudication  as  a  Court  of  Equity;  and,  as  often  and  uniformly 
construed  in  its  repeated  decisions,  confer  the  same  jurisdiction  over 
imperfect,  inchoate,  and  inceptive  titles  as  legal  and  perfect  ones, 
and  require  us  to  decide  by  the  same  rules  on  all  claims  submitted 
to  us,  whether  legal  or  equitable.  , 

Whether,  therefore,  the  title  in  the  present  case  partakes  of  the 
one  character  or  the  other,  it  remains  only  for  us  to  inquire  whether 
that  of  the  petitioner  is  such  in  our  opinion  that  *he  has,  r»7o4 
either  by  the  law  of  nations,  the  stipulations  of  any  treaty,  *• 
the  laws,  usages,  and  customs  of  Spain,  or  the  province  in  which 
the  land  is  situated,  the  acts  of  Congress  or  proceedings  under  them, 
or  a  treaty,  acquired  a  right  which  would  have  been  valid  if  the 
territory  had  remained  under  the  dominion  and  in  possession  of 
Spain. 

In  doing  so,  we  shall  not  take  a  detailed  review  of  the  leading 
cases  on  Spanish  grants  already  decided  by  this  Court,  in  relation 
to  those  lands  which  formed  a  part  of  the  royal  domain,  in  contra- 
distinction to  those  which  may  be  considered  as  Indian  lands 
claimed  by  Indians,  by  their  title,  whatever  it  may  be.  Those 
comprehended  within  the  claim  of  the  petitioners  being  of  the  latter 
description,  as  they  contend,  and  thereupon  rest  their  title,  it  will 
suffice  to  state  some  general  results  of  former  adjudications  which 
are  applicable  to  this  case,  are  definitively  settled,  so  far  as  the 
power  of  this  Court  can  do  it,  and  must  be  taken  to  be  the  rules  of 
its  judgment.    They  are  these : 

That  by  the  law  of  nations,  the  inhabitants,  citizens,  or  subjects 
of  a  conquered  or  ceded  country,  territory,  or  province,  retain  all 
the  rights  of  property  which  have  not  been  taken  from  them  by  the 
orders  of  the  conqueror,  or  the  laws  of  the  sovereign  who  acquires 
it  by  cession,  and  remain  under  their  former  laws  until  they  shall 
be  changed. 

That  a  treaty  of  cession  was  a  deed  or  grant  by  one  sovereign  to 
another,  which  transferred  nothing  to  which  he  had  no  right  of  pro- 
perty, and  only  such  right  as  he  owned  and  could  convey  to  the 
grantee.  That  by  the  treaty  with  Spain  the  United  States  acquired 
no  lands  in  Florida  to  which  any  person  had  lawfully  obtained  such  a 
right  by  a  perfect  or  inchoate  title,  that  this  Court  could  copsider  it  as 
properly  under  the  second  article, or  which  had,  according  to  the  stipu- 
lations of  the  eighth,  been  granted  by  the  lawful  authorities  of  the 
king;  which  words,  "grants,"  or  "concessions"  were  to  be  construed 
in  their  broadest  sense,  so  as  to  comprehend  all  lawful  acts  which 
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operated  to  transfer  a  right  of  property,  perfect  or  imperfect     6  Pe- 
ters, 710;  7  Peters,  86.  88;  8  Peters,  445.  449,  450.  486. 

That  the  effect  of  the  clauses  of  confirmation  of  grants  made  was 
that  they  confirm  them  presently  on  the  ratification  of  the  treaty,  to 
*7351  t^ose  *n  possession  of  the  lands,  which  was  declared  *to  be ; 
J  that  legal  seisin  and  possession  which  follows  a  title,  is  co- 
extensive with  the  right,  and  continues  till  it  is  ousted  by  an  actual 
adverse  possession,  as  contradistinguished  from  residence  and  occu- 
pation. 6  Peters,  743;  8  Cranch,  229,  230;  4  Wheat  213,  233; 
4  Peters,  480.  504.  506 ;  5  Peters,  354,  355. 

That  the  United  States  by  accepting  the  cession  under  the  terms 
.of  the  eighth  article,  and  the  ratification  by  the  king,  with  an  excep- 
tion of  the  three  annulled  grants  to  Allegon,  Punon  Rostro,  and 
Bargas,  can  make  no  other  exceptions  of  grants,  made  by  the  lawful 
authorities  of  the  king.     8  Peters,  463,  464. 

That  the  meaning  of  the  words  "lawful  authorities/ *  in  the  eighth 
article,  or  "competent  authorities"  in  the  ratification,  must  be  taken 
to  be  "by  those  persons  who  exercised  the  granting  power  by  the 
authority  of  the  crown."  That  the  eighth  article  expressly  recognises 
the  existence  of  these  lawful  authorities  in  the  ceded  territories,  de- 
signating the  governor,  or  intendant,  as  the  case  might  be,  as  in- 
vested with  such  authority,  which  is  to  be  deemed  competent  till  the 
contrary  is  made  to  appear.     8  Peters,  449  to  453. 

That  by  "  the  laws  of  Spain"  is  to  be  understood  the  will  of  the 
king  expressed  in  his  orders,  or  by  his  authority,  evidenced  by  the 
acts  themselves,  or  by  such  usages  and  customs  in  the  province  as 
may  be  presumed  to  have  emanated  from  the  king,  or  to  have  been 
sanctioned  by  him,  as  existing  authorized  local  laws.  6  Peters, 
714  to  716. 

In  addition  to  the  established  principles  heretofore  laid  down  by 
this  Court  as  to  the  legal  effect  of  a  usage  or  custom,  there  is  one 
which  is  peculiarly  appropriate  to  this  case.  The  act  of  Congress 
giving  jurisdiction  to  this  Court  to  adjudicate  on  these  causes,  con- 
tains this  clause  in  reference  to  grants,  &c,  "  which  was  protected 
and  secured  by  the  treaty,  and  which  might  have  been  perfected 
into  a  complete  title,  under  and  in  conformity  to  the  laws,  usages, 
and  customs  of  the  government  under  which  the  same  originated." 
6  Peters,  708,  709;  3  Story's  Laws,  1959, 1960. 

This  is  an  express  recognition  of  any  known  and  established 
usage  or  custom  in  the  Spanish  provinces,  in  relation  to  the  grants 
of  land  and  the  title  thereto,  which  brings  them  within  a  well-esta- 
*7361  kli8hed  ru'e  °f  *aw-  That  a  custom  or  usage  saved  *and 
J  preserved  by  a  statute  has  the  force  of  an  express  statute, 
and  shall  control  all  affirmative  statutes  in  opposition,  though  it 
must  yield  to  the  authority  of  negative  ones,  which  forbid  an  act 
authorized  by  a  custom,  or  usage  thus  saved  and  protected ;  4  Co. 
Inst.  86, 298 ;  and  this  is  the  rule  by  which  we  must  test  its  efficacy 
according  to  the  act  of  Congress,  which  we  must  consider  as  of 
binding  authority. 
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In  taking  possession  of  Florida  pursuant  to  the  treaty,  and  in 
establishing  a  government  in  and  over  it,  Congress  have  acted  on 
the  same  principles  as  those  which  were  adopted  by  this  Court  in 
the  former  cases.  In  the  act  of  1821,  for  carrying  the  treaty  into 
execution,  Congress  authorizes  the  vesting  the  whole  power  of 
government  in  such  person  as  the  President  may  direct  for  the  main- 
taining the  inhabitants  in  the  free  enjoyment  of  their  property. 
Pamphlet  Laws,  47. 

The  governor  thus  appointed,  by  his  proclamation  in  the  same 
year,  announces  to  the  inhabitants  that  he  has  been  invested  with 
all  the  powers,  and  charged  with  all  the  duties  heretofore  held  and 
exercised  by  the  Captain-General  and  of  the  intendant  of  the  island 
of  Cuba  over  the  Floridas ;  and  the  governor  thereof;  recites  the 
foregoing  act  of  Congress,  declares  that  they  shall  be  maintained 
and  protected  in  the  free  enjoyment  of  their  property,  &c,  and  that 
all  laws  and  municipal  regulations  which  were  in  existence  at  the 
cessation  of  the  late  government  remain  in  full  force.  Pamphlet  of 
1822,  113. 

The  tenth  section  of  the  act  of  1822,  contains  the  same  pledge 
for  the  protection  of  property,  and  the  thirteenth  continued  in  force 
the  existing  laws,  till  altered  by  the  local  legislature  then  organized. 
Pamphlet,  15. 

The  formal  act  of  the  surrender  of  the  Floridas  by  Spain  to  the 
United  States  was  made  by  the  commandants  of  both  of  the  pro- 
vinces, by  the  authority  of  the  Captain-General  of  Cuba,  under  a 
royal  order.     Pamphlet,  110. 

These  are  most  solemn  acts  of  both  governments,  which,  as  the 
proceedings  under  the  treaty  of  cession,  are  made  a  rule  for  our 
guide  in  deciding  on  the  validity  of  the  title  to  lands  in  the  pro- 
vinces ;  they  have  all  been  ratified  and  approved  by  the  king  and 
Congress,  affording  the  highest  possible  evidence  of  the  true  mean- 
ing of  both  the  high  contracting  parties  to  the  treaty.  They  point 
directly  to  the  kind  of  government  *which  existed  before  the  r*737 
cession  as  being  vested  in  the  captain-general  and  intendant  *- 
of  Cuba,  and  the  governors  of  the  provinces,  as  the  supreme  legis- 
lative, executive,  and  judicial  power,  subordinate  to  the  king  only. 
And  as  it  became  afterwards  in  the  hands  of  the  governor  alone  by 
act  of  Congress  subordinate  only  thereto,  while  under  both,  the  govern- 
ment was  administered  in  conformity  to  the  local  laws  and  muni- 
cipal regulations.  It  cannot,  therefore,  be  doubted,  that  among  the 
other  powers  of  the  former  government,  that  of  granting  lands  was 
invested  in  some  of  its  officers,  nor  that  such  officers  were  the 
governor,  the  intendant,  or  captain-general,  as  the  case  might  be ; 
thus  exhibiting  a  union  of  opinion  between  the  King  of  Spain  as 
well  as  the  legislative  and  judicial  departments  of  this  government, 
as  to  the  meaning  of  the  treaty,  which  cannot  be  without  its  influ- 
ence on  its  true  construction  and  bearing  on  the  rights  of  parties 
now  before  this  Court :  sitting  in  an  appellate  Court  of  Equity, 
directed  to  decide  "  in  conformity  to  the  principles  of  justice"  and 
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the  laws  and  ordinances  of  the  government  under  which  the  claim 
of  the  petitioner  originated,  they  must  be  our  guide. 

Colin  Mitchel  claims  the  land  in  controversy  as  a  purchaser  from 
Panton,  Leslie,  and  Co.,  John  Forbes  and  Co.,  and  John  Forbes, 
who  were  purchasers  from  the  Seminole  or  Tallapoose  Indians, 
bona  fide,  for  a  valuable  consideration  paid  by  one  party,  and  re- 
ceived by  the  other  by  force  or  contract,  accompanied  with  the 
legal  seisin  and  possession  of  the  whole,  and  actual  pedis  possessio 
of  a  part,  under  a  claim  of  right  and  title  to  the  whole  by  grant. 
The  equity  of  the  parties  from  whom  Mitchel  purchased,  com- 
menced in  1789,  1790, 1792,  when  the  depredations  were  first  com- 
mitted and  the  debts  contracted  which  formed  the  consideration  of 
the  Indian  deeds,  the  debts  increasing  till  1800,  and  the  depreda- 
tions then  renewed.  A  claim  early  made  on  the  Indians  for  compen- 
sation, and  on  the  government  of  Spain  for  indemnity,  continued  till 
an  agreement  for  the  cession  of  lands  by  the  former  was  made  in 
1800,  and  carried  into  effect  in  1804  and  1806 ;  when  it  was  carried 
into  grant,  ratified  and  confirmed  by  the  Indians,  the  Governor  of 
West  Florida,  and  Captain-General  of  Cuba,  without  an  interfering 
claim  till  the  cession  to  the  United  States  in  1820,  1821.  On  the 
*7381  ot^er  hand,  the  United  States  claim  the  land  *by  purchase 
J  from  the  King  of  Spain,  made  bona  fide,  for  a  valuable  con- 
sideration fully  paid,  but  with  full  and  direct  notice  of  the  equity 
of  Forbes  and  Co.,  and  the  purchase  in  the  name  of  Panton,  Les- 
lie, and  Co.,  of  which  Forbes  was  partner,  which  notice  was  as 
early  as  1804,  (Record,  283.  286.  290,  291.  568.)  The  earliest 
equity  claimed  by  the  United  States  was  in  January,  1818,  when 
the  cession  was  first  proposed ;  the  first  agreement  to  convey  by 
Spain  was  in  1819, the  date  of  the  treaty;  and  the  final  grant  was 
made  in  1820,theulate  of  the  ratification ;  and  possession  first  taken 
in  1821,  pursuant  to  the  conveyance  of  the  treaty. 

Thus  viewing  the  contending  parties,  we  proceed  as  a  Court  of 
Equity  to  inquire,  whether  at  the  time  the  cession  by  the  treaty  took 
effect  in  favour  of  the  United  States,  there  was  a  right  of  property 
in  Colin  Mitchel  to  the  lands  included  in  his  grants,  or  whether  they 
had  been  previously  granted  by  the  lawful  authorities  of  the  king. 
That  they  were  granted  in  fact  is  incontestable ;  and  they  were  pri- 
vate property,  if  there  was  a  grant  competent  by  law  to  vest  a  title. 

It  is  contended  by  the  United  States  that  the  acts  of  Governor 
Folch,  in  the  permissions  to  purchase  from  the  Indians,  and  the 
ratifying  and  confirming  their  deeds,  are  void,  as  the  lands  were  not 
in  West  Florida,  over  which  province  alone  he  had  any  jurisdiction. 

There  seems  no  doubt  that,  under  the  British  government,  the 
river  Appalachicola  remained  the  boundary  between  East  and  West 
Florida,  as  it  was  so  established  by  the  proclamation  of  the  king  in 
1763,  (1  Laws  U.  S.  444,)  but  it  does  not  appear  that  .Spain  had 
adopted  it  in  administering  the  government  of  those  provinces  by  any 
royal  order,  or  that  such  was  a  common  opinion  of  the  inhabitants, 
(Record,  602  to  604 :)  on  the  contrary,  it  appears  that  so  early  aa 
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1785,  Don  Galvez,  then  Governor-General  of  Louisiana,  considered 
the  district  of  St.  Mark's  de  Appalachy  as  a  dependency  of  his  go- 
vernment, and  in  1786  placed  it  under  care  of  the  government  of 
West  Florida,  and  ordered  the  establishment  of  a  post  there  by  a 
detachment  from  the  garrison  of  Pensacola,  which  acts  were  ap- 
proved by  a  royal  order  in  March,  1787,  (Record,  306. 197.)  These 
orders  were  acquiesced  in  by  the  Governor  of  East  Florida,  who 
appears  to  have  exercised  no  jurisdiction  within  that  *terri-  r*7«g 
tory,  or  to  the  west  of  it,  after  1786,  (Record,  260.)  There  L 
is  abundant  evidence  in  the  record  that  that  post,  the  circumjacent 
territory,  with  what  lies  between  it  and  the  Appalachicola,  was  a 
dependency  on  and  subject  to  both  the  civil  and  military  jurisdiction 
of  the  Governor  of  West  Florida,  and  was  so  considered  by  all  the 
officers  of  the  government,  the  captain-general,  and  the  king,  as  ap- 
pears from  many  documents,  (Record,  163.  165.  167, 168.  189,  190, 
201,  202,  203.  209.  227,  226.  234.  236.  2669  267.  297,  298.  304.) 
The  fact  of  the  exercise  of  jurisdiction  over  that  territory  by  the 
Governor  of  West  Florida  is  also  established  by  the  concurring  tes- 
timony of  many  witnesses,  (Record,  582.  600,  601,  602.  604,)  as  is 
also  the  fact  of  its  surrender  by  him  to  the  United  States  as  a  part 
of  the  territory  under  his  command.  (Record,  602 ;  Laws  of  1832, 
pamphlet,  112.) 

But  evidence  of  the  fact  still  more  conclusive,  and  its  most  solemn 
recognition  by  both  governments,  is  to  be  found  in  the  formal  act 
of  surrendering  the  sovereignty  and  possession  of  the  province  by 
Spain  to  the  United  States.  The  Governor  of  West  Florida  "  placed 
the  commissioner  of  the  United  States  in  possession  of  the  country 
territories,  and  dependencies  of  West  Florida,  including  the  fortress 
of  St.  Mark's,  with  the  adjacent  islands,  dependent  on  said  pro- 
vince/' (White,  198;  Pamphlet  Laws,  112.)  So  it  was  accepted 
and  is  yet  held  by  the  United  States,  and  so  we  must  consider  it  as 
understood  by  Congress  in  the  various  laws  passed  since  the  cession, 
and  the  proceedings  therein  authorized  under  the  treaty  in  reference 
to  East  and  West  Florida.  The  boundary  between  them  must  be 
taken  to  be  that  which  existed  under  Spain  from  1785  till  1821,  as 
incontestably  proved,  and  most  solemnly  admitted  by  the  United 
States,  up  to  which  the  powers  of  the  Governor  of  West  Florida, 
whatever  they  might  be,  could  be  exercised  in  their  plenitude,  both 
as  a  government  de  facto  and  a  government  de  jure. 

It  becomes  needless  to  inquire  whether,  after  these  solemn  acts,  it 
is  competent  for  the  United  States  to  now  contest  the  existence  of 
such  boundary ;  it  suffices  for  this  case,  that  it  is  abundantly  esta- 
blished by  all  the  evidence,  which  is  uncontradicted,  and  that  the 
lands  in  controversy  are  situated  within  West  Florida,  according  to 
the  boundaries  recognised  by  both  *governments.  This  ob-  r*74n 
jection  cannot  therefore  be  allowed  to  prevail.  It  is  next  ■- 
contended,  that  the  power  to  grant  lands  in  West  Florida  was  not 
vested  in  the  governor,  but  was  confided  exclusively  to  the  intend- 
ant ;  this  is  clearly  proved  to  be  the  settled  law  of  that  province  as 
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to  royal  lands,  which  were  the  property  of  the  crown,  and  is  admit- 
ted by  the  counsel  of  the  petitioner. 

But  the  reverse  is,  we  think,  equally  apparent  as  to  Indian  lands, 
until  their  right  had  been  abandoned,  and  the  land  become  annexed 
to  the  royal  domain  by  a  process  in  the  nature  of  an  office  at  com- 
mon law.  (White,  25.  40.  42.  79.  43.  47.  215.)  The  relations  be- 
tween the  Indians  and  the  government  of  Spain,  were  considered 
as  matters  of  the  deepest  political  concern,  in  no  wise  connected  with 
its  fiscal  operations ;  the  commerce  with  the  Indians  was,  as  a  po- 
litical instrument,  intrusted  exclusively  to  the  governors,  as  clearly 
appears  by  their  correspondence  with  each  other,  the  Captain-Gene- 
ral of  Cuba,  and  the  ministry  in  the  mother  country,  and  regulated 
by  royal  orders,  (Record,  113 — 153,)  with  which  the  intendancy  had 
nothing  to  do.     (Record,  151.  571.  579.  586, 587.  590 ;  White,  35.) 

It  was  a  part  of  the  governor's  oath,  as  prescribed  by  the  laws 
of  the  Indies,  "  that  you  shall  take  care  of  the  welfare,  increase,  and 
protection  of  the  Indians."  (Record,  237.)  He  was  their  protector, 
whose  duty  it  was  to  examine  whether  claims  upon  them  were  well 
founded,  and  if  so,  contribute  by  all  possible  means  to  their  being 
paid,  (Record,  587,)  but  not  to  lend  his  sanction,  or  allow  the  smalles* 
injury  to  be  done  to  them.  (Record,  571.  232.)  The  fact  of  the 
supervision  of  Indian  sales  of  their  land  by  the  governors  of  pro 
vinces  and  commandants  of  posts,  in  acts  of  confirmation  and  put- 
ting the  purchasers  in  possession,  is  very  clearly  established  by  the 
report  of  the  land  commissioners  of  the  United  States  in  Louisiana. 
(Record,  325 — 333.)  It  was  exercised  by  Don  Galvez,  Governor- 
General  of  Louisiana,  as  early  at  least  as  1777,  in  confirming  an 
Indian  sale  of  the  great  Houraa  tract  on  the  Mississippi,  (1  Laws 
U.  S.  551,  552.  554  ;)  and  there  is  no  evidence  that  this  power  was 
ever  intrusted  to  or  conferred  on  any  other  officer,  nor  that  it  was 
ever  exercised  by  any  other. 

It  was  an  authority  expressly  delegated  to  them  by  the  laws, 

*7411  (^n'te>  232 — 234>)  an(*  so  rePorte<i  by  the  commissioners, 
-*  *(  Record,  329,)  proved  also  as  a  fact  by  the  former  secretary 
of  the  province,  (Record,  572,)  and  Governor  Folch,  (Record,  231 — 
234.)  It  cannot,  indeed,  be  well  questioned  that  the  governors  and 
commandants  of  posts  were  the  appropriate  officers  for  these  pur- 
poses, in  the  absence  of  any  evidence  of  confirmation  by  intendants, 
with  positive  evidence  of  their  approbation  by  the  Captain-General 
of  Cuba,  in  making  (Record,  12)  formal  acts  of  confirmation  with- 
out objection  by  the  Intendant-General  of  Cuba,  or  by  local  intend- 
ants.  When  to  these  considerations  is  added  another,  arising  from 
the  circumstance  of  there  being  no  instance  of  the  rejection  or  dis- 
affirmance of  a  deed  confirming  an  Indian  sale  by  any  of  the 
superior  authorities  in  the  provinces,  or  by  the  king,  as  is  clearly 
established,  (Record,  336.  627,  628,)  and  admitted  in  the  argument, 
we  cannot  feel  authorized  to  declare  that  Governor  Folch  usurped 
any  powers  vested  in  the  intendant,  in  any  of  his  acts  relating  to 
♦hese  lands. 
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The  confirmation  of  similar  grants  made  by  acts  of  Congress,  or 
by  boards  of  commissioners  acting  under  their  authority,  are  also 
powerful  evidence  of  the  lawful  exercise  of  the  authority  of  these 
officers ;  and  being  proceedings  under  the  treaty  and  laws,  they  are 
made  a  rule  by  which  among  others  we  may  adjudicate  on  the 
claims  of  the  present  parties;  in  doing  which  we  cannot  sustain  this 
objection  without  overlooking  such  a  concurrence  of  evidence  of 
various  descriptions,  as  leaves  no  reasonable  cause  of  a  doubt  of 
the  authority  of  Governor  Folch ;  especially  when  we  connect  with 
his  first  permission  to  make  the  purchase  of  1804,  the  condition 
attached  to  it,  that  the  lands  should  not  be  disposed  of  without  the 
giving  notice  to  and  knowledge  of  the  government ;  and  to  that  of 
181 1,  that  it  should  be  conveyed  to  the  king,  if  required,  at  the  price 
at  which  it  was  purchased,  and  the  mode  in  which  that  condition 
was  performed  and  released. 

Pursuant  to  these  conditions,  John  Forbes  applied  to  the  Captain- 
General  of  Cuba,  in  1817,  for  permission  to  sell  the  land  to  the  pe- 
titioner, which  being  referred  to  the  assessor-general  for  his  advice, 
he  reported  that  the  lands  had  been  transmitted  actually  and  law- 
fully in  full  property  to  Mr.  Forbes,  with  a  conditional  title,  or  "  ti- 
tulo  oneroso,"  for  which  acquisition  competent  permission  was  given 
by  Governor  Folch,  who  *delivered  titles  of  confirmation  sub-  r»742 
sequently ;  whereupon  a  formal  permission  was  given  by  the  *- 
captain-general  to  make  the  sale,  which  was  a  direct  approbation  of 
all  the  proceedings  authorized  by  that  governor,  as  well  as  that  he 
was  the  officer  designated  for  such  purpose.  (Record,  12.  52.  53.) 
Such  a  confirmation  by  an  officer  subordinate  only  to  the  king,  per- 
formed so  long  after  the  acts  done  by  the  governor  of  a  province  who 
was  under  the  control  of  the  captain-general,  must  be  referred  to 
his  legitimate  authority  competent  for  the  purpose.  It  was  done 
also  on  the  deliberate  advice  of  an  officer  responsible  to  the  crown, 
which  makes  the  presumption  very  strong,  if  not  irresistible,  that 
every  thing  preceding  it  had  been  lawfully  and  rightfully  done. 
(White,  25.  40.  43.  47.  49.)  This  proceeding  is  in  the  nature  of  an 
inquest  of  office,  in  analogy  to  the  writ  of  ad  quod  damnum,  which 
by  the  common  law  precedes  the  grant  of  any  charter,  license,  or 
patent  of  the  king,  of  any  thing  which  may  be  injurious  to  his  or 
the  rights  of  others,  on  which  an  inquest  is  taken,  on  whose  report 
the  king  acts,  on  the  advice  of  the  proper  officer  or  tribunal,  makes 
the  grant  or  withholds  it,  as  advised.  (3  Bla.  Com.  259 ;  17  Vin. 
Ab.  171.  176;  7  Day's  Com.  Dig.  80.) 

The  report  of  the  assessor-general  seems  to  have  been  acted  on  as 
an  inquisition  at  common  law,  finding  that  there  was  no  obstacle  to 
the  making  use  of  the  powers  intrusted  to  the  captain-general.  We 
should  feel  it  to  be  an  assumption  of  much  responsibility  to  declare 
that  on  the  evidence  in  this  record,  and  the  law  arising  upon  it,  that 
either  of  the  officers  referred  to  usurped  powers  not  vested  in  them, 
or  exercised  them  against  or  without  the  authority  of  the  king. 

The  counsel  of  the  United  States  pressed  in  argument  the  decision 
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of  this  Court  in  the  case  of  Arredondo,  as  an  affirmance  of  the  right 
of  the  intendant  of  the  province,  or  of  Cuba,  to  grant  Indian  lands. 
In  that  case  the  lands  granted  had  been  in  the  possession  and  occu- 
pation of  the  Allachua  Indians,  and  the  centre  of  the  tract  was  an 
Indian  town  of  that  name.  But  the  land  had  been  abandoned,  and 
before  any  grant  was  made  by  the  intendant,  a  report  was  made  by 
the  attorney  and  surveyor-general  on  a  reference  to  them,  finding 
the  fact  of  abandonment,  on  which  it  was  decreed  that  the  land  had 
reverted  to  and  become  annexed  to  the  royal  domain. 
*7431       Considering  this  to  be  a  judicial  act  in  the  nature  of  an 

-I  inquest  of  office,  and  the  decree  of  the  intendant  as  making 
the  fact  a  res  adjudicata,  we  did  not  feel  at  liberty  to  look  behind  it 
for  the  evidence  on  which  it  was  founded ;  the  consequence  of  which 
was,  that  by  the  judgment  of  a  competent  tribunal,  the  land  was 
part  of  the  royal  domain,  subject  to  the  disposition  of  the  intendant 
There  is  no  pretence  of  a  similar  proceeding  having  been  had  in  re- 
lation to  these  lands,  nor  could  there  well  be  in  opposition  to  the 
Evidence  in  the  record,  especially  the  report  of  the  assessor-general, 
in  1817,  that  they  were  the  lands  of  the  Seminoles  at  the  time  of  the 
cession  by  them,  and  the  confirmation  by  Governor  Folch.  By  the 
common  law  the  king  has  no  right  of  entry  on  lands  which  is  not 
common  to  his  subjects ;  the  king  is  put  to  his  inquest  of  office,  or 
information  of  intrusion,  in  all  cases  where  a  subject  is  put  to  his 
action ;  their  right  is  the  same,  though  the  king  has  more  convenient 
remedies  in  enforcing  his.  If  the  king  has  no  original  right  of  pos- 
session to  lands,  he  cannot  acquire  it  without  office  found,  so  as  to 
annex  it  to  his  domain.  (2  Co.  Inst.  46 ;  Saville,  8,  9,  pi.  20 ;  Hob. 
347 ;  Hardress,  460 ;  7  Day's  Com.  Dig.  77 ;  Gilbert's  Ex.  109 ; 
3  Bla.  Com.  257 ;  Fitz.  N.  B.  90,  b ;  4  Co.  58,  b ;  16  Vin.  552 ;  3  Co. 
10,  11 ;  9  Co.  95,  96.  98 ;  Hardress,  51,  52 ;  Plow.  236.  486 ;  1  Co. 
42 ;  5  Co.  52,  b ;  Plow.  229,  230.)  Such,  too,  seems  to  be  the  law 
of  Spain  in  the  Floridas  and  Cuba,  as  appeared  in  the  case  of  Arre- 
dondo, and  as  it  must  have  been  understood  by  the  Spanish  authori- 
ties, when  they  acknowledged  the  Indian  right  to  lands  in  the  har- 
bour of  Pensacola  to  be  an  existing  one  in  1816.  Nor  is  there  any 
evidence  in  the  record  that  their  right  ceased  to  be  respected;  or  that 
lands  which  had  been  in  their  possession  became  annexed  to  the 
royal  domain,  till  some  official  proceeding,  founded  on  the  law  of 
Spain,  in  the  nature  of  an  office  by  the  common  law,  had  taken  place 
under  the  proper  authority.     (White,  25.  40.  37.) 

The  United  States  have  acted  on  the  same  principle  in  the  various 
laws  which  Congress  have  passed  in  relation  to  private  claims  to 
lands  in  the  Floridas ;  they  have  not  undertaken  to  decide  for  them- 
selves on  the  validity  of  such  claims  without  the  previous  action  of 
some  tribunal,  special  or  judicial.  They  have  not  authorized  an 
*744l  entr7  t0  be  made  on  the  possession  of  *any  person  in  pos- 

J  session,  by  colour  of  a  Spanish  grant  or  title,  nor  the  sale  of 
any  lands  as  part  of  the  national  domain,  with  any  intention  to  im- 
pair private  rights.   The  laws  which  give  jurisdiction  to  the  District 
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Courts  of  the  territories  to  decide  in  the  first  instance,  and  to  this  on 
appeal,  prescribe  the  mode  by  which  lands  which  have  been  pos- 
sessed or  claimed  to  have  been  granted  pursuant  to  the  laws  of  Spain, 
shall  become  a  part  of  the  national  domain,  which,  as  declared  in 
the  seventh  section  of  the  act  of  1824,  is  a  "  final  decision  against 
any  claimant  pursuant  to  any  of  the  provisions  of  the  law." 

Another  objection  is  made  to  the  title  of  the  petitioner,  on  the  alle- 
gation that  by  the  treaty  of  Picolata,  between  Great  Britain  and  the 
Creeks,  in  1765,  the  Indians  had  ceded  all  the  lands  in  controversy 
between  the  sea  and  flow  of  the  tide,  in  virtue  of  which  they  became 
the  property  of  the  crown,  and  passed  to  Spain  by  the  treaty  of 
1783. 

The  fifth  article  of  the  treaty  of  Picolata,  made  to  prevent  en- 
croachments on  the  lands  or  hunting-grounds  of  the  Creeks,  stipu- 
lates that  the  boundary  of  the  province  of  East  Florida  "  shall  be  all 
the  sea-coast  as  far  as  the  tide  flows,  in  the  manner  settled  with  the 
great  Tomachiches  by  the  English/'  with  all  the  country  particularly 
described  therein,, which  they  grant  and  confirm  to  the  king. 

As  this  refers  to  a  treaty  or  compact  made  with  this  chief,  its 
meaning  must  be  sought  in  it ;  and  unless  something  can  be  found 
there  which  will  make  the  expression  more  definite  than  the  general 
terms  "  all  the  sea-coast,  as  far  as  the  tide  flows,"  it  will  require 
great  latitude  of  construction,  as  to  an  Indian  cession,  to  extend  it 
from  the  St.  Mary's  around  the  peninsula  of  Florida  to  the  mouth 
of  the  Appalachicola.  The  tract  of  country  ceded,  lies  on  the  sea- 
coast,  east  of  a  point  formed  by  a  line  run  from  the  source  of  the 
St.  John's,  which  is  its  southern  boundary ;  the  western  boundary  is 
a  line  run  from  the  junction  of  the  Ocklawaugh  with  the  St.  John's 
northwardly  to  the  St.  Mary's,  nearly  parallel  to  the  sea-coast,  at  an 
average  distance  of  about  thirty  miles  west.  It  would  be  stretching 
the  meaning  of  this  treaty  very  far,  to  embrace  within  it  an  extent  of 
sea-coast  and  contiguous  land  within  the  flow  of  the  tide  to  its  whole 
extent,  when  the  extent  of  the  lands  ceded,  west  of  a  line  from  the 
mouth  of  the  Ocklawaugh  to  *the  sea,  was  so  small.  Before  r*745 
we  could  do  it,  it  must  appear  to  have  been  so  previously  set-  *- 
tled  between  the  English  and  Tomachiches,  as  is  referred  to  in  the 
treaty  of  Picolata.  From  the  account  given  in  M'Call's  History  of 
Georgia,  the  treaty  with  Tomachiches  was  held  in  1733,  and  the  ces- 
sion of  the  sea-coast  was  only  between  the  Altamaha  and  Savannah, 
extending  west  to  the  extremity  of  the  tide- water.  (1  M'Call's 
Hist.  37.) 

As  this  is  the  act  referred  to,  it  must  be  taken  in  connection  with 
the  subsequent  treaty  to  make  it  certain  by  the  reference,  (6  Pete/s, 
739,)  which  entirely  removes  the  objection,  and  shows  the  cessions 
of  the  sea-coast  to  be  confined  to  that  part  which  is  between  the  St 
Mary's  and  St.  John's  rivers. 

The  report  of  the  surveyor-general,  in  1817,  is  very  full  on  the 
subject  of  the  boundaries  between  the  British  government  and  the 
Indians  in  East  and  West  Florida.    (Record,  184 — 194.)    He  says. 
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*  with  regard  to  East  Florida,  I  have  never  been  able  to  discover 
that  there  has  ever  been  any  treaty  or  agreement  with  the  natives 
of  that  province  concerning  the  limits  of  their  possession,  nor  in  that 
of  the  Spanish  authority."  As  the  surveyor-general  had  referred  to 
the  treaty  of  Picolata  in  his  report,  it  is  clear  that  it  was  construed 
by  the  Spanish  government  as  it  now  is  by  this  Court. 

We  now  come  to  consider  the  nature  and  extent  of  the  Indian  title 
to  these  lands. 

As  Florida  was  for  twenty  years  under  the  dominion  of  Great 
Britain,  the  laws  of  that  country  were  in  force  as  the  rule  by  which 
lands  were  held  and  sold ;  it  will  be  necessary  to  examine  what  they 
were  as  applicable  to  the  British  provinces  before  the  acquisition  of 
the  Floridas  by  the  treaty  of  peace,  in  1763.  One  uniform  rule 
seems  to  have  prevailed  from  their  first  settlement,  as  appears  by 
their  laws ;  that  friendly  Indians  were  protected  in  the  possession 
of  the  lands  they  occupied,  and  were  considered  as  owning  them  by 
a  perpetual  right  of  possession  in  the  tribe  or  nation  inhabiting  them, 
as  their  common  property,  from  generation  to  generation,  not  as  the 
right  of  the  individuals  located  on  particular  spots. 

Subject  to  this  right  of  possession,  the  ultimate  fee  was  in  the 

♦7461  crown  an(*  *ts  grantees>  which  could  be  granted  by  the  *crown 

J  or  colonial  legislatures  while  the  lands  remained  in  possession 

of  the  Indians,  though  possession  could  not  be  taken  without  their 

consent. 

Individuals  could  not  purchase  Indian  lands  without  permission 
or  license  from  the  crown,  colonial  governors,  or  according  to  the 
rules  prescribed  by  colonial  laws ;  but  such  purchases  were  valid 
with  such  license,  or  in  conformity  with  the  local  laws ;  and  by  this 
union  of  the  perpetual  right  of  occupancy  with  the  ultimate  fee, 
which  passed  from  the  crown  by  the  license,  the  title  of  the  pur- 
chaser became  complete. 

Indian  possession  or  occupation  was  considered  with  reference  to 
their  habits  and  modes  of  life ;  their  hunting-grounds  were  as  much 
in  their  actual  possession  as  the  cleared  fields  of  the  whites ;  and 
their  right  to  its  exclusive  enjoyment  in  their  own  way,  and  for  their 
own  purposes,  were  as  much  respected,  until  they  abandoned  them, 
made  a  cession  to  the  government,  or  an  authorized  sale  to  indivi- 
duals. In  either  case  their  right  became  extinct,  the  lands  could  be 
granted  disencumbered  of  the  right  of  occupancy,  or  enjoyed  in  full 
dominion  by  the  purchasers  from  the  Indians.  Such  was  the  tenure 
of  Indian  lands  by  the  laws  of  Massachusetts,  (Indian  Laws,  9,  10. 
15,  16,  17,  18,  19.  21 ;)  in  Connecticut,  (40,  41,  42 ;)  Rhode  Island, 
(52.  55;)  New  Hampshire,  (60;)  New  York,  (62.  64.  71.  65.  102;) 
New  Jersey,  (133;)  Pennsylvania,  (138;)  Maryland,  (141.  143, 
144, 145;)  Virginia,  (147, 148.  150. 153, 154;)  North  Carolina,  (163. 
4.  53;)  South  Carolina,  (178,  179;)  Georgia,  (186,  187;)  by  Con- 
gress, (Appendix,  16 ;)  by  their  respective  laws,  and  the  decisions  of 
Courts  in  their  construction.  (See  cases  collected  in  2  Johnson's  Dig, 
15,  tit.  Indians ;  and  Wharton's  Dig.  tit.  Land,  &c.  488.)  Such,  too, 
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was  the  view  taken  by  this  Court  of  Indian  rights  in  the  case  of  John- 
son v.  M'Intosh,  (8  Wheat.  571.  604,)  which  has  received  universal 
assent. 

The  merits  of  this  case  do  not  make  it  necessary  to  inquire 
whether  the  Indians  within  the  United  States  had  any  other  rights 
of  soil  or  jurisdiction ;  it  is  enough  to  consider  it  as  a  settled  princi- 
ple, that  their  right  of  occupancy  is  considered  as  sacred  as  the  fee 
simple  of  the  whites.  (5  Peters,  48.)  The  principles  which  had 
been  established  in  the  colonies  were  adopted  by  the  king  in  the 
proclamation  of  October,  1763,  and  applied  to  the  provinces  acquired 
by  the  treaty  of  peace  and  *the  crown  lands  in  the  royal  pro-  r*747 
vinces,  now  composing  the  United  States,  as  the  law  which  *• 
should  govern  the  enjoyment  and  transmission  of  Indian  and  vacant 
lands.  After  providing  for  the  government  of  the  acquired  pro- 
vinces, (1  Laws  U.  S.  443,444,)  it  authorizes  the  governors  of 
Quebec,  East  and  West  Florida,  to  make  grants  of  such  lands  as 
the  king  had  power  to  dispose  of,  upon  such  terms  as  have  been 
usual  in  other  colonies,  and  such  other  conditions  as  the  crown 
might  deem  necessary  and  expedient,  without  any  other  restriction. 
It  also  authorized  warrants  to  be  issued  by  the  governors  for  mili- 
tary and  naval  services  rendered  in  the  then  late  war.  It  reserved 
to  the  Indians  the  possession  of  their  lands  and  hunting  grounds ; 
and  prohibited  the  granting  any  warrant  of  survey,  or  patent  for 
any  lands  west  of  the  heads  of  the  Atlantic  waters,  or  which,  not 
having  been  ceded  or  purchased  by  the  crown,  were  reserved  to  the 
Indians ;  and  prohibited  all  purchases  from  them  without  its  special 
license.  The  warrants  issued  pursuant  to  this  proclamation  for 
lands  then  within  the  Indian  boundary,  before  the  treaty  of  Fort 
Stanwick's,  in  1768,  have  been  held  to  pass  the  title  to  the  lands 
surveyed  on  them,  in  opposition  to  a  Pennsylvania  patent  after- 
wards issued.  (Sims  v.  Irvine,  3  Dallas,  427 — 456.)  And  all  titles 
held  under  the  charter  or  license  of  the  crown  to  purchase  from  the 
Indians  have  been  held  good,  and  such  power  has  never  been 
denied ;  the  right  of  the  crown  to  grant  being  complete,  this  pro- 
clamation had  the  effect  of  a  law  in  relation  to  such  purchases ;  so 
it  has  been  considered  by  this  Court.  (8  Wheat.  595 — 604.)  Set- 
tlements made  by  permission  of  the  commanding  officers  of  posts 
on  lands  not  ceded  by  the  Indians,  have  been  held  to  give  a  pre- 
emption to  lands  in  a  proprietary  government,  and  warrants  and 
patents  for  such  lands  have  been  uniformly  held  good,  when  know- 
ingly made  by  the  proprietary  or  his  officers,  as  lands  not  purchased 
from  the  Indians.  (See  Wharton's  Dig.  tit.  Lands,  488.)  This  pro- 
clamation also  directed  that  purchases  from  Indians  should  be  made 
at  a  public  council  or  assembly,  in  the  presence  of  the  governor  or 
commander-in-chief  of  the  colony,  and  be  purchased  for  the  king 
and  in  his  name.     (1  Laws,  447.) 

The  Indian  deeds  made  at  the  treaty  of  Fort  Stanwick's  were  to 
the  king  in  trust  for  the  grantees.     (Colony  Titles,  82 — 98.) 
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♦7481  *Grants  made  by  the  Indians  at  public  councils  have  since 
J  been  made  directly  to  the  purchasers  or  to  the  state  in  which 
the  land  lies,  in  trust  for  them,  or  with  directions  to  convey  to  them, 
of  which  there  are  many  instances  of  large  tracts  so  sold  and  held, 
especially  in  New  York.     (Indian  Treaties,  13 — 38.) 

It  was  a  universal  rule  that  purchases  made  at  Indian  treaties, 
in  the  presence  and  with  the  approbation  of  the  officer  under  whose 
direction  they  were  held  by  the  authority  of  the  crown,  gave  a  valid 
title  to  the  lands ;  it  prevailed  under  the  laws  of  the  states  after  the 
revolution,  and  yet  continues  in  those  where  the  right  to  the  ulti- 
mate fee  is  owned  by  the  states  or  their  grantees.  It  has  been 
adopted  by  the  United  States,  and  purchases  made  at  treaties  held  by 
their  authority  have  been  always  held  good  by  the  ratification  of 
the  treaty,  without  any  patent  to  the  purchasers  from  the  United 
States.  This  rule  in  the  colonies  was  founded  on  a  settled  rule  of 
the  law  of  England,  that  by  his  prerogative  the  king  was  the  uni- 
versal occupant  of  all  vacant  land  in  his  dominions,  and  had  the 
right  to  grant  it  at  his  pleasure,  or  by  his  authorized  officers. 
(Hob.  322;  Co.  Litt.  1.  41,  b;  4  Bac.  Abr.,  Prerog.  153;  7  Day's 
Com.  Dig.  76.) 

The  authority  of  the  proclamation  is  in  the  right  of  the  king  to 
legislate  over  a  conquered  country,  which,  as  Lord  Mansfield  says, 
was  never  denied  in  Westminster  Hall,  or  questioned  in  parliament 
If  a  king  comes  to  a  country  by  conquest,  he  may  alter  its  laws ; 
but  if  he  comes  to  it  by  title  and  descent,  it  must  be  with  consent 
of  parliament.  He  is  intrusted  with  making  the  treaty  of  peace ; 
he  may  yield  up  the  conquest  or  retain  it  on  what  terms  he  pleases. 
These  powers  no  man  ever  disputed ;  neither  has  it  hitherto  been 
controverted  that  the  king  might  change  part  or  the  whole  of  the 
law  or  political  form  of  government  of  a  conquered  dominion.  He 
comes  in  place  of  the  King  of  Spain,  the  former  sovereign.  (Cowper, 
204.  213,  in  a  case  arising  under  this  proclamation.)  The  procla- 
mation of  October,  1763,  then,  must  be  taken  to  be  the  law  of  the 
Floridas  till  their  cession  by  Great  Britain  to  Spain,  in  1783,  super- 
seding during  that  period  the  laws  of  Spain  which  had  been  before 
in  force  in  those  provinces,  so  far  as  they  were  repugnant ;  and  ac- 
*7491  ^"^g  t0  the  established  principles  of  the  *laws  of  nations, 
J  the  laws  of  a  conquered  or  ceded  country  remain  in  force 
till  altered  by  the  new  sovereign.  The  inhabitants  thereof  also 
retain  all  rights  not  taken  from  them  by  him  in  right  of  conquest, 
cession,  or  by  new  laws.  It  is  clear,  then,  that  the  Indians  of  Flo- 
rida had  a  right  to  the  enjoyment  of  the  lands  and  hunting-grounds 
reserved  and  secured  to  them  by  this  proclamation,  and  by  such 
tenure  and  on  such  conditions  as  to  alienation  as  it  prescribed,  or 
such  as  the  king  might  afterwards  direct  or  authorize.  The  Indians 
had  also  a  right  to  the  full  enjoyment  of  such  rights  of  property  as 
the  king  might  choose  to  impart  to  them  by  any  regulation,  by 
treaty  or  promise  made  to  them  by  his  authority. 

By  the  treaty  of  Mobile,  in  1765,  the  boundary  of  the  lands  o» 
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nunting-grounds  reserved  and  claimed  by  the  Chickasaw  and  Choc- 
taw Indians  was  settled,  a  cession  was  made  to  the  king,  reserving 
to  themselves  full  right  and  property  in  all  the  lands  northward  of 
such  boundary.     (Record,  309.) 

The  treaty  of  Pensacola  in  the  same  year  established  the  bound- 
ary with  the  upper  and  lower  Creeks,  who  made  a  cession  of 
lands,  which  they  granted  and  confirmed  to  the  king,  (Record,  310, 
311,)  and  a  similar  treaty  was  made  with  the  Creeks  at  Ficolata,  in 
East  Florida,  in  the  same  year.     (Record,  312.) 

By  thus  holding  treaties  with  these  Indians,  accepting  of  cessions 
from  them  with  reservations,  and  establishing  boundaries  with 
them,  the  king  waived  all  rights  accruing  by  conquest  or  cession, 
and  thus  most  solemnly  acknowledged  that  the  Indians  had  rights 
of  property  which  they  could  cede  or  reserve,  and  that  the  bound- 
aries of  his  territorial  and  proprietary  rights  should  be  such,  and 
such  only  as  were  stipulated  by  these  treaties. 

This  brings  into  practical  operation  another  principle  of  law  set- 
tled and  declared  in  the  case  of  Campbell  v.  Hall,  that  the  procla- 
mation of  1763,  which  was  the  law  of  the  provinces  ceded  by  the 
treaty  of  1763,  was  binding  on  the  king  himself,  and  that  a  right  or 
exemption  once  granted  by  one  proclamation  could  not  be  annulled 
by  a  subsequent.  (Cowp.  213.)  It  cannot  be  necessary  to  inquire 
whether  rights  secured  by  a  treaty  approved  by  the  king  are  less 
than  sacred  under  his  voluntary  proclamation. 

*By  the  treaty  of  Augusta,  in  1773,  a  cession  was  made  r»750 
to  the  king  of  certain  lands  for  a  specified  consideration,  *■ 
which  was  to  be  paid  to  persons  to  whom  the  Cherokees  and  Creeks 
were  indebted,  and  to  defray  the  expenses  of  the  treaty.  This  ces- 
sion was  made  under  an  asserted  claim  of  a  right  of  property  by 
the  Creeks  to  the  ceded  lands,  and  a  boundary  was  established  be- 
tween their  remaining  lands  and  those  of  the  king  in  Georgia.  (Re- 
cord, 313 — 317.)  By  a  subsequent  treaty  at  Augusta,  in  1783,  and 
at  Shoulderbone,  in  1786,  the  obligation  of  the  Indians  to  pay  their 
debts  is  mutually  recognised.  (Record,  317.)  By  the  treaty  of  Fort 
Schuyler,  in  1788,  the  obligation  of  the  Indians  to  make  compensa- 
tion for  injuries  committed  by  them,  is  also  admitted,  as  is  also  the 
case  in  treaties  with  the  United  States.  (1  Laws,  371.  407.  409, 
410.)  It  may,  then,  be  considered  as  a  principle  established  by  the 
king,  that  the  Indians  were  competent  judges  of  the  consideration 
on  which  they  granted  their  lands ;  that  they  might  be  granted  for 
the  payment  of  debts,  and  that  this  principle  has  been  fully  recog- 
nised by  the  United  States.  It  can  hardly  be  contended  that  while 
such  cessions  by  the  Creeks  were  valid  .in  Georgia  on  one  side  of  a 
then  imaginary  line,  they  would  be  void  on  the  other  side  in  Flo- 
rida, as  to  lands  held  under  the  same  law,  and  by  the  same  tenure. 
Whether  the  grants  were  made  to  the  king  directly,  and  the  debts 
or  injuries  which  formed  their  consideration  be  paid  by  him  to  the 
persons  to  whom  they  were  due,  or  compensation  made  through 
him,  or  directly  to  the  parties  by  a  grant  to  them,  must  be  a  matter 
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purely  in  the  discretion  of  the  king,  or  the  officer  whom  he  had  au- 
thorized to  accept  or  confirm  the  cessions  by  his  license.  Such  were 
the  relations  between  the  Indians  and  Great  Britain  as  established 
by  the  proclamation  of  1763,  and  confirmed  by  subsequent  treaties 
between  them,  from  1765  to  1779,  (Record,  186.  188,)  during  the 
period  of  her  dominion  over  the  Floridas.  This  liberality  and  kind- 
ness to  them,  with  respect  for  their  rights  of  property  in  their  lands 
or  hunting-grounds,  would  seem  to  have  arisen  more  from  a  sense 
of  justice  than  motives  of  mere  policy,  when  we  consider  the  posi- 
tion of  Great  Britain  between  thet  treaty  of  1763  and  the  commence- 
ment of  the  revolution.  The  undisputed  sovereign  of  the  whole  ter- 
*7511  r*tory  fr°m  ^e  Gulf  of  Mexico  to  that  *of  St.  Lawrence,  she 
-■  had  little  to  fear  from  the  rival  or  hostile  policy  of  Spain,  the 
only  neighbour  to  her  colonies,  and  who  had  been  humbled  during 
the  preceding  war,  and  weakened  to  such  a  degree  that  she  tras 
no  longer  formidable  in  Louisiana.  It  was  far  different  with  Spain. 
On  taking  possession  of  the  Floridas,  after  the  independence  of  the 
United  States  had  been  established,  with  such  a  formidable,  and 
rival,  if  not  hostile  neighbour  along  the  whole  line  of  a  narrow  and 
weak  province,  the  friendship  of  the  Indians  was  a  most  important 
consideration.  It  would  have  been  lost  by  adopting  towards  them 
a  less  liberal,  just,  or  kind  policy  than  had  been  pursued  by  Great 
Britain,  or  acting  according  to  the  laws  of  the  Indies  in  force  in 
Mexico  and  Peru.  It  was  soon  found  necessary  not  only  to  respect 
their  rights,  as  they  had  been  enjoyed  for  twenty  years  before,  but 
to  place  them  on  the  permanent  foundation  of  treaties  and  direct 
guarantees  by  the  king.  The  most  solemn  assurances  of  both  were 
given.     (Record,  232.) 

A  treaty  was  accordingly  held  in  Pensacola  in  1784  with  the  Tal- 
lapoosas  or  Seminoles,  the  object  of  which  was  declared  to  be  to 
make  the  subjects  of  the  king  enjoy  the  fruits  of  peace,  by  which 
the  Indians  acknowledge  themselves  his  subjects,  promising  to  obey 
the  laws  in  those  points  which  were  compatible  with  their  character 
and  circumstances,  conforming  themselves  to  the  usages  and  muni- 
cipal customs  which  are  established,  (Record,  320,)  observing  their 
contracts  with  the  traders  in  good  faith,  (Record,  323,)  and  promising 
to  observe  "  those  orders  exacted  by  reason,  equity,  and  justice,  the 
principal  basis  of  this  congress."  By  the  thirteenth  article,  the 
officers  of  the  crown  promised  in  the  royal  name,  the  security  and 
guarantee  of  the  lands  which  the  Indians  hold,  according  to  the  right 
of  property  with  which  they  possessed  them,  on  the  sole  condition 
that  they  are  comprehended  within  the  limits  of  the  king  as  the 
sovereign.     (Record,  324.  404,  405.  364.) 

In  1793  another  treaty  was  held  at  the  Walnut  Hills  with  the  same 
Indians,  (among  others;)  it  was  declared  to  be  a  treaty  of  friendship 
and  warranty  between  them  and  the  king,  who  was  declared  their 
immediate  protector  and  mediator  between  them  and  the  American 
states,  in  order*  to  regulate  their  boundaries  with  them,  and  preserve 
the  Indians  in  the  possession  of  their  lands.  They  were  referred  to 
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the  Governor  of  West  Florida,  "  as  Representing  the  king  in  r*752 
it,"  by  the  fifth  article,  with  a  stipulation  in  the  fifteenth,  that  *■ 
the  points  negotiated  would  be  determined  on  by  the  commissaries 
of  the  king,  with  the  approbation  of  the  governor  of  that  province, 
with  the  same  force  as  if  expressed  in  the  treaty.  By  the  nineteenth 
article,  the  Spanish  and  Indian  nations  approved  and  ratified  all  which 
was  contained  in  it,  and  mutually  promised  and  swore  a  mutual  gua- 
rantee, the  Indians  declaring  themselves  under  the  protection  of -the 
king,  he  assuring  them  of  his  protection  in  all  cases  where  they 
wanted  it.  (Record,  240 — 245.)  This  treaty  also  ratified  all  former 
treaties  made  from  1784.  (Record,  241.)  They  were  also  approved 
by  the  king,  (Record,  117,  118,)  and  thereafter  considered  by  the 
highest  officers  of  the  government  in  Florida,  Louisiana,  and  Cuba, 
as  solemn  guarantees  to  the  Indians  of  all  the  rights  they  held  under 
Great  Britain.  (Record,  139,  140.  168.  174.  181—189.228,229. 
232 — 247.  257,  258.  295.  570.  583.)  This  right  was  occupancy  and 
perpetual  possession,  either  by  cultivation,  or  as  hunting-grounds, 
which  was  held  sacred  by  the  crown,  the  colonies,  the  states,  and  the 
United  States ;  while  the  unauthorized  settlement  of  the  whites,  on 
royal  or  proprietary  lands,  gave  them  not  even  the  right  of  pre- 
emption, unless  by  special  laws,  or  custom  and  usage,  sanctioned  by 
proprietary  officers.     (See  Wharton's  Dig.  ut  supra.) 

But  Spain  did  not  consider  the  Indian  right  to  be  that  of  mere 
occupancy  and  perpetual  possession,  but  a  right  of  property  in  the 
lands  they  held  under  the  guarantee  of  treaties,  which  wete  so  highly 
respected,  that  in  the  establishment  of  a  military  post  by  a  royal 
order,  the  site  thereof  was  either  purchased  from  the  Indians  or  oc- 
cupied with  their  permission,  as  that  of  St.  Mark's.  The  evidence 
of  Governor  Folch,  given  in  1827,  on  the  nature  of  the  Indian  title, 
is  very  strong  and  full,  (Record,  231 — 235,)  and  the  high  respect 
paid  to  it  by  all  the  local  authorities  so  late  as  1816,  is  strikingly 
illustrated  in  a  report  of  the  Surveyor-General  of  West  Florida.  It 
seems  that  in  that  year  an  application  was  made  for  permission  to 
buy  lands  on  the  other  side  of  the  Bay  of  Pensacola,  to  which  the 
reply  of  the  governor  and  sub-intendant  was,  if  the  lands  are  situated 
on  the  side  from  Yellow  Water  hitherward,  "  I  am  persuaded  they 
belong  to  the  Indians,  even  our  own  *careening-ground  which  r*753 
is  in  front  of  this  town,  (Record,  172 :)  which,  according  to  *- 
another  report  from  the  surveyor-general,  belonged,  by  the  treaties 
with  England,  to  the  Indians,  (Record,  175 ;)  and  who  refers  to  the 
limited  space  of  province  left  to  the  government,  and  the  necessity 
of  recurring  to  negotiations  with  the  Indians  to  obtain  some  of  the 
lands;  which  are  the  best  in  the  vicinity  of  Pensacola.  (Re* 
cord,  176.) 

When  their  right  is  thus  regarded  as  to  their  lands  in  the  imme- 
diate vicinity  of  the  seat  of  government  of  the  province  at  so  late  a 
period,  it  cannot  be  doubted,  that  it  was  considered  by  the  officers 
of  the  king  as  at  least  equally  valid  in  a  far  distant  part,  remote 
from  any  habitation  of  the  whites,  save  those  connected  with  the 
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house  of  Panton  or  Forbes.  Although  it  may  be  conceded  as  a 
principle  of  national  law,  that  when  Spain  took  possession  of  these 
provinces,  the  king  could  establish  whatever  form  of  government  or 
system  of  laws  he  pleased ;  consider  by  the  law  of  power,  though 
not  of  right,  the  Indians  as  his  subjects  or  as  mere  savages,  with 
whom  there  should  be  no  relations  but  those  of  peace  and  trade, 
and  who  held  no  rights  otherwise  than  at  the  pleasure  of  the  govern- 
ment, or  according  to  the  laws  in  force  in  other  provinces ;  yet,  it 
was  his  orders  to  his  officers  to  continue  and  confirm  those  relations 
which  had  previously  existed,  to  consider,  treat,  and  protect  the  In- 
dians as  his  subjects,  and  to  give  them  new  and  most  solemn  pledges 
of  his  protection  in  all  their  rights,  as  individuals ;  and  as  nations 
or  tribes,  competent  parties  to  treaties  of  mutual  guarantee,  for  his, 
as  well  as  their  protection  in  those  provinces,  which  had  not  before 
been  done  in  any  of  his  dominions. 

This  was  not  done  for  slight  reasons,  but  for  such  as  would  seem 
in  the  opinion  of  all  the  great  officers  of  the  provinces  to  have  led 
to  these  treaties,  and  strong  stipulations,  as  indispensable  to  secure 
their  possession.  But  their  obligation  on  the  king  did  not  depend 
on  the  motives  which  led  to  their  adoption ;  they  bound  his  faith, 
and  when  approved  by  him  became  the  law  of  the  provinces,  by 
the  authority  of  royal  orders,  which  were  supreme,  and  bound  both 
king  and  Indians  as  contracting  parties,  in  this  respect  as  nations  on 
a  footing  of  equality  of  right  and  power.  The  consequence  was, 
that  when  once  received  into  his  protection  as  individuals,  they 
*7*rt1  *^>ecame  entitled  by  the  law  of  nations  and  of  the  provinces, 
-"  on  the  same  footing  as  the  other  inhabitants  thereof,  to  the 
benefits  of  the  law  and  government,  which,  in  every  dominion, 
equally  affect  and  protect  all  persons  and  all  property  within  its 
limits,  as  the  rule  of  decision,  for  all  questions  which  arise  there, 
(Cowper,  208,)  as  in  this  case  it  must  be  as  to  the  right  of  property 
in  the  Indians.  The  situation  of  the  Florida  Indians  was  well 
known  to  the  United  States,  as  is  most  clearly  indicated  in  the  fifth 
article  of  the  treaty  with  Spain,  in  1795:  "so  that  Spain  will  not 
suffer  her  Indians  to  attack  the  citizens  of  the  United  States,  nor  the 
Indians  inhabiting  their  territory."  As  thus  considered  by  the 
United  States  and  Spain,  they  were  called  "  her  Indians,"  while 
those  in  the  United  States  were  considered  as  the  mere  inhabitants 
of  their  territory,  as  the  practical  result  of  the  respective  treaties 
which  were  recognised  as  subsisting  ones  between  the  then  contract- 
ing parties  and  the  Indians ;  of  the  stipulations  of  which  and  their 
effect,  the  United  States  could  not  have  been  otherwise  than  well 
informed  at  that  time,  as  to  the  right  of  property  in  Indian  lands  in 
the  Floridas.  When  they  acquired  these  provinces  by  the  treaty 
of  cession,  it  was  not  stipulated  that  any  treaty  with  the  Indians 
should  be  annulled,  or  its  obligation  be  held  less  sacred  than  it  was 
under  Spain ;  nor  is  there  the  least  reference  to  any  intended  change 
in  the  relations  of  the  Indians  towards  the  United  States.  They 
came  in  the  place  of  the  former  sovereign  by  compact,  on  stipulated 
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terms,  which  bound  them  to  respect  all  the  existing  rights  of  the 
inhabitants,  of  whatever  description,  whom  the  king  had  recognised 
as  being  under  his  protection.  They  could  assume  no  right  of  con- 
quest which  may  at  any  time  have  been  vested  in  Great  Britain  or 
Spain,  for  they  had  been  solemnly  renounced,  and  new  relations 
established  between  them  by  solemn  treaties ;  nor  did  they  take 
possession  on  any  such  assumption  of  right;  on  the  contrary,  it 
was  done  under  the  guarantee  of  Congress  to  the  inhabitants,  with 
out  distinction,  of  their  rights  of  property,  and  with  the  continued 
assurance  of  protection.  They  might,  as  the  new  sovereign,  adopt 
any  system  of  government  or  laws  for  the  territory  consistent  with 
the  treaty  and  the  constitution ;  but  instead  of  doing  so,  all  former 
laws  and  municipal  regulations  which  were  in  existence  at  the  ces- 
sion, were  "continued  in  force.  It  was  not  necessary  for  the  r*755 
United  States,  in  the  treaty  of  cession,  to  enter  into  any  new  "■ 
stipulation  to  protect  and  maintain  the  Indians  as  inhabitants  of 
Florida,  in  the  free  enjoyment  of  their  property,  or  as  nations,  con- 
tracting parties  to  the  treaties  of  Pensacola  and  Walnut  Hills  with 
Spain,  in  1784  and  1793;  for  by  the  sixth  article  of  the  Louisiana 
treaty  between  France  and  the  United  States,  they  had  promised 
"  to  execute  such  articles  and  treaties  as  may  have  been  agreed  on 
between  Spain  and  the  nations  or  tribes  of  Indians,  until,  by  mu- 
tual consent,  other  suitable  articles  shall  have  been  agreed  upon." 
(lLaws,  137.)  These  were  the  treaties  which  guarantied  to  the 
Seminole  Indians  their  lands  according  to  the  right  of  property  with 
which  they  possessed  them,  and  which  were  adopted  by  the  United 
States,  who  thus  became  the  protectors  of  all  the  rights  they  had  pre- 
viously enjoyed,  or  could  of  right  enjoy  under  Great  Britain  or  Spain, 
as  individuals  or  nations,  by  any  treaty  to  which  the  United  States 
thus  became  parties  in  1803. 

When  they  acquired  and  took  possession  of  the  Floridas,  these 
treaties  remained  in  force  over  all  the  ceded  territory  by  the  orders 
of  the  king,  as  the  law  which  regulated  the  relations  between  him 
and  all  the  Indians  who  were  parties  to  them,  and  were  binding  on 
the  United  States,  by  the  obligation  they  had  assumed  by  the  Loui- 
siana treaty,  as  a  supreme  law  of  the  land,  which  was  inviolable  by 
the  power  of  Congress.  They  were  also  binding  as  the  funda- 
mental law  of  Indian  rights,  acknowledged  by  royal  orders  and  mu- 
nicipal regulations  of  the  province,  as  the  laws  and  ordinances  of 
Spain  in  the  ceded  provinces,  which  were  declared  to  continue  in 
force  by  the  proclamation  of  the  governor  in  taking  possession  of 
the  provinces,  and  by  the  acts  of  Congress,  which  assured  all  the  in- 
habitants of  protection  in  their  property.  It  would  be  an  unwar- 
ranted construction  of  these  treaties,  laws,  ordinances,  and  municipal 
regulations,  were  we  to  decide  that  the  Indians  were  not  to  be  main- 
tained in  the  enjoyment  of  all  the  rights  which  they  could  have  en- 
joyed under  either,  had  the  provinces  remained  under  the  dominion 
of  Spain.  It  would  be  rather  a  perversion  of  their  spirit,  meaning, 
and  terms,  contrary  to  the  injunction  of  the  law  under  which  we  act, 
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which  makes  the  stipulations  of  any  treaty,  the  laws  and  ordinances 
*7561  °^  ^P**11*  *an(*  l^ese  acts  °^  Congress,  so  far  as  either  apply 
J  to  this  case,  the  standard  rules  for  our  decision. 

On  these  considerations,  we  are  clearly  of  the  opinion  that  the  In- 
dians who  claimed  the  lands  in  question  had,  under  the  government 
of  Great  Britain  and  Spain,  a  right  of  property  in  them  which  could 
not  be  impaired  without  a  violation  of  the  laws  of  both,  and  the 
sanctity  of  repeated  treaties ;  that  these  rights  continued  till  the  time 
of  the  cession ;  are  guarantied  by  the  treaty  and  acts  of  Congress  in 
relation  to  the  Floridas,  in  perfect  conformity  with  its  stipulations 
and  faith,  unless  the  Indians  had  previously  made  a  binding  trans- 
fer to  the  parties  under  whom  the  petitioner  claims  them. 

The  remaining  question  is,  whether  he  has  become  invested  with 
the  right  of  the  Indians,  either  in  virtue  of  their  deeds,  or  by  the 
grant  of  the  lawful  authorities  of  the  king,  pursuant  to  the  laws, 
usages,  and  customs  of  the  Spanish  government  of  the  province. 
The  proclamation  of  1763  was  undoubtedly  the  law  of  the  province 
till  1783:  it  gave  direct  authority  to  the  Governors  of  Florida  to 
grant  crown  lands,  subject  only  to  such  conditions  and  restrictions 
as  they  or  the  king  might  prescribe.  These  lands  were  of  two  de- 
scriptions ;  such  as  had  been  ceded  to  the  king  by  the  Indians,  in 
which  he  had  full  property  and  dominion,  and  passed  in  full  pro- 
perty to  the  grantee ;  and  those  reserved  and  secured  to  the  Indians, 
in  which  their  right  was  perpetual  possession,  and  his  the  ultimate 
reversion  in  fee,  which  passed  by  the  grant,  subject  to  the  possessory 
right.  The  proclamation  also  authorized  the  union  of  these  rights 
by  a  purchase  from  the  Indians,  and  taking  possession  with  the 
leave  and  license  of  the  crown  in  favour  of  an  individual,  or  by  the 
governor  at  an  Indian  council,  for  and  in  the  name  of  the  king. 
This  proclamation  was  also  the  law  of  all  the  North  American  co- 
lonies in  relation  to  crown  lands.  The  grants  of  the  governors 
were  universally  considered  as  made  by  the  king  through  his  au- 
thorized representatives ;  and  when  the  authority  to  grant  those  lands 
of  the  crown,  the  right  to  which  was  perfect  by  the  union  of  the 
rights  of  possession  and  reversion,  was  complete,  it  is  scarcely  possible 
that  their  authority  would  be  more  limited  as  to  those  in  which 
the  king  had  only  a  remote  ultimate  fee.  As  a  matter  of  policy,  it 
was  for  the  benefit  of  the  king  and  colony  to  substitute  the  posses- 
*757-i  sion,  settlement,  and  ^cultivation  of  the  whites  for  the  mere 
J  occupancy  of  the  Indians  in  the  pursuit  of  game ;  and  it  can- 
not be  imagined,  without  clear  proof,  that  the  autograph  of  the 
king,  or  his  order  in  council,  should  be  indispensable  for  a  license 
or  permission  to  purchase,  when  a  patent  was  valid  without  either. 
There  is  no  evidence  in  the  record  or  in  the  history  of  the  colonies 
that  such  a  distinction  existed  in  law  or  usage,  but  is  in  direct  col- 
lision with  all  the  colonial  laws  relating  to  purchases  from  the  In- 
dians, sus  well  as  the  course  pursued  at  treaties,  when  deeds  were 
made  to  purchasers  with  the  consent  of  the  governor,  or  to  the 
king,  state,  or  United  States,  for  their  use,  or  in  trust  to  convey  to 
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mem.  There  is  no  evidence  or  reason  to  induce  the  belief  that 
Spain  acted  in  any  other  manner  in  the  confirmation  of  Indian 
deeds ;  the  usage  of  her  local  governors  and  commandants  of  posts 
in  such  confirmation,  is  in  precise  conformity  to  that  of  the  other  co- 
lonial officers  under  Great  Britain,  and  was  also  in  conformity  to  the 
existing  laws  of  Spain.  (Record,  329.)  From  the  confirmation  of  the 
Houma  grant  in  1777,  by  the  Governor-General  of  Louisiana,  to  that 
of  the  Captain-General  of  Cuba  of  this,  in  1811,  during  forty  years, 
no  instance  appears  of  a  direct  confirmation  by  the  king,  or  of  his 
ever  having  required  any  other  act  than  the  approbation  of  the 
local  governor  to  give  perfect  validity  to  the  purchase. 

Independently  of  these  considerations  there  is  another,  founded 
on  the  treaty  at  the  Walnut  Hills,  with  the  Creek  and  Tallapoosa 
Indians,  held  by  the  then  Governor  of  West  Florida,  under  the 
authority  of  the  Governor-General  of  Louisiana.  The  governor 
of  that  province  is  in  the  fifth  article  declared  to  be  "  as  representing 
the  king  in  it."  Such  a  stipulation  in  a  treaty  of  friendship  and 
warranty  would  bind  the  king  in  good  faith  not  to  disavow  his  acts, 
declared  to  be  done  in  the  royal  name  and  authority.  It  would  be 
an  imputation  on  his  faith  to  his  acknowledged  subjects,  plighted 
by  repeated  guarantees,  to  suppose  that  he  intended  by  the  treaty 
of  cession  to  exclude  from  confirmation  those  lands  which  his  white 
subjects  had  purchased  from  the  Indians  under  the  sanction  of 
treaties,  with  the  approbation  and  formal  confirmation  of  his  highest 
officers;  and  to  confirm  only  those  grants  of  the  royal  domain, 
which  had  been  made  at  the  mere  will  of  his  governors,  for  such 
consideration  only  as  they  might  prescribe.  If  there  could  be  any 
•foundation  for  such  an  imputation  in  any  case,  the  history,  r  »758 
terms,  and  consideration  for  the  present  grants  would  at  once  *• 
repel  it ;  and  when  we  consider  that  the  United  States  accepted  of 
the  cession  with  a  knowledge  that  they  had  been  made,  as  well  as 
the  circumstances  under  which  they  were  made,  connected  with  the 
quantity  of  land  embraced  within  them,  without  excepting  them 
from  confirmation,  we  can  have  little  doubt  that  it  was  the  meaning 
and  intention  of  both  contracting  parties  to  the  treaty,  to  place  them 
on  the  same  footing  as  the  grants  of  lands  belonging  to  the  royal 
domain. 

There  is  nothing  in  the  treaty  which  authorizes  a  distinction  be- 
tween such  grants,  which  operate  by  their  own  force  as  a  transfer 
of  the  full  property  in  royal  lands,  held  by  the  crown  under  cessions 
from  the  Indians ;  or  deeds  of  confirmation,  which  give  validity  to 
grants  conveying  the  Indian  right,  in  confirming  the  transfer  by 
the  license  of  the  king  in  the  person  of  his  representative. 

The  governor  was  equally  the  lawful  authority  of  the  king  for 
the  one  purpose  as  the  other ;  though  be  had,  by  his  royal  order, 
transferred  the  power  to  grant  royal  lands,  from  the  governor  to  the 
intendant ;  he  had  not  affected  the  authority  of  the  former,  to  con- 
firm grants  made  by  the  Indians  in  such  form  as  to  validate  the  title 
conveyed.    Whether  this  act  of  the  governor  operated  by  way  of 
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confirmation  or  grant  is  immaterial ;  it  gave  such  effect  to  the  pur* 
chase,  that  the  lands  became  the  property  of  the  purchaser,  so  that 
they  conld  not  revert  to  the  crown  by  the  abandonment  of  the  In- 
dians, or  any  judicial  process  known  to  the  law  of  England  or  Spain, 
which  in  substance  and  effect  were  the  same.  When  we  look,  too, 
to  the  very  remote  contingent  interest  which  the  king  could  have  to 
these  lands,  consistently  with  his  guarantee  to  the  Indians,  there  can 
be  no  reason  perceived  why  deeds  or  grants,  operating  to  confirm  in 
full  property  to  the  purchasers  from  the  Indians,  lands  thus  guaran- 
tied to  them,  should  not  be  held  in  a  Court  of  Equity  as  valid  as 
original  grants  of  the  royal  domain. 

The  Indian  right  to  the  lands  as  property,  was  not  merely  of  pos- 
session; that  of  alienation  was  concomitant;  both  were  equally 
secured,  protected,  and  guarantied  by  Great  Britain  and  Spain, 
subject  only  to  ratification  and  confirmation  by  the  license,  charter, 
*7591  or  ^  ^rom  *e  8over.nor  representing  the  *king.  Such 
-*  purchases  enabled  the  Indians  to  pay  their  debts,  compensate 
for  their  depredations  on  the  traders  resident  among  them,  to  pro- 
vide for  their  wants ;  while  they  were  available  to  the  purchasers 
as  payment  of  the  considerations  which  at  their  expense  had  been 
received  by  the  Indians.  It  would  have  been  a  violation  of  the 
faith  of  the  government  to  both,  to  encourage  traders  to  settle  in 
the  province,  to  put  themselves  and  property  in  the  power  of  the 
Indians,  to  suffer  the  latter  to  contract  debts,  and  when  willing  to 
pay  them  by  the  only  means  in  their  power,  a  cession  of  their  lands, 
withhold  an  assent  to  the  purchase,  which  by  their  laws  or  munici- 
pal regulations  was  necessary  to  vest  a  title.  Such  a  course  was 
never  adopted  by  Great  Britain  in  any  of  her  colonies,  nor  by 
Spain  in  Louisiana  or  Florida ;  of  this  fact  there  is  abundant  proof 
in  the  record,  by  public  documents,  and  the  testimony  of  the  highest 
officers  of  the  local  government,  the  laws,  usages,  and  customs  of 
which  were  well  known  to  the  United  States  before  the  treaty.  The 
report  of  the  commissioners  on  Opelousas  claims  was  submitted  to 
the  Secretary  of  the  Treasury  in  1815 ;  acted  on  and  approved  by 
Congress  in  1816 ;  in  which  report  the  commissioners  state  "  that  the 
right  of  the  Indians  to  sell  their  land  was  always  recognised  by  the 
Spanish  government.  (Record,  328.)  The  laws  made  it  necessary 
when  the  Indians  sold  their  lands  to  have  the  deeds  presented  to  the 
governor  for  confirmation.  (Record,  329.)  The  sales  by  the  In- 
dians transferred  the  kind  of  right  which  they  possessed ;  the  rati- 
fication of  the  sale  by  the  governor  must  be  regarded  as  a  relin- 
quishment of  the  title  of  the  crown  to  the  purchaser,  (Record,  333,) 
and  no  instance  is  known  where  permission  to  sell  has  been  "  refused, 
(Record,  330,)  or  the  rejection  of  an  Indian  sale."  (Record,  336.) 

In  the  present  case  the  Indian  sale  has  been  confirmed  with  more 
than  usual  solemnity  and  publicity;  it  has  been  done  at  a  public 
council  and  convention  of  the  Indians  conformably  to  treaties,  to 
which  the  king  was  a  party,  and  which  the  United  States  adopted, 
and  the  grant  was  known  to  both  parties  to  the  treaty  of  cession. 
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The  United  States  were  not  deceived  by  the  purchase,  which  they 
knew  was  subject  to  the  claim  of  the  petitioner,  or  those  from 
whom  he  purchased,  and  made  no  stipulation  which  should  put  it  to 
a  severer  test  than  *any  other;  and  it  was  made  to  a  house  r*760 
which,  in  consideration  of  its  great  and  continued  services  to  *- 
the  king  and  his  predecessor,  had  deservedly  given  them  high  claims 
as  well  on  his  justice  as  his  faith.  But  if  there  could  be  a  doubt 
that  the  evidence  in  the  record  did  not  establish  the  fact  of  a  royal 
license  or  assent  to  this  purchase  as  a  matter  of  specific  and  judicial 
belief,  it  would  be  presumed  as  a  matter  of  law  arising  from  the 
facts  and  circumstances  of  the  case,  which  are  admitted  or  un- 
questioned. 

As  heretofore  decided  by  this  Court,  the  law  presumes  the  exist- 
ence in  the  provinces  of  an  officer  authorized  to  make  valid  grants, 
(6  Peters,  728 ;  8  Peters,  .459 ;)  a  fortiori,  to  give  license  to  purchase 
and  to  confirm ;  and  the  treaty  designates  the  Governor  of  West  Flo- 
rida as  the  proper  officer  to  make  grants  of  Indian  lands  by  confirma- 
tion as  plainly  as  it  does  the  Governor  of  East  Florida  to  make 
original  grants,  (8  Peters,  452,)  or  the  Intendant  of  West  Florida  to 
grant  royal  lands.  A  direct  grant  from  the  crown  of  lands  in  a 
royal  haven  may  be  presumed  on  an  uninterrupted  possession  of 
sixty  years,  (2  Anst.  614 ;  1  Dow.  Par.  Ca.  322, 323 ;)  or  a  prescrip- 
tive possession  of  crown  lands  for  forty  years,  (3  Dow.  Par.  Ca. 
112.)  An  encroachment  on  a  royal  forest  by  a  continued  possession 
of  twenty  years  will  be  presumed  to  have  been  by  the  license  of 
the  crown  or  by  a  grant,  if  no  act  of  parliament  prohibits  it.  (11 
East,  57.  284.  488.  495.)  On  the  same  principle,  after  a  long  pos- 
session of  Indian  lands  the  law  would  presume  that  it  was  founded 
on  an  Indian  deed  duly  confirmed,  or  any  title  consistent  with  the 
facts  and  circumstances  in  evidence.  (1  Paine,  469,  470.)  Any 
thing  which  would  make  the  ancient  appropriation  good,  (Cowper, 
110,)  if  it  could  have  had  a  lawful  foundation,  for  whatever  may 
commence  by  grant  is  good  by  prescription.  (1  Roll.  Ab.  512;  4 
Mod.  55 ;  1  Saund.  345.)  The  length  of  time  which  brings  a  given 
case  within  the  legal  pjresumption  of  a  grant,  charter,  or  license,  to 
validate  a  right  long  enjoyed,  is  not  definite,  depending  on  its  pecu- 
liar circumstances ;  in  this  case  we  think  it  might  be  presumed  in 
less  time  than  when  the  party  rested  his  claim  on  prescriptive  pos- 
session alone.  There  is  every  evidence,  short  of  the  sign  manual 
or  order  of  the  king,  approving  and  confirming  this  grant,  and  if 
that  were  wanting  to  secure  *a  right  of  property  to  lands  r»761 
which  have  been  held  as  these  have  been,  the  law  would  ■- 
presume  that  it  once  existed,  but  was  lost  in  the  lapse  of  time  and 
change  of  governments.  The  more  especially  as  by  the  laws  of 
Spain  prescription  for  the  period  of  ten  years  has  the  same  effect  as 
twenty  by  the  principles  of  the  common  law. 

For  these  reasons  we  think  the  title  of  the  petitioner  is  valid  by 
all  the  rules  prescribed  by  the  acts  of  Congress,  which  give  us  juris- 
diction of  the  case. 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Superior  Court  for  the  Middle  District  of  Florida,  and  was 
argued  by  counsel;  on  full  consideration  whereof,  this  Court  is 
unanimously  of  opinion,  that  the  title  of  the  petitioner  to  so  much 
of  the  lands  in  controversy  as  is  embraced  within  the  lines  and 
boundaries  of  the  tract  granted  by  the  deeds,  grants,  and  acts  of  con- 
firmation to  Panton,  Leslie,  and  Co.,  in  1804  and  1806 ;  also  to  the 
island  in  the  river  Appalachicola,  ceded,  granted,  and  confirmed  to 
John  Forbes,  in  1811 ;  also  to  the  lands  and  islands  at  and  west  of 
the  mouth  of  said  river,  which  were  ceded,  granted,  and  confirmed 
to  John  Forbes  and  Co.,  in  1811,  is  valid  by  the  law  of  nations;  the 
treaty  between  the  United  States  and  Spain,  by  which  the  territory 
of  the  Floridas  was  ceded  to  the  former ;  the  laws  and  ordinances 
of  Spain,  under  whose  government  the  title  originated ;  the  pro- 
ceedings under  said  treaty,  and  the  acts  of  Congress  relating  thereto : 
and  do  finally  order,  decree,  determine,  and  adjudge  accordingly. 
And  this  Court  doth  in  like  manner  order,  adjudge,  determine,  and 
decree,  that  the  title  of  the  petitioner  to  so  much  of  the  tract  of  land 
which  lies  east  of  the  first-mentioned  tract,  between  the  rivers  Wa- 
kulla and  St.  Mark's,  which  was  conveyed  to  John  Forbes  and  Co., 
in  1811,  as  shall  not  be  included  in  the  exception  hereinafter  made, 
is  valid  by  the  laws,  treaty,  and  proceedings  as  aforesaid ;  with  the 
exception  of  so  much  of  the  last  mentioned  tract  as  includes  the  for- 
tress of  St.  Marks  and  the  territory  directly  and  immediately  adja- 
cent and  appurtenant  thereto,  which  are  hereby  reserved  for  the  use 
of  the  United  States.  And  it  is  further  ordered  and  decreed,  that  the 
*762l  terr^tQry  thus  described  shall  be  *that  which  was  ceded  by 
J  the  Indian  proprietors  to  the  crown  of  Spain  for  the  purpose 
of  erecting  the  said  fort,  provided  the  boundaries  of  the  said  cession 
can  be  ascertained.  If  the  boundaries  of  the  said  cession  cannot 
now  be  ascertained,  then  the  adjacent  lands  which  were  considered 
and  held  by  the  Spanish  government  or  the  commandant  of  the  post 
as  annexed  to  the  fortress  for  military  purposes,  shall  be  still  con- 
sidered as  annexed  to  it,  and  reserved  with  it  for  the  use  of  the 
United  States.  If  no  evidence  can  now  be  obtained  to  designate  the 
extent  of  the  adjacent  lands,  which  were  considered  as  annexed  to 
St.  Mark's  as  aforesaid,  then  so  much  land  shall  be  comprehended 
in  this  exception  as,  according  to  the  military  usage,  was  generally 
attached  to  forts  in  Florida  or  the  adjacent  colonies.  If  no  such 
military  usage  can  be  proved,  then  it  is  ordered  and  decreed  that  a 
line  shall  be  extended  from  the  point  of  junction  between  the  rivers 
St.  Mark's  and  Wakulla  to  the  middle  of  the  river  St.  Mark's,  be- 
low the  junction,  thence  extending  up  the  middle  of  each  river  three 
miles  in  a  direct  line,  without  computing  the  courses  thereof;  and 
that  the  territory  comprehended  within  a  direct  line,  to  be  run  so  as 
to  connect  the  points  of  termination  on  each  river,  at  the  end  of  the 
said  three  miles  up  each  river,  and  the  two  lines  to  be  run  as  afore- 
said, shall  be,  and  the  same  is  hereby  deciared  to  be,  the  territory 
reserved  as  adjacent  and  appurtenant  to  the  fortress  of  St.  Mark's^ 
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and  as  such  reserved  for  the  use  of  the  United  States.  To  which 
the  claim  of  the  petitioner  is  rejected ;  and  as  to  which  this  Court 
decree  that  the  same  is  a  part  of  the  public  lands  of  the  United 
States. 

The  decree  of  the  Court  below  is,  therefore,  reversed  and  annulled 
in  all  matters  and  things  therein  contained,  with  the  exception  afore- 
said ;  and  this  Court,  proceeding  to  render  such  decree  as  the  said 
Court  ought  to  have  rendered,  do  order,  adjudge,  and  decree,  that 
the  claim  of  the  petitioner  is  valid  and  ought  to  be  confirmed,  and  is 
and  remains  confirmed  by  the  treaty,  laws,  and  proceedings  afore- 
said, to  all  the  lands  embraced  therein,  except  such  part  as  is  herein 
above  excepted.  And  this  Court  does  further  order,  adjudge,  and 
decree,  that  the  clerk  of  this  Court  certify  the  same  to  the  Surveyor- 
General  of  Florida,  pursuant  to  law,  with  directions  to  survey  and 
lay  off  the  lands  described  in  the  petition  of  the  claimant,  according 
*to  the  lines,  boundaries,  and  descriptions  thereof  in  the  seve-  r*7fi5» 
ral  deeds  of  cession,  grant,  and  confirmation  by  the  Indians  L 
or  Governor  of  West  Florida,  filed  as  exhibits  in  this  cause,  or  refer- 
red to  in  the  record  thereof,  excepting,  nevertheless,  such  part  of  the 
tract  granted  in  1811,  lying  east  of  the  tract  granted  in  1804  and 
1806,  as  is  hereby  declared  to  be  the  territory  of  the  United  States, 
pursuant  to  the  exception  herein  before  mentioned,  and  to  make  re- 
turn thereof  according  to  law  as  to  all  the  lands  comprehended  in 
the  three  first  herein  mentioned  tracts.  And  as  to  the  tract  last 
hereiu  mentioned,  to  survey,  and  in  like  manner  to  lay  off  the  same, 
so  soon  as  the  extent  of  the  land  herein  excepted  and  reserved  for 
the  use  of  the  United  States  shall  be  ascertained  in  the  manner 
herein  before  directed. 

And  this  Court  doth  further  order,  adjudge,  and  direct,  that  the 
extent  and  boundaries  of  the  land  thus  excepted  and  reserved,  shall 
be  ascertained  and  determined  by  the  Superior  Court  of  the  Middle 
District  of  Florida,  in  such  manner  and  by  such  process  as  is  pre- 
scribed by  the  acts  of  Congress  relating  to  the  claims  of  lands  in 
Florida,  and  to  render  thereupon  such  judgment  or  decree  as  to  law 
shall  appertain. 
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PRINCIPAL    MATTERS. 


AFFiDAvrr& 

1.  Affidavits  sworn  to  before  a  state  magistrate,  are  lawfully  taken  in  cases  in  which,  by 

the  regulations  of  the  Treasury  Department,  they  were  received  as  evidence  of  claims 
on  the  United  States.     United  States  v.  Bailey,  238. 

2.  If,  in  making  such  an  affidavit,  the  affiant  swears  falsely,  he  is  liable  to  be  punished  in 

a  prosecution  instituted  by  the  United  8tates,  under  the  third  section  of  the  act  of 
Congress  of  March  1, 1823,  relative  to  false  swearing,  touching  the  expenditure  of 
public  money,  or  in  support  of  any  claim  on  the  United  States.    Ibid. 
AGENT  AND  ATTORNEY. 

1.  Every  authority  given  to  an  agent  or  attorney  to  transact  business  for  his  principal, 

must,  in  the  absence  of  any  counter-proof,  be  construed  to  be  to  transact  it  according 
to  the  laws  of  the  place  where  it  is  to  be  done.  A  sale  of  slaves  authorized  to  be 
made  in  Louisiana  by  an  executrix,  must  be  presumed  to  be  intended  to  be  done  in 
the  manner  required  by  the  laws  of  that  state  to  give  it  validity ;  and  the  purchaser, 
equally  with  the  seller,  is  bound  under  these  circumstances  to  know  what  the  laws 
are,  and  to  be  governed  thereby.  The  law  will  never  presume  that  parties  intend  to 
violate  its  precepts.     Owings  v.  Hull,  607. 

2.  A  ratification  of  the  unauthorized  acts  of  an  attorney  in  fact,  without  a  full  knowledge 

of  all  the  facts  connected  with  those  acts,  is  not  binding  on  the  principals.  No  doc- 
trine is  better  settled  on  principle  and  authority,  than  this,  that  the  ratification  of  the 
act  of  an  agent  previously  unauthorized,  must,  in  order  to  bind  the  principal,  be  with 
a  full  knowledge  of  all  the  material  facts.  If  the  material  facts  be  either  suppressed 
or  unknown,  the  ratification  is  invalid,  because  founded  on  mistake  or  fraud.  Ibid. 
ANNUITIES. 

1.  The  ingenuity  of  lenders  has  devised  many  contrivances  by  which,  under  forms  sanc- 

tioned by  law,  the  statute  of  usury  may  be  evaded.  Among  the  earliest  and  most 
common  of  these,  is  the  purchase  of  annuities  secured  upon  real  estate  or  otherwise. 
The  statute  does  not  reach  these,  not  only  because  the  principal  may  be  put  in 
hazard ;  but  because  it  was  not  the  intention  of  the  legislature  to  interfere  with  indi- 
viduals in  their  ordinary  transactions  of  buying  and  selling,  or  other  arrangements 
made  with  a  view  to  convenience  or  profit  The  purchase  of  an  annuity  or  rent- 
charge,  if  a  bona  fide  sale,  has  never  been  considered  as  usurious,  though  more  than 
six  per  cent  profit  be  secured.  Yet  it  is  apparent,  that  if  giving  this  form  to  the 
contract  will  afford  a  cover  which  conceals  it  from  judicial  investigation,  the  statute 
would  become  a  dead  letter.  Courts,  therefore,  perceived  the  necessity  of  disregard- 
ing the  form,  and  examining  into  the  real  nature  of  the  transaction.  If  that  be  in 
fact  a  loan,  no  shift  or  device  will  protect  it  Though  this  principle  may  be  extracted 
from  all  the  cases,  yet,  as  each  depends  on  its  own  circumstances,  and  those  circum- 
stances are  almost  infinitely  varied ;  it  ought  not  to  surprise  if  there  should  be  some 
seeming  conflict  in  the  application  of  the  rule  by  different  judges.  Different  minds 
allow  a  different  degree  of  weight  to  the  same  circumstances.    Scott  v.  Lloyd,  4 1 8. 

2.  The  covenants  in  a  deed  from  S.,  granting  the  annuity  to  M.,  secure  the  payment  of 

ten  per  cent  forever  on  the  sum  advanced.    There  is  no  hazard  whatever  in  the 
contract    M.  musty  in  something  more  than  twenty  years,  receive  the  money  he 
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has  advanced,  with  the  legal  interest  on  it,  unless  the  principal  smn  should  ha 
returned  after  five  years ;  in  which  event  he  would  receive  the  principal  with  ten 
per  cent  interest  The  deed  is  equivalent  to  a  bond  for  five  thousand  pounds,  amply/ 
secured  by  a  mortgage  on  real  estate,  with  interest  at  ten  per  cent  thereon ;  with 
liberty  to  repay  the  same  in  five  Years.  If  the  real  contract  was  for  a  loan  of  money 
without  any  view  to  a  purchase,  it  is  plainly  within  the  statute.    Ibid, 

APPEAL. 

1.  A  decree  of  a  Circuit  Court  perpetuating  an  injunction,  in  a  case  on  which  some 

matters  of  account  were  left  open  for  further  consideration,  is  not  a  final  decree ; 
,  and  an  appeal  will  not  lie  on  such  a  case.    Brown  v.  Swann,  1. 

2.  An  appeal  does  not  lie  from  the  decree  of  the  District  Court  of  the  United  States  for 

the  District  of  Louisiana,  dissolving  an  injunction.    Hiriart  v.  Ballon,  166. 
8.  No  persons  but  those  appearing  to  be  parties  to  the  record,  can  be  permitted  to  be 

heard  on  an  appeal  or  writ  of  error.  Harrison  v.  Nixon,  483. 
4.  After  a  case  had  been  fully  heard  in  the  Superior  Court  of  Middle  Florida,  the  judge 
of  that  Court,  in  examining  the  evidence  in  the  case  with  a  view  to  its  decision,  con- 
sidered that  he  had  discovered  in  the  date  of  the  water-mark  in  the  paper  on  which 
one  of  the  original  Spanish  documents  had  been  written,  a  circumstance  which 
brought  into  doubt  the  genuineness  of  the  instrument  No  objection  of  this  kind 
had  been  made  during  the  argument  of  the  cause ;  and  after  the  supposed  discovery, 
no  opportunity  was  permitted,  by  the  Court  of  Florida,  to  the  claimants,  to  explain 
or  account  for  the  same.  After  the  appeal  had  been  docketed  in  this  Court,  the 
appellants  asked  permission  to  send  a  commission  to  procure  testimony,  which  it  was 
alleged  would  fully  explain  the  circumstance,  and  offered  to  read  ex  parte  deposi- 
tions to  the  same  purpose.  By  the  Court :  This  is  refused,  because,  in  an  appellate 
Court,  no  new  evidence  can  be  taken  or  received,  without  violating  the  best  esta- 
blished rules  of  evidence.  Under  such  circumstances,  it  would  be  dealing  to  the 
petitioner  a  measure  of  justice  incompatible  with  every  principle  of  equity,  to  visit 
upon  his  title  an  objection  which  the  claimant  was  not  bound  to  anticipate  in  the 
Court  below,  which  he  could  not  meet  there,  and  which  this  Court  were  compelled 
to  refuse  him  the  means  of  removing  by  evidence.  We  will  not  say  what  course 
would  have  been  taken,  if  his  tide  had  depended  on  the  date  of  the  paper  alluded  to : 
as  the  case  is,  it  is  only  one  of  numerous  undisputed  documents  tending  to  establish 
the  grant,  the  validity  of  which  is  but  little,  if  it  could  be  in  any  degree  affected  by 
the  date  of  the  permission.    Mitchel  et  al.  v.  The  United  States,  711. 

A88ET8. 

During  the  pendency  of  a  suit  to  rescind  a  contract  for  the  purchase  of  a  tract  of  land, 
on  an  allegation  that  there  had  been  a  fraudulent  misrepresentation  by  the  vendor, 
it  was  agreed  that  the  rents  and  profits  of  the  land  should  be  received  by  an  agent,  to 
abide  the  event  of  the  suit  The  Supreme  Court  affirmed  the  decree  of  the  Circuit 
Court,  rescinding  the  contract,  and  ordering  the  part  of  the  purchase-money  paid  by 
the  purchaser,  repaid  to  him.  The  vendor  of  the  land  died,  and  the  rents  and  profits 
which  had  been  received  by  the  agent,  were  adjudged  to  be  assets  in  the  hands  of 
his  executor,  who  had  been  the  receiver.    Boyee's  Executor*  v.  Grundy,  275. 

A8SUMP8IT. 

1.  The  ancient  doctrine  that  a  corporation  can  act  in  matters  of  contract  under  its  seal 

only,  has  been  departed  from  by  modem  decisions;  and  it  is  now  considered,  thai 
the  agents  of  a  corporation  may,  in  many  cases,  bind  it,  and  subject  it  to  an  action 
of  assumpsit     Chesapeake  ana  Ohio  Canal  Company  v.  Knapp  and  others,  541. 

2.  When  a  special  contract  remains  open,  the  plaintiff's  remedy  is  on  the  contract ;  and 

he  must  set  it  forth  specially  in  his  declaration.  But  if  the  contract  has  been  put  an 
end  to,  the  action  for  money  had  and  received  lies  to  recover  any  payment  that  has 
been  made  under  it    Ibid. 

3.  It  is  a  well  settled  principle,  that  where  a  special  contract  has  been  performed,  a  plain- 

tiff may  recover  on  the  general  counts.    Ibid. 
BAIL. 

1.  The  recognisance  of  special  bail  being  a  part  of  the  proceedings  on  a  suit,  and  subject 
to  the  regulation  of  the  Court;  the  nature,  extent,  and  limitations  of  the  responsi 
bility  created  thereby,  are  to  be  decided,  not  by  a  mere  examination  of  the  terms  of 
the  instrument,  but  by  a  reference  to  the  known  rules  of  the  Court,  and  the  prin- 
ciples of  law  applicable  thereto.  Whatever,  in  the  sense  of  these  rules  and  princt 
pies,  will  constitute  a  discharge  of  the  liability  of  the  special  bail,  must  be  deemed 
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included  within  the  purview  of  the  instrument,  as  much  as  if  it  were  expressly 
stated.    Beers  et  at.  v.  Houghton,  329. 

2.  By  the  rules  of  the  Circuit  Court  of  Ohio,  adopted  as  early  as  January,  1808,  the 

liability  of  special  bail  was  provided  for  and  limited ;  and  it  was  declared,  that  special 
bail  may  surrender  their  principal  at  any  time  before  or  after  judgment  against  the 
principal,  provided  such  surrender  shall  be  before  a  return  of  a  scire  facias  executed, 
or  a  second  scire  facias  returned  "  nihil"  against  the  bail.  And  this,  in  fact,  consti- 
tuted a  part  of  the  law  of  Ohio,  at  the  time  the  present  recognisance  was  given;  the 
same  having  been  so  enacted  by  the  legislature.  This  act  of  the  legislature  of  Ohio 
was  in  force  at  the  time  of  the  passage  of  the  act  of  Congress  of  the  19th  of  May, 
1828,  regulating  the  process  of  the  Courts  of  the  United  States,  in  the  new  states, 
and  must  therefore  be  deemed  as  a  part  of  the  M  modes  of  proceeding  in  suits,"  and 
to  have  been  adopted  by  it;  so  that  the  surrender  of  the  principal  within  the  time 
thus  prescribed,  is  not  a  mere  matter  of  favour  of  the  Court,  but  is  strictly  a  matter 
of  legal  right    Ibid. 

3.  It  is  not  strictly  true  that  on  the  return  of  "non  est  inventus"  to  a  capias  ad  satisfaci- 

endum against  the  principal,  the  bail  is  "fixed,"  in  Courts  acting  professedly  under 
the  common  law  and  independently  of  statute.  So  much  are  the  proceedings  against 
bail  deemed  a  matter  subject  to  the  regulation  and  practice  of  the  Court,  that  the 
Court  will  not  hesitate  to  relieve  them  in  a  summary  manner,  and  direct  an  exone- 
retur  to  be  entered  in  cases  by  the  indulgence  of  the  Court,  by  giving  them  time  to 
render  the  principal  until  the  appearance  day  of  the  last  scire  facias  against  them,  as 
in  cases  of  strict  right    Ibid. 

4.  When  bail  is  entitled  to  be  discharged,  ex  debito  justitis,  they  may  not  only  apply  for 

an  exoneretur  by  way  of  summary  proceeding,  but  they  may  plead  the  matter  as  a 
bar  to  a  suit,  in  their  defence.  But  when  the  discharge  is  matter  of  indulgence  only, 
the  application  is  to  the  discretion  of  the  Court;  and  an  exoneretur  cannot  be 
insisted  on,  except  by  way  of  motion.    Ibid. 

5.  When  the  party  is,  by  the  practice  of  the  Court,  entitled  to  an  exoneretur  without  a 

positive  surrender  of  the  principal,  according  to  the  terms  of  the  recognisance ;  he  i% 
a  fortiori,  entitled  to  insist  on  it  by  way  of  defence;  when  he  is  entitled,  ex  debito 
justitis,  to  surrender  the  principal.    Ibid. 

6.  The  doctrine  is  fully  established,  that  where  the  principal  would  be  clearly  entitled  to 

an  immediate  and  unconditional  discharge,  if  he  had  been  surrendered,  there  the  bail 
are  entitled  to  relief  by  entering  an  exoneretur  without  any  surrender.  And,  a 
fortiori,  this  doctrine  will  apply,  when  the  law  prohibits  the  party  from  being  im- 
prisoned at  all,  or  when,  by  the  positive  operation  of  law,  a  surrender  is  prevented. 
Ibid. 
BANK  OF  THE  UNITED  8TATES. 

1.  The  office  of  the  Bank  of  the  United  States  at  Lexington,  Kentucky,  in  February, 

1822,  held  a  large  amount  of  notes  of  the  Bank  of  Kentucky,  which  had  been  re- 
ceived in  the  usual  course  of  business,  at  the  full  value  expressed  on  the  face  of 
them,  as  equivalent  to  gold  and  silver,  and  were  so  considered  by  the  bank.  On  the 
amount  of  these  notes  so  held,  the  Bank  of  Kentucky  had  agreed  to  pay  interest,  at 
the  rate  of  six  per  centum,  until  the  same  should  be  redeemed.  All  the  notes  of  the 
Bank  of  Kentucky,  held  by  the  Bank  of  the  United  States,  were  finally  paid  with 
the  interest  In  February,  1822,  when  the  notes  of  the  Bank  of  Kentucky  were  at 
a  depreciation  of  between  thirty-three  and  forty  per  cent,  Owens  applied  to  the  office 
of  the  Bank  of  the  United  States,  for  a  loan  of  five  thousand  dollars  of  the  said  notes, 
saying  they  would  answer  his  purpose  as  well  as  gold  or  silver.  After  repeated  refusals 
and  reapplications,  with  the  consent  of  the  board  of  directors  of  the  Bank  of  the 
United  States  at  Philadelphia,  the  sum  of  five  thousand  dollars,  in  the  notes  of  the 
Bank  of  Kentucky,  was  loaned  to  him  on  a  promissory  note,  signed  by  him,  and  by 
Waggener,  Miller,  and  Wagley,  payable  in  three  years,  with  interest,  at  the  rate 
of  six  per  cent  per  annum.  The  money  so  loaned  was  paid  to  the  borrower  in 
the  notes  of  the  Bank  of  Kentucky,  and  in  a  check  on  that  bank ;  and  the  interest 
on  that  amount  of  the  notes,  being  so  much  of  the  sum  due  by  the  Bank  of  Ken- 
tucky to  the  Bank  of  the  United  States,  ceased  from  the  date  of  the  loan.  In  an 
action  on  the  note  given  by  Owens  and  others,  the  defence  set  up  was,  that  the 
transaction  was  usurious,  contrary  to  the  charter  of  the  Bank  of  the  United  States, 
and  void.  Held,  that  there  was  no  usury  in  the  transaction.  Bank  of  the  United 
Statu  v.  Waggener,  378. 

2.  The  statute  of  usury  of  Kentucky,  of  1798,  declares  that  all  bonds,  notes,  dec.,  taken 
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for  the  loan  of  money,  where  "  is  reserved  or  taken"  a  greater  rate  of  interest  than 
eiz  per  cent,  shall  be  void.  In  thia  caae  no  interest  at  all  was  taken,  the  interest 
being  payable  at  the  termination  of  the  three  yean  mentioned  in  the  note ;  and  if 
the  case  can  be  brought  within  the  statute,  it  most  be  not  as  a  taking,  bat  a  reserva- 
tion of  more  than  legal  interest    Ibid. 

8.  The  ninth  article  of  the  fundamental  articles  of  the  charter  of  the  Bank  of  the  United 
States,  declares,  among  other  things, "  that  the  bank  shall  not  be  at  liberty  to  purchase 
any  public  debt  whatsoever,  nor  shall  it  take  more  than  at  the  rate  of  six  per  centum 
per  annum,  for  or  on  its  loans  or  discounts."  It  is  clear  that  the  present  transac- 
tion does  not  fall  within  the  prohibition  of  dealing  or  trading,  in  the  preceding  part 
of  the  same  article ;  according  to  the  interpretation  thereof  given  by  this  Court  in  the 
case  of  Fleckner  v.  The  Bank  of  the  United  3tates,  6  Wheaton,  338.  361, 5  Cond. 
Rep.  467,  to  which  the  Court  deliberately  adhere.    Ibid. 

4.  The  words  of  the  article  are,  that  the  bank  shall  not  take  (not,  shall  not  "reserve"  or 
"  take")  more  than  at  the  rate  of  six  per  cent  In  the  construction  of  statutes  of 
usury,  this  distinction  between  the  reservation  and  the  taking  of  usurious  interest, 
has  been  deemed  very  material :  for  the  reservation  of  usurious  interest  makes  the 
contract  utterly  void ;  but  if  usurious  interest  be  not  stipulated  for,  but  only  taken 
afterwards,  then  the  contract  is  not  void,  and  the  party  is  only  liable  for  the 
excess.    Ibid. 

6.  In  the  case  of  the  Bank  of  the  United  States  v.  Owens,  2  Peters,  627.  638,  it  was 
said  that  in  the  charter  the  word  "  reserving"  must  be  implied  in  the  word  "  taking." 
This  expression  of  opinion  was  not  called  for  by  the  certified  question  which  arose 
out  of  the  plea ;  for  it  was  expressly  averred  in  the  plea,  that  in  pursuance  of  the 
corrupt  and  unlawful  agreement  therein  stated,  the  bank  advanced  and  loaned  the 
whole  consideration  of  the  note,  after  discounting  a  large  sum  for  discount,  in  the 
notes  of  the  Bank  of  Kentucky,  at  their  nominal  value.    Ibid. 

6.  The  case  of  the  Bank  of  the  United  8tates  v.  Owens,  2  Peters,  627,  turned  upon  con- 

siderations essentially  different  from  those  presented  in  the  present  record.  The 
'  question  certified  in  that  case,  arose  upon  a  demurrer  to  a  plea  of  usury ;  and  the 
demurrer,  in  terms,  admitted  that  the  agreement  was  unlawfully,  usuriously,  and  cor- 
ruptly entered  into.  So  that  no  question  as  to  the  intention  of  the  parties  or  the 
nature  of  the  transaction  was  put  The  transaction  was  usurious  and  the  agree- 
ment corrupt ;  and  the  question  there  was,  whether,  if  so,  it  was  contrary  to  the 
prohibitions  of  the  charter,  and  the  contract  void.  In  the  present  case,  the  ques- 
tions are  very  different  Whether  the  agreement  was  corrupt  or  usurious;  or  bona 
fide,  and  without  any  intent  to  commit  usury,  or  to  violate  the  charter ;  are  the  very 
points  which  the  jury  were  called  upon,  and  under  the  instructions  were  asked,  to 
decide.  The  decision  in  2  Peters,  627,  cannot  therefore  be  admitted  to  govern  this ; 
for  the  quo  animo  of  the  act,  as  well  as  the  act  itself;  constitute  the  gist  of  the  con- 
troversy.   Ibid. 

7.  In  construing  the  usury  laws,  the  uniform  construction  in  England  has  been,  and  it  is 

equally  applicable  here,  that  to  constitute  usury  within  the  prohibitions  of  the  law, 
there  must  be  an  intention  knowingly  to  contract  for  and  to  take  usurious  interest ; 
for  if  neither  party  intend  it,  and  act  bona  fide  and  innocently,  the  law  will  not  infer 
a  corrupt  agreement  This  principle  would  seem  to  apply  to  the  charter  of  the  bank. 
There  must  be  an  intent  to  take  illegal  interest ;  or,  in  the  language  of  the  law,  a 
corrupt  agreement  to  take  it,  in  violation  of  the  charter.  The  quo  animo  is,  there- 
fore, an  essential  ingredient  in  all  cases  of  this  sort    Ibid 

8.  There  has  been  no  taking  of  usury  and  no  reservation  of  usury  on  the  face  of  this 

transaction.  The  case,  then,  resolves  itself  into  this  inquiry,  whether,  upon  the  evi- 
dence, there  was  any  such  corrupt  agreement,  or  device,  or  shift  to  reserve  or  takes 
usury :  and  none  of  these  appear  in  the  case.    Ibid 

9.  Because  an  article  is  depreciated  in  the  market,  it  does  not  follow  that  the  owner  is 

not  entitled  to  demand  a  higher  price  for  it  before  he  consents  to  part  with  it  He 
may  possess  bank  notes  which  to  him  are  of  par  value,  in  payment  of  his  own  debts, 
or  in  payment  of  public  taxes ;  and  yet  their  marketable  value  may  be  far  less.  If  he 
uses  no  disguise,  if  he  seeks  not  to  cover  a  loan  of  money,  \aoder  the  pretence  of  a 
sale  or  exchange  of  them,  but  the  transaction  is  bona  fide  what  it  purports  to  be; 
the  law  will  not  set  aside  the  contract,  for  it  is  no  violation  of  any  public  policy 
against  usury.  Ibid. 
BILL  OF  EXCEPTIONS. 
1.  A  bill  of  exceptions  to  evidence  cannot  be  taken  in  the  District  Court  of  the  United 
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States  in  Louisiana,  wheo  the  case  was  not  triad  by  a  jury-  Field  etaLv.  The 
United  States,  182. 
2.  In  the  course  of  the  trial  of  the  cause  in  the,  Circuit  Court,  the  counsel  for  the  plaintiff 
objected  to  a  question  put  by  the  defendant's  counsel  to  a  witness,  as  being  a  leading 
question.  By  the  Court :  Although  the  plaintiffs  counsel  objected  to  this  question 
and  said  that  he  excepted  to  the  opinion  of  the  Court,  no  exception  is  actually  prayed 
by  the  party  and  signed  by  the  judge.  This  Court  cannot  consider  the  exception  as 
actually  taken,  and  must  suppose  it  was  abandoned.    Scott  v.  Lloyd,  428. 

BILL  OF  PARTICULARS. 

1.  A  bill  of  particulars  should  be  so  specific  as  to  inform  the  defendant,  substantially,  on 

what  the  plaintiffs  action  is  founded.  This  is  the  object  of  the  bill,  and  if  it  fall 
short  of  this,  its  tendency  must  be  to  mislead  the  defendant  rather  than  to  enlighten 
him.    Chesapeake  and  Ohio  Canal  Company  v.  Knapp  ef  o&,  541. 

2.  As  the  bill  of  particulars  is  filed  before  the  trial,  it  is  always  in  the  power  of  the 

defendant  to  object  to  its  want  of  precision,  and  the  Court  will  require  it  to  be 
amended  before  the  commencement  of  the  trial ;  and  if  this  be  not  the  only  mode  of 
taking  advantage  of  any  defect  in  the  bill,  it  is  certainly  the  most  convenient  for  the 
parties.    Ibid. 

CASES  CERTIFIED  TO  THE  8UPREME  COURT  ON  A  DIVI8ION  OF  OPI- 
NION BETWEEN  THE  JUDGE8  OF  A  CIRCUIT  COURT. 
The  language  of  the  sixth  section  of  the  act  to  amend  the  judicial  system  of  the  United 
States,  which  provides  for  the  removal  of  cases  from  the  Circuit  Court  to  the 
Supreme  Court,  when  the  judges  of  the  Circuit  Court  are  opposed  in  opinion; 
shows  conclusively  that  Congress  intended  to  provide  for  a  division  of  opinion  on 
single  points,  which  frequently  occur  in  the  trial  of  a  cause;  not  to  enable  a  Circuit 
Court  to  transfer  an  entire  cause  into  the  Supreme  Court,  before  a  final  judgment 
A  construction  which  would  authorize  such  transfer,  would  counteract  the  policy 
which  forbids  writs  of  error  or  appeals,  until  the  judgment  or  decree  be  final.  It  has 
been  repeatedly  decided  that  the  whole  cause  cannot  be  adjourned  on  a  division  of 
the  judges ;  and  this  is  a  case  of  that  description.     United  States  v.  Bailey,  267. 
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878. 

10.  Patterson  v.  Winn,  5  Peters,  233.    Evidence.   Grants  of  land.     Winn  v.  Patterson, 

663. 

1 1.  Patterson  v.  Jenckes,  2  Peters,  216.    Grants.    Ibid. 

CHANCERY,  AND  CHANCERY  PRACTICE. 

1.  G.  K.  the  father  of  the  wile  of  the  complainant,  TM  a  few  days  after  the  marriage  of 
his  daughter,  proposed  to  his  son-in-law,  mat  he  should  repair  a  house  and  lot  in 
Georgetown,  D.  C.,  saying  he  intended  it  for  his  daughter.  At  this  time  G.  K.  was 
in  good  circumstances.  T.  laid  out  a  considerable  sum  in  the  repairs,  afterwards 
occupied  the  property — removed  from  it  and  received  the  rents,  and  afterwards 
left  Georgetown  to  reside  elsewhere,  the  rents  of  the  property  being  collected  and 
3C2 
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paid  to  him  by  G.  K.  Some  time  after  the  repairs  of  the  property  were  finished,  a 
correspondence  took  place  at  to  the  terms  on  which  O.  K.  was  to  convey  the  pro- 
perty to  T.  and  wife,  in  which  G.  K.  acknowledged  the  right  of  T.  to  have  the 
amount  paid  for  the  repairs  secured  or  repaid  to  him,  and  stated  that  he  would  con- 
vey part  of  the  property  to  T.  and  part  to  his  daughter,  so  that  the  property  should 
be  possessed  and  enjoyed  by  them  both.  No  specific  agreement  was  made  on  the 
subject,  and  G.  K.  afterwards  died  insolvent  T.  and  wife  filed  a  bill  against  the 
heirs  of  G.  K.,  and  the  trustee  of  the  creditors  of  G.  IL,  claiming  a  conveyance  of 
the  property,  and  for  general  relief,  By  the  Court:  In  no  point  of  view  could  such  . 
a  contract  as  that  in  this  case  be  considered  voluntary.  There  was  not  only  a  good 
consideration,  that  of  natural  affection ;  but  a  valuable  one.  To  constitute  a  valua- 
ble consideration,  it  is  not  necessary  that  money  should  be  paid ;  but  if,  as  in  this 
case,  it  be  expended  on  the  faith  of  the  contract,  it  constitutes  a  valuable  considera- 
tion.   King's  Heirs  v.  Thompson  and  Wife,  204. 

2.  In  testing  the  validity  of  the  transaction  of  1812,  the  subsequent  fall  of  property  in 

Georgetown,  or  the  failure  of  K.  cannot  be  taken  into  view.  The  inquiry  must  be 
limited  to  his  circumstances  at  that  time.  It  is  not  shown  that  the  persons  for 
whom  he  was  bound,  as  endorser,  were  then  unable  to  pay  the  respective  sums  for 
which  he  was  responsible;  and  it  would  be  improper  to  consider  those  sums  as  debts 
due  by  K.  He  was  responsible  for  their  payment  on  certain  contingencies;  but  the 
fact  that  his  credit  remained  unimpaired  for  several  years  after  the  contract,  shows 
that  neither  his  credit,  nor  the  credit  of  those  for  whom  he  was  endorser,  was 
considered  doubtful  In  this  state  of  facts  K.  was  in  a  condition  to  dispose  of  the 
house  and  lot,  not  worth  more  than  two  thousand  five  hundred  dollars,  on  the  terms 
stated.    Ibid 

3.  The  terms  of  the  contract  not  being  sufficiently  established  by  the  evidence,  the  Court 

decreed  that  the  property  should  be  sold,  and  the  proceeds  of  the  sale  should  be  first 
applied  to  the  payment  of  the  money  expended  by  T.  in  making  improvements  oo 
the  property ;  and  the  balance,  if  any,  paid  over  for  the  benefit  of  the  creditors  of 
G.  K. :  T.  not  to  be  charged  with  rent  of  the  premises  while  he  occupied  them,  or 
with  the  rent  collected  and  paid  to  him  after  he  removed.     Ibid. 

4.  Statutes  of  limitations  are  applied  by  Courts  of  Equity,  in  all  cases  where  at  law  they 

might  be  pleaded.     Coulson  v.  Walton,  62. 

6.  A  bill  was  filed  in  the  Circuit  Court  of  Ohio,  for  a  conveyance  of  the  legal  title  to 
certain  real  estate  in  the  city  of  Cincinnati ;  and  the  statute  of  limitations  of  Ohio 
was  relied  on  by  the  defendants.  The  complainant  claimed  the  benefit  of  an  ex- 
ception in  the  statute,  of  non-residence  and  absence  from  the  state :  and  evidence 
was  given,  tending  to  show  that  the  person  under  whom  he  made  his  claim  in  equity 
was  within  the  exception.  The  non-residence  and  absence  were  not  charged  in  the 
bill,  and  of  course  were  not  denied  or  put  in  issue  in  the  answer.  Held,  that  the 
Court  can  take  no  notice  of  the  proofs ;  for  the  proofs,  to  be  admissible,  must  be 
founded  upon  some  allegations  in  the  bill  and  answer.  If  the  merits  of  the  case 
were  not  otherwise  clear,  the  Court  might  remand  the  cause  for  the  purpose  of 
amending  the  pleadings.    Piatt  v.  Vattier  et  aL,  406. 

6.  A  bill  was  filed  in  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  to  recover  the  estate  of  the  testator,  bequeathed  to  u  his  heir  at  law." 
The  Court  considered,  on  an  examination  of  the  bill  and  proceedings,  that  there  was 
not  a  sufficient  averment  of  the  testator's  actual  domicil  at  the  time  of  making  the 
will,  at  the  time  of  his  death,  or  at  any  intermediate  period ;  and  remanded  the  case 
to  the  Circuit  Court  to  have  sufficient  averments  inserted.  Harrison  v.  Nixon,  483. 
.  7.  Every  bill  must  contain  in  itself  sufficient  matter  of  fact,  per  se,  to  maintain  the  case 
of  the  plaintiff.  The  proofs  must  be  according  to  the  allegations  of  the  parties,  and 
if  the  proofs  go  to  matters  not  within  the  allegations,  the  Court  cannot  judicially 
act  upon  them  as  a 'ground  for  decision,  for  the  pleadings  do  not  put  them  in  con- 
testation.   Ibid 

8.  Upon  motions  made  to  the  Court,  and  from  proceedings  in  the  Circuit  Court,  laid 
before  the  Court;  it  appeared  that  there  are  certain  claimants  of  the  bequest,  assert- 
ing themselves  to  be  "  heirs  at  law,"  whose  claims  were  not  adjudicated  upon  in 
that  Court,  on  account  of  their  having  been  presented  at  too  late  a  period.  By  the 
Court:  As  the  cause  is  to  go  back  again  for  further  proceedings,  and  mu*t  be 
opened  there  for  new  allegations  and  proofs,  the  claimants  will  have  a  full  opportu- 
nity of  presenting  and  proving  their  claims ;  and  they  ought  to  be  let  into  the  < 
for  that  purpose.    Ibid 
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9.  The  District  Court  of  the  United  8tates  in  Louisiana,  has  jurisdiction  in  all  cases 

which  are  cognisable  in  Courts  of  Equity,  as  contradistinguished  from  Courts  of 
Common  Law ;  and  the  modes  of  proceeding  in  that  Court  must  be  according  to  the 
usages,  principles,  and  rales  which  belong  to  Courts  of  Equity.  Livingston  v. 
Story,  632. 

10.  If  there  are  no  equitable  claims  or  rights  cognisable  in  the  Courts  of  the  state  of 
Louisiana,  nor  any  Courts  of  Equity,  and  no  state  laws  regulating  the  practice  in 
equity  causes ;  the  law  of  1824  does  not  apply  to  a  case  of  chancery  jurisdiction, 
and  the  District  Court  of  Louisiana  is  bound  to  adopt  the  antecedent  modes  of  pro- 
ceeding, authorized  under  the  former  acts  of  Congress.    Ibid. 

11.  If  any  part  of  a  bill  in  chancery  is  good,  and  entitles  the  complainant  to  relief  or  dis- 
covery, a  demurrer  to  the  whole  bill  cannot  be  sustained.    Ibid, 

12.  It  is  an  established,  and  universal  rule  of  pleading  in  chancery,  that  a  defendant  may 
meet  a  complainant's  bill  by  several  modes  of  defence.  He  may  demur,  answer,  and 
plead  to  different  parts  of  the  bill ;  so  that  if  a  bill  for  a  discovery  contain  proper 
matter  for  the  one,  and  not  for  the  other,  the  defendant  should  answer  the  proper, 
and  demur  to  the  improper  matter ;  and  if  he  demurs  to  the  whole  bill,  the  demur* 
rer  must  be  overruled.    Ibid 

13.  Congress  has  the  power  to  establish  Circuit  and  District  Courts  in  any,  and  all  the 
states  of  the  Union,  and  to  confer  on  them  equitable  jurisdiction  in  cases  coming 
within  the  Constitution.  It  falls  within  the  express  words  of  the  Constitution.    Ibid 

CONSTITUTIONAL  CA8ES. 
The  Court  refused  to  take  up  cases  involving  constitutional  questions  when  the  Court 
was  not  full    Mayor  of  New  York  v.  MUn,  85.    Briscoe  et  al  v.  the  Common- 
wealth's Bank  of  Kentucky,  85. 

CONSTRUCTION  OF  STATUTES  OF  8TATES  OF  THE  UNITED  8TATES. 

1.  Construction  of  the  statutes  of  limitations  of  North  Carolina  of  1815  and  1819. 

Couhon  v.  Walton,  62. 

2.  Construction  of  the  act  of  the  legislature  of  Kentucky,  authorizing  aliens  to  hold 

lands.    Beard  v.  Rowan,  SOI. 

3.  Construction  of  the  statute  of  Maryland  of  1796,  ch.  67,  sec  13,  relative  to  the  ma- 

numission of  slaves.    Fenwiek  v.  Chapman,  461. 
CONSTRUCTION  OF  STATUTE8  OF  THE  UNITED  OTATE& 

1.  The  relief  which  is  given  by  the  act  of  Congress,  passed  15th  of  May,  1820,  entitled 

An  act  providing  for  the  better  organizing  the  Treasury  Department;  on  which  a 
warrant  of  distress  may  be  issued  by  application  to  any  District  Judge  of  the  United 
8tates  for  an  injunction  to  stay  proceedings  on  such  warrant,  is  not  confined  to  an 
officer  employed  in  the  civil,  military,  or  naval  departments  of  the  government  to 
disburse  the  public  money  appropriated  for  the  service  of  those  departments  respect- 
ively, who  shall  fail  to  render  his  accounts,  or  pay  over,  in  the  manner  required  by 
law,  any  sum  of  money  reniaining  in  the  hands  of  such  officer.  United  States  v. 
Nourse,  8. 

2.  Opinions  of  Mr.  Chief  Justice  Marshall  and  of  Judge  Barbour,  delivered  in  the  Circuit 

Court  of  the  United  8tatea  for  the  Eastern  District  of  Virginia,  in  the  case  of  the 
United  States  v.  Randolph,  upon  the  construction  of  the  act  of  Congress  of  15th 
May,  1820,  authorizing  the  issuing  of  a  warrant  of  distress  in  certain  cases,  12. 
8.  Construction  of  the  act  of  Congress  of  25th  May,  1824,  "  enabling  the  claimants  to 
land  within  the  limits  of  the  state  of  Missouri  and  territory  of  Arkansas  to  institute 
proceedings  to  try  the  validity  of  their  claims.    Delassus  v.  The  United  States,  117. 

4.  Construction  of  the  3d  section  of  the  act  of  Congress  of  March  1st,  1823,  relating  to 

false  swearing  touching  expenditures  of  public  money.  United  States  v.  Bailey,  238. 
CONTINUANCE  OF  CAUSES. 

Mitchel  v.  The  United  8tates,  711. 
CONTRACT. 

Where  the  parties  in  their  contract  fix  on  a  certain  mode  by  which  the  amount  to  be 
paid  shall  be  ascertained,  the  party  that  seeks  an  enforcement  of  the  agreement  must 
show  that  he  has  done  every  thing  on  his  part,  which  could  be  done,  to  carry  it  into 
effect  He  cannot  compel  the  payment  of  the  amount  claimed,  unless  he  shall  pro- 
cure the  kind  of  evidence  required  by  the  contract ;  or  show  that,  by  time  or  acci- 
dent, he  is  unable  to  do  so.  The  United  States  v.  Robeson,  819. 
CRIMES. 
Perjury. 
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DAMAGES. 
The  allowance  of  damages  in  cases  of  affirmance  of  judgments  or  decrees  of  the  Circuit 
Court,  when  brought  up  by  writ  of  error  or  appeal,  is  solely  for  the  decision  of  the 
'     Supreme  Court    Boyct?*  Executors  v.  Grundy,  375. 
DOMICIL. 

1.  Chancery  and  chancery  practice. 
3.  Wills  and  probate  of  wills. 
ERROR 
Where  there  is  no  evidence  tending  to  prove  a  particular  feet,  the  Court  are  bound  so 
to  instruct  the  jury  when  requested ;  but  they  cannot  legally  give  any  instruction 
which  shall  take  from  the  jury  the  right  of  weighing  what  effect  the  evidence  shall 
have.    An  instruction  to  the  jury,  founded  on  part  of  the  evidence  only,  is  error. 
Grttnkaf  v.  Birth,  893. 

EVIDENCE. 

1.  The  bill  of  exceptions  stated,  that  during  the  trial  of  the  cause  in  the  District  Court, 
the  counsel  for  the  marshal  stated,  mat  he  had  made  a  seizure  or  given  notice  that 
he  seized  in  the  hands  of  the  defendants,  the  syndics,  any  funds  in  their  hands 
to  a  sufficient  amount  to  satisfy  the  judgment  obtained  in  the  case  of  the  United 
States  e.  John  Brown,  Sen.,  and  Lewis  E.  Brown.  This  testimony  was  objected  to 
as  being  contrary  to  the  statement  of  facts  in  the  case,  in  which  it  was  stated,  that 
a  return  of  nulla  bona  had  been  made  by  the  marshal ;  and  because  the  act  wasdone 
in  a  case  to  which  the  defendants  were  not  parties,  and  because  the  best  evidence 
was  the  notice  or  true  and  proved  copies  of  it  The  return  of  the  marshal  in  the 
case  of  the  United  States  v.  John  Brown,  Sen.,  and  Lewis  E.  Brown  was  also  offered, 
and  was  objected  to.  By  the  Court :  The  evidence  was  properly  admitted  as  notice 
to  the  syndics  of  the  debts  due  to  the  United  States.  Field  et  aLv.Tke  United 
States,  182. 

3.  Contract 

3.  8.  obtained  a  sum  of  money  of  M.,  securing  him  by  an  annuity  equal  to  ten  per  cent 

per  annum  for  ten  years.  He  afterwards  resisted  the  payment  of  the  annuity,  on  the 
ground  that  the  contract  was  usurious,  and  having  sold  the  estate  to  L.  on  which 
the  annuity  was  secured,  he  in  writing  promised  to  indemnify  and  save  him  harm- 
less for  prosecuting  a  writ  of  replevin,  should  a  distress  be  made  for  the  annuity.  On 
the  trial  of  the  action  of  replevin,  8.  was  not  a  competent  witness  to  show  the  origi- 
nal contract  between  him  and  M.  was  usurious.    Scott  v.  Hoyd,  418. 

4.  The  attorney  in  fact  residing  in  New  Orleans,  of  certain  executrixes  residing  in  Balti- 

more, of  the  will  of  a  person  who  left  certain  slaves  in  New  Orleans,  sold  the  slaves 
without  conforming  to  the  provisions  of  the  laws  of  Louisiana;  and  received  a  part 
of  the  proceeds  of  the  sale,  but  having  railed,  did  not  pay  over  the  same  to  his  can* 
stituents.  The  heirs  of  the  testatrix  instituted  a  suit  for  the  recovery  of  the  slaves, 
in  a  Court  of  Louisiana ;  and  by  a  decree  of  the  Court,  they  were  adjudged  to  them. 
The  purchaser  instituted  a  suit  in  the  Circuit  Court  of  the  District  of  Maryland* 
against  the  executrixes,  to  recover  the  amount  paid  for  the  slaves  and  his  expenses, 
and  offered  the  record  of  the  proceedings  in  the  suit  in  Louisiana  in  evidence,  which 
was  objected  to  by  the  defendants.  By  the  Court:  The  suit  and  the  proceedings 
were  res  inter  alios  acta,  and  were  no  further  evidence  than  to  show  a  recovery  by 
a  paramount  title.     Owings  v.  Hull,  607. 

5.  By  the  laws  of  Louisiana,  copies  from  the  notarial  register  of  deeds  and  bills  of  sale, 

certified  under  the  notarial  seal  of  the  notary,  are  evidence ;  the  original  register 
always  remaining  in  the  office  of  the  notary.  By  the  Court :  The  Circuit  Court 
was  bound  to  take  notice  of  the  laws  of  Louisiana,  and  the  copy  being  evidence  by 
these  laws,  was  legal  evidence  in  a  suit  instituted  before  the  Circuit  Court  in  another 
state.    Ibid 

6.  A  copy  of  the  letters  testamentary  granted  by  the  Parish  Court  of  New  Orleans,  was 

proved  by  the  oath  of  the  clerk  and  register  of  the  Court  of  Probates  to  be  a  true 
copy  of  the  original,  and  that  he  could  not  send  the  original,  which  is  on  file  in  the 
Court  of  Probates.  By  the  Court :  This  is  the  best  evidence  which  the  nature  of 
the  case  admits  of.    Ibid. 

7.  The  letters  and  accounts  of  J.  K.  West  the  attorney  in  fact  of  the  executrixes,  trans- 

mitted by  him  to  Mr.  Winchester,  their  attorney  in  feet  were  legal  evidence  in  the 
Circuit  Court    Ibid. 

8.  What  evidence  is  sufficient  to  introduce  secondary  proof  of  the  contents  of  lost  deeds, 

powers  of  attorney,  dec     Winn  v.  Patterson,  663. 
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EVIDENCE. 

9.  The  deputy-clerk  of  the  Richmond  County  Court,  who,  as  such,  had  recorded  *he  ori- 

ginal power  of  attorney,  swore  that  he  was  well  acquainted  with  Abram  Jones, 
Esquire,  and  his  handwriting,  during  the  year  1793,  dec  That  the  record  of  the 
power  of  attorney  from  B.  Jones  to  T.  Smith,  made  by  himself  while  clerk  of  the 
Court,  is  a  copy  of  an  original  power  of  attorney,  which  he  believes  to  have  been  ge- 
nuine, for  that  the  official  signature  of  Abram  Jones  must  have  induced  him  to 
commit  the  same  to  record ;  and  that  the  copy  of  that  said  power  of  attorney,  the  one 
offered  in  evidence,  had  been  compared  with  the  record  of  the  original  made  by  him- 
self, and  is  a  true  copy.  Upon  this  evidence,  the  plaintiff  offered  the  copy  in  evi- 
dence, and  it  was  admitted  by  the  Circuit  Court  Held,  that  there  was  no  error  in 
admitting  this  evidence.    Ibid, 

10.  At  the  time  of  the  admission  of  this  evidence,  it  was  forty  years  old.    Abram  Jones, 

the  subscribing  witness  to  the  original,  was  long  since  dead,  and  it  did  not  appear 
that  the  other  witness  was  alive.  The  original  power  did  not  exist,  so  that  no  evi- 
dence of  the  handwriting  of  the  other  witness  could  be  given.  After  the  lapse  of 
thirty  years  from  the  execution  of  a  deed,  the  witnesses  are  presumed  to  be  dead ;  and 
this  is  the  common  ground  for  dispensing  with  the  production  of  them,  without  any 
search  for  them,  or  proof  of  their  death,  when  the  original  deed  is  before  the  Court 
for  proof,  This  rule  applies  not  only  to  grants  of  land,  but  to  all  other  deeds  where 
the  instrument  comes  from  the  custody  of  the  proper  party  claiming  under  it,  or  en- 
titled to  its  custody.  Ibid. 
1 1*  The  rule  is  admitted  that  a  copy  of  a  copy  is  not  evidence.  This  rule  properly  ap- 
plies to  cases  where  the  copy  is  taken  from  a  copy,  the  original  being  still  in  existence, 
and  capable  of  being  compared  with  it,  for  then  it  is  a  second  remove  from  the  ori- 
ginal ;  or  when  it  is  a  copy  of  a  copy  of  a  record,  the  record  being  in  existence,  and 
deemed  by  law  as  high  evidence  as  the  original,  for  then  it  is  also  a  second  remove 
from  the  original  But,  it  is  a  quite  different  question  whether  it  applies  to  cases  of 
secondary  evidence,  where  the  original  is  lost,  and  the  record  of  it  is  not  deemed  in 
law  as  high  as  the  original,  or  when  the  copy  of  a  copy  is  the  highest  proof  in 
existence.  (In  this  case,  the  power  of  attorney  was  recorded  in  Richmond  county, 
and  the  land  in  controversy  was  in  Franklin  county.)  Held,  that  this  is  not  the 
case  of  a  mere  copy  of  a  copy,  verified  as  such ;  but  it  is  the  case  of  a  second  copy, 
verified  as  a  true  copy  of  the  original    Ibid. 

12.  If  a  certified  copy  of  a  duly  recorded  deed  is  evidence,  it  is  not  necessary  to  produce 
the  original  book  in  which  the  same  was  recorded.    Ibid. 

13.  The  confessions  of  an  agent  are  not  evidence  to  bind  his  principal,  nor  is  his 
subsequent  account  of  a  transaction  to  his  principal,  evidence.  But  his  acts,  within 
the  scope  of  his  powers,  are  obligatory  upon  his  principal ;  and  those  acts  may  be 
proved  in  the  same  manner  as  if  done  by  the  principal.  The  agent  acting  within 
his  authority,  is  substituted  for  the  principal  in  every  respect ;  and  his  statements, 
which  form  a  part  of  the  res  gests,  may  be  proved.  Untied  States  v.  The  Brig 
Burdett,  682. 

14.  The  plaintiffs  instituted  a  suit  in  the  Circuit  Court  of  the  United  States  for  the 

District  of  Maryland,  stating  themselves  to  be  citizens  of  the  state  of  Maryland,  and 
that  the  defendant  was  an  alien,  and  a  subject  of  the  King  of  8pain.  The  defend- 
ant pleaded  in  abatement,  that  one  of  the  plaintiffs,  Domingo  D'Arbel,  was  not  a 
citizen  of  Maryland,  nor  of  any  of  the  United  8tates,  but  was  an  alien,  and  a  subject 
of  the  King  of  8pain.  Upon  the  trial  of  the  issue  joined  on  this  plea,  the  plaintiffs 
produced  and  gave  in  evidence  under  the  decision  of  the  Circuit  Court,  a  passport 
granted  by  the  Secretary  of  State  of  the  United  States,  stating  D'Arbel  to  be  a 
citizen  of  the  United  States.  Held,  that  the  passport  was  not  legal  evidence  to 
establish  the  fact  of  the  citizenship  of  the  person  in  whose  favour  it  was  given. 
Drtetiqui  v.  D'Arbel  et  al,  692. 

15.  The  defendant  in  the  Circuit  Court  offered  in  evidence  the  record,  duly  certified,  of 

the  District  Court  of  the  United  8tates  for  the  District  of  Louisiana,  containing  the 
proceedings  in  a  suit  which  had  been  originally  instituted  against  D'Arbel,  in  a 
State  Court  of  Louisiana,  and  on  his  affidavit  that  he  was  an  alien,  and  a  subject  of 
the  King  of  Spain,  had  been  removed  for  trial  to  the  District  Court,  under  the 
authority  of  the  act  of  Congress  authorizing  such  a  removal  of  a  suit  against  an  alien 
into  a  Court  of  the  United  States.  The  record  was  introduced,  as  containing  a  copy 
of  the  affidavit  of  D'Arbel  in  the  State  Court,  upon  which  the  case  was  removed. 
Held,  that  this  was  legal  evidence.    Ibid. 
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EXECUTION. 

An  execution  is  the  end  of  the  law.  It  giro  the  successful  party  the  fruits  of  his  judg- 
ment, and  the  distress  warrant  is  a  most  effective  execution.  It  may  act  on  the  body 
and  estate  of  the  individual  against  whom  it  is  directed.    United  States  v.  Nourse,  8. 

EXECUTORY  DEVI8E. 
Kentucky.  The  clauses  in  the  will  of  John  Campbell,  under  which  the  land  in  contro- 
versy was  claimed,  were  as  follows :  "  and  if,  within  that  time,  my  said  half-brother, 
Allen  Campbell,  shall  become  a  citizen  of  the  United  States,  or  be  otherwise  quali- 
fied by  law  to  take  and  hold  real  estate  within  the  same,  I  then  direct  that  my  said 
trustees,  or  the  survivor  or  survivors  of  them,  shall  convey  to  my  said  half-brother, 
Allen  Campbell,  his  heirs  or  assigns,  in  fee  simple,  all  the  land  herein  before 
described  in  this  devise.  But  if  my  said  half-brother  shall  not,  within  the  time 
aforesaid,  become  a  citizen  as  aforesaid,  I  then  direct  that  my  said  trustees,  or  the 
survivor  or  survivors  of  them,  shall  sell  and  dispose  of  the  said  land,  hereby  directed 
to  be  conveyed  to  him,  on  two  years'  credit,  with  interest  from  the  date  to  be  paid 
annually,  and  the  money  and  interest  arising  from  such  sale  to  be  transmitted  to  my 
said  half-brother,  to  whom  I  give  and  bequeath  the  same.  But  should  my  said  half* 
brother  become  a  citizen  of  the  United  States,  or  be  otherwise  qualified  to  hold  real 
estate  within  the  same,  before  his  death,  it  is  then  my  will  and  desire  that  he  shall 
have  the  sole  and  absolute  disposal  of  all  the  estate  herein  before  devised  or 
bequeathed  to  him ;  notwithstanding  he  may  not  have  obtained  deeds  therefor  from 
my  said  trustees."  The  testator  died  in  October,  1799.  Allen  Campbell,  a  native 
of  Ireland,  came  to  the  state  of  Kentucky  in  December,  1799 ;  and  continued  to 
reside  therein  until  September,  1804,  when  he  died.  On  the  18th  of  December, 
1800,  the  legislature  of  Kentucky  passed  a  law,  under  which  Allen  Campbell  was 
authorized  to  hold  the  land  devised  to  him.  By  the  Court:  The  devise  to  Allen 
Campbell  was  a  good  executory  devise,  depending  on  the  contingency  of  his  becom- 
ing a  citizen  of  the  United  States,  or  being  otherwise  qualified  to  hold  real  estate. 
This  contingency  was  not  too  remote.  It  must  necessarily,  not  only  from  the 
nature  of  the  contingency,  but  by  express  limitation  in  the  devise,  happen  in  the 
lifetime  of  the  devisee,  if  ever;  and  updn  the  happening  of  this  contingency,  there 
can  be  no  doubt  but  the  devisee  took  an  estate  in  fee.    Beard  v.  Rowan,  301. 

FINAL  DECREES  AND  FINAL  JUDGMENTS. 

1.  A  decree  perpetuating  an  injunction,  leaving  some  matters  of  account  open  for  further 

consideration,  is  not  a  final  decree.    Brown  v.  Swann,  1. 

2.  A  judgment  awarding  a  writ  of  restitution  in  an  action  of  ejectment,  where,  in  the 

execution  of  a  writ  of  habere  facias  possessionem,  the  sheriff  had  improperly  turned  a 
person  out  of  possession,  is  not  a  final  judgment  in  a  civil  action :  it  is  no  more  than 
the  action  of  a  Court  on  its  own  process,  which  is  submitted  to  its  own  discretion. 
Smith  v.  Trabue's  Heirs,  4. 

FLORIDA  LAND  CLAIM8,  AND  FLORIDA  TREATY. 

1.  The  decree  of  the  Supreme  Court  of  East  Florida,  confirming  a  concession  of  land  to 

the  appellee,  granted  to  him  by  Governor  Coppinger,  in  December,  1817,  confirmed. 
United  States  v.  Clarke,  168. 

2.  A  concession  on  condition,.becomes  absolute  when  the  condition  is  performed.    Ibid. 
,3.  The  original  concession  by  Governor  Coppinger,  on  the  petition  of  George  J.  F. 

Clarke,  was  made  on  the  17th  of  December,  1817,  of  twenty-six  thousand  acres  of 
land,  in  the  places  he  solicited  in  his  petition,  and  a  complete  title  was  made  of 
twenty-two  thousand  acres,  part  of  the  same,  in  December,  1817.  Twenty  thou- 
sand acres,  part  of  the  whole  concession,  were  sold  by  the  appellee.  The  other 
four  thousand  were  surveyed  in  conformity  with  the  decree  of  17th  of  December, 
1817,  and  a  complete  title  to  the  same  was  made  by  Governor  Coppinger,  on  the  4th 
of  May,  1818.  By  the  Court:  The  claimant  cannot  avail  himself  of  the  grant 
of  the  4th  of  May,  1818,  made  alter  the  24th  of  January,  1818,  the  time  limited  by 
the  Florida  treaty.  He  must  rest  his  claim  on  the  concession  made  on  the  17th  of 
December,  1817.  Ibid* 
M  The  validity  of  concessions  of  land,  by  the  authorities  of  Spain  in  East  Florida,  is  ex* 
pressly  recognised  m  the  Florida  treaty,  and  in  the  several  acts  of  Congress.    Ibid. 

3.  The  eighth  article  allows  the  owners  of  land  the  same  time  for  fulfilling  the  conditions 

of  their  grants  from  the  date  of  the  treaty,  as  is  allowed  in  a  grant  from  the  date  of  the 
instrument  And  the  act  of  the  8th  of  May,  1822,  requires  every  person  claiming 
title  to  lands,  under  any  patent,  grant,  concession,  or  order  of  survey  dated  previous 
to  the  24th  of  January,  1818,  to  file  his  claim  before  the  commissioners,  appointed  in 
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pursuance  of  that  act  All  the  subsequent  acts  on  the  subject  observe  the  same  lan- 
guage ;  and  the  titles  under  these  concessions  have  been  uniformly  confirmed,  when 
the  tract  did  not  exceed  a  league  square.    Ibid* 

6.  A  claim  to  lands  in  East  Florida,  the  title  to  which  was  derived  from  grants  by  the 

Creek  and  Seminole  Indians,  ratified  by  the  local  authorities  of  8pain  before  the 
cession  of  Florida  by  Spain  to  the  United  States ;  confirmed.  Mitchtl  etalv.Tht 
United  States,  711. 

7.  It  was  objected  to  the  title  claimed  in  this  case,  which  had  been  presented  to  the 

Superior  Court  of  Middle  Florida,  under  the  provisions  of  the  acts  of  Congress  for 
the  settlement  of  land  claims  in  Florida,  that  the  grantees  did  not  acquire,  under 
the  Indian  grants,  a  legal  title  to  the  land.  Held,  that  the  acts  of  Congress  submit 
these  claims  to  the  adjudication  of  this  Court  as  a  Court  of  Equity ;  and  those  acts, 
as  often  and  uniformly  construed  in  its  repeated  decisions,  confer  the  same  jurisdic- 
tion over  imperfect,  inchoate,  and  inceptive  titles,  as  legal  and  perfect  ones,  and 
require  the  Court  to  decide  by  the  same  rules  on  all  claims  submitted  to  it,  whether 
legal  or  equitable.    Ibid. 

8.  By  the  law  of  nations,  the  inhabitants,  citizens,  or  subjects  of  a  conquered  or  ceded 

country,  territory,  or  province,  retain  all  the  rights  of  property  which  have  not  been 
taken  from  them  by  the  orders  of  the  conqueror ;  and  this  is  the  rule  by  which  we 
must  test  its  efficacy  according  to  the  act  of  Congress,  which  we  must  consider  as  of 
binding  authority.    Ibid. 

9.  A  treaty  of  cession  is  a  deed  or  grant  by  one  sovereign  to  another,  which  transferred 

nothing  to  which  he  had  no  right  of  property ;  and  only  such  right  as  he  owned, 
and  could  convey  to  the  grantee.  By  the  treaty  with  8pain,  the  United  States 
acquired  no  lands  in  Florida  to  which  any  person  had  lawfully  obtained  such  a  right, 
by  a  perfect  or  inchoate  title,  that  this  Court  could  consider  it  as  property  under  the 
second  article,  or  which  had,  according  to  the  stipulations  of  the  eighth  article  of  the 
treaty,  been  granted  by  the  lawful  authorities  of  the  king:  which  words,  "grants"  or 
"  concessions,"  were  to  be  construed  in  their  broadest  sense,  so  as  to  comprehend  all 
lawful  acts  which  operated  to  transfer  a  right  of  property,  perfect  or  imperfect    Ibid* 

10.  The  effect  of  the  clauses  of  the  confirmation  of  grants  made  was,  that  they  confirmed 

them  presently  on  the  ratification  of  the  treaty,  to  those  in  possession  of  the  lands ; 
which  was  declared  to  be,  that  legal  seisin  and  possession  which  follows  title,  is  co- 
extensive with  the  right,  and  continues  till  it  is  ousted  by  an  actual  adverse  posses- 
sion, as  contradistinguished  from  residence  and  occupation.    Ibid. 

11.  The  United  States,  by  accepting  the  cession  under  the  terms  of  the  eighth  article, 
and  the  ratification  by  the  king,  with  an  exception  of  the  three  annulled  grants  to 
Allegon,  Punon  Rostra,  and  Vargas,  can  make  no  other  exceptions  of  grants  made 
by  the  lawful  authorities  of  the  king.    Ibid 

12.  The  meaning  of  the  words  "  lawful  authorities"  in  the  eighth  article,  or  M  competent 
authorities"  in  the  ratification,  must  be  taken  to  be, M  by  those  persons  who  exer- 
cised the  granting  power  by  the  authority  of  the  crown."  The  eighth  article 
expressly  recognises  the  existence  of  these  lawful  authorities  in  the  ceded  territories, 
designating  the  governor  or  intendant,  as  the  case  might  be,  as  invested  with  such 
authority :  which  is  to  be  deemed  competent  till  the  contrary  is  made  to  appear. 
Ibid. 

13.  By  "  the  laws  of  8pain"  is  to  be  understood  the  will  of  the  king  expressed  in  his 

orders,  or  by  his  authority,  evidenced  by  the  acts  themselves;  or  by  such  usage  and 
customs  in  the  province  as  may  be  presumed  to  have  emanated  from  the  king,  or  to 
have  been  sanctioned  by  him,  as  existing  authorized  local  laws.    Ibid 

14.  In  addition  to  the  established  principles  heretofore  laid  down  by  this  Court  as  the 

legal  effect  of  a  usage  or  custom,  there  is  one  which  is  peculiarly  appropriate  to 
this  case.  The  act  of  Congress  giving  jurisdiction  to  this  Court  to  adjudicate  on 
these  causes,  contains  this  clause  in  reference  to  grants,  dec, "  which  was  protected 
and  secured  by  the  treaty,  and  which  might  have  been  perfected  into  a  complete  title, 
under  and  in  conformity  to  the  laws,  usages,  and  customs  of  the  government  under 
which  the  same  originated."  This  is  an  express  recognition  of  any  known  and  es- 
tablished usage  or  custom  in  the  Spanish  provinces,  in  relation  to  the  grants  of  land, 
and  the  title  thereto,  which  brings  them  within  a  well  established  rule  of  law :  that  a 
custom  or  usage  saved  and  preserved  by  a  statute  has  the  force  of  an  express  statute, 
and  shall  control  all  affirmative  statutes  in  opposition,  though  it  must  yield  to  the 
authority  of  negative  ones,  which  forbid  an  act  authorized  by  a  custom  or  usage  thus 
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saved  and  protected  -r  and  this  it  the  rale  by  which  its  efficacy  must  be  tested, 
according  to  the  act  of  Congress,  which  roost  be  considered  of  binding  authority.  Ibid. 
16.  In  the  case  of  The  United  8tates  v.  Arredondo,  6  Peters,  691,  the  lands  granted  had 
been  in  the  possession  and  occupation  of  the  Allachua  Indians,  and  the  centre  of  the 
tract  was  an  Indian  town  of  that  name.  But  the  land  had  been  abandoned,  and 
before  any  grant  was  made  by  the  intendant,  a  report  was  made  by  the  attorney  and 
surveyor-general  on  a  reference  to  them,  finding  the  fact  of  abandonment ;  on 
which  it  was  decreed  that  the  lands  bad  reverted  to  and  become  annexed  to  the 
royal  domain.    Ibid. 

16.  By  the  common  law,  the  king  has  no  right  of  entry  on  lands  which  is  not  common 

to  his  subjects ;  the  king  is  put  to  his  inquest  of  office,  or  information  of  intrusion,  in 
all  cases  where  a  subject  is  put  to  his  action ;  their  right  is  the  same,  though  the 
king  has  more  convenient  remedies  in  enforcing  his.  If  the  king  has  no  original 
right  of  possesion  to  lands ;  he  cannot  acquire  it  without  office  found,  so  as  to 
annex  it  to  his  domain.    Ibid, 

17.  The  United  8tates  have  acted  on  the  same  principle  in  the  various  laws  which  Con- 

gress have  passed  in  relation  to  private  claims  to  lands  in  the  Florida*;  they  have 
not  undertaken  to  decide  for  themselves,  on  the  validity  of  such  claims ;  without 
the  previous  action  of  some  tribunal,  special  or  judicial.  They  have  not  authorized 
an  entry  to  be  made  on  the  possession  of  any  person  in  possession,  by  colour  of  a 
Spanish  grant  or  title,  nor  the  sale  of  any  lands  as  part  of  the  national  domain, 
with  any  intention  to  impair  private  rights.  The  laws  which  give  jurisdiction  to  the 
District  Courts  of  the  territories  to  decide  in  the  first  instance,  and  to  this  on  ap- 
peal, prescribe  the  mode  by  which  lands  which  have  been  possessed  or  claimed  to 
have  been  granted  pursuant  to  the  laws  of  8pain,  shall  become  a  part  of  the  na- 
tional domain ;  which,  as  declared  in  the  seventh  section  of  the  act  of  1684,  is  a 
M  final  decision  against  any  claimant  pursuant  to  any  of  the  provisions  of  the  law." 
Ibid 

18.  One  uniform  rale  seems  to  have  prevailed  in  the  British  provinces  in  America  by 

which  Indian  lands  were  held  and  sold,  from  their  first  settlement,  as  appears  by 
their  laws— that  friendly  Indians  were  protected  in  the  possession  of  the  lands  they 
occupied,  and  were  considered  as  owning  them  by  a  perpetual  right  of  possession 
in  the  tribe  or  nation  inhabiting  them,  as  their  common  property,  from  generation 
to  generation,  not  as  the  right  of  the  individuals  located  on  particular  spots.  Sub- 
ject to  this  right  of  possession,  the  ultimate  fee  was  in  the  crown  and  its  grantees; 
which  could  be  granted  by  the  crown  or  colonial  legislatures  while  the  lands  re- 
mained in  possession  of  the  Indians;  though  possesion  could  not  be  taken  without 
their  consent    Ibid, 

19.  Individuals  could  not  purchase  Indian  lands  without  permission  or  license  from  the 

crown,  colonial  governors,  or  according  to  the  rules  prescribed  by  colonial  laws ; 
but  such  purchases  were  valid  with  such  license,  or  in  conformity  with  the  local 
laws ;  and  by  this  union  of  the  perpetual  right  of  occupancy  with  the  ultimate  fee, 
which  passed  from  the  crown  by  the  license,  the  title  of  the  purchaser  became  com- 
plete.   Ibid 

SO.  Indian  possession  or  occupation  was  considered  with  reference  to  their  habits  and 
modes  of  life ;  their  hunting-grounds  were  as  much  in  their  actual  possession  as  the 
cleared  fields  of  the  whites ;  and  their  rights  to  its  exclusive  enjoyment  in  their 
own  way  and  for  their  own  purposes  were  as  much  respected,  until  they  abandoned 
them,  made  a  cession  to  the  government,  or  an  authorised  sale  to  individuals.  In 
either  case  their  rights  became  extinct,  the  lands  could  be  granted  disencumbered  of 
the  right  of  occupancy,  or  enjoyed  in  full  dominion  by  the  purchases  from  the  In- 
dians. Such  was  the  tenure  of  Indian  lands  by  the  laws  of  Massachusetts,  Con- 
necticut, Rhode  Island,  New  Hampshire,  New  York,  New  Jersey,  Pennsylvania, 
Maryland,  Virginia,  North  Carolina,  8outh  Carolina,  and  Georgia.    Ibid 

21.  Grants  made  by  the  Indians  at  public  councils,  since  the  treaty  at  Fort  8tanwick's, 
have  been  made  directly  to  the  purchasers  or  to  the  state  in  which  the  land  lies,  in 
trust  for  them,  or  with  directions  to  convey  to  them ;  of  which  there  are  many 
instances  of  large  tracts  so  sold  and  held,  especially  in  New  York.    Ibid 

83.  It  was  a  universal  rule,  that  purchases  made  at  Indian  treaties,  in  the  presence,  and 
with  the  approbation  of  the  officer  under  whose  direction  they  were  held  by  the 
authority  of  the  crown,  gave  a  valid  title  to  the  lands :  it  prevailed  under  the  laws 
of  the  states  after  the  revolution,  and  yet  continues  in  those  where  the  right  to  the 
ultimate  fee  is  owned  by  the  states  or  their  grantees.    It  has  been  adopted  by  the 
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United  States,  and  purchases  made  at  treaties  held  by  their  authority  hare  been 
always  held  good  by  the  ratification  of  the  treaty,  without  any  patent  to  the  pur- 
chasers from  the  United  States.  This  rule  in  the  colonies  was  founded  on  a  settled 
rule  of  the  law  of  England,  that  by  his  prerogative  the  king  was  the  universal  occu- 
pant of  all  vacant  lands  in  his  dominions,  and  had  the  right  to  grant  them  at  his 
pleasure,  or  by  his  authorized  officers.    Ibid. 

33.  When  the  United  States  acquired  and  took  possession  of  the  Floridas,  the  treaties 
which  had  been  made  with  the  Indian  tribes  before  the  acquisition  of  the  territory  by 
Spain  and  Great  Britain,  remained  in  force  over  all  the  ceded  territory  as  the  laws 
which  regulated  the  relations  with  all  the  Indians  who  were  parties  to  them,  and 
were  binding  on  the  United  States,  by  the  obligation  they  had  assumed  by  the  Lou- 
isiana treaty,  as  a  supreme  law  of  the  land,  which  was  inviolable  by  the  power  of 
Congress.  They  were  also  binding  as  the  fundamental  law  of  Indian  rights, 
acknowledged  by  royal  orders,  and  municipal  regulations  of  the  province,  as  the 
laws  and  ordinances  of  Spain  in  the  ceded  provinces,  which  were  declared  to  con- 
tinue in  force  by  the  proclamation  of  the  governor  in  taking  possession  of  the  pro- 
vinces ;  and  by  the  acts  of  Congress,  which  assured  all  the  inhabitants  of  protection 
in  their  property.  It  would  be  an  unwarranted  construction  of  these  treaties,  laws, 
ordinances,  and  municipal  regulations,  to  decide  that  the  Indians  were  not  to  be 
maintained  in  the  enjoyment  of  all  the  rights  which  they  could  have  enjoyed  under 
either,  had  the  provinces  remained  under  the  dominion  of  Spain.  It  would  be  rather 
a  perversion  of  their  spirit,  meaning,  and  terms,  contrary  to  the  injunction  of  the 
law  under  which  the  Court  acts,  which  makes  the  stipulations  of  any  treaty,  the  laws 
and  ordinances  of  Spain,  and  these  acts  of  Congress,  so  for  as  either  apply  to  this 
case,  the  standard  rules  for  its  decision.    Ibid. 

34.  The  treaties  with  Spain  and  England  before  the  acquisition  of  Florida  by  the  United 

8tates,  which  guarantied  to  the  Seminole  Indians  their  lands  according  to  the  right 
of  property  with  which  they  possessed  them,  were  adopted  by  the  United  States ; 
who  thus  became  the  protectors  of  all  the  rights  they  had  previously  enjoyed,  or 
could  of  right  enjoy  under  Great  Britain  or  Spain,  as  individuals  or  nations,  by  any 
treaty,  to  which  die  United  States  thus  became  parties  in  1803.    Ibid. 

35.  The  Indian  right  to  the  lands  as  property  was  not  merely  of  possession,  that  of 

alienation  was  concomitant ;  both  were  equally  secured,  protected,  and  guarantied 
by  Great  Britain  and  Spain,  subject  only  to  ratification  and  confirmation  by  the 
license,  charter,  or  deed  from  the  governor  representing  the  king.  Such  purchases 
enabled  the  Indians  to  pay  their  debts,  compensate  for  their  depredations  on  the 
traders  resident  among  them  to  provide  for  their  wants ;  while  they  were  available 
to  the  purchasers  as  payment  of  the  considerations  which  at  their  expense  had  been 
received  by  the  Indians.  It  would  have  been  a  violation  of  the  faith  of  the  govern- 
ment to  both,  to  encourage  traders  to  settle  in  the  province,  to  put  themselves  and 
property  in  the  power  of  the  Indians,  to  suffer  the  latter  to  contract  debts,  and  when 
willing  to  pay  them  by  the  only  means  in  their  power,  a  cession  of  their  lands, 
withhold  an  assent  to  the  purchase,  which  by  their  laws  or  municipal  regulations 
was  necessary  to  vest  a  title.  Such  a  course  was  never  adopted  bv  Great  Britain  in 
any  of  her  colonies,  nor  by  Spain  in  Louisiana  or  Florida.    Ibid. 

36.  The  laws  made  it  necessary,  when  the  Indians  sold  their  lands,  to  have  the  deeds 

presented  to  the  governor  for  confirmation.  The  sales  by  the  Indians  transferred 
the  kind  of  right  which  they  possessed ;  the  ratification  of  the  sale  by  the  governor 
must  be  regarded  as  a  relinquishment  of  the  title  of  the  crown  to  the  purchaser,  and 
no  instance  is  known  where  permission  to  sell  has  been  *  refused,  or  the  rejection 
of  an  Indian  sale."    Ibid. 

37.  In  the  present  case,  the  Indian  sale  has  been  confirmed  with  more  than  usual  solem- 
nity and  publicity ;  it  has  been  done  at  a  public  council  and  convention  of  the  Indians 
conformably  to  treaties,  to  which  the  King  was  a  party,  and  which  the  United  States 
adopted ;  and  the  grant  was  known  to  both  parties  to  the  treaty  of  cession.  The 
United  States  were  not  deceived  by  the  purchase,  which  they  knew  was  subject  to  the 
claim  of  the  petitioner,  or  those  from  whom  he  purchased ;  and  they  made  no  stipu- 
lation which  should  put  it  to  a  severer  test  than  any  other;  and  it  was  made  to  a 
house  which,  in  consideration  of  its  great  and  continued  services  to  the  king  and 
his  predecessor,  had  deservedly  given  them  high  claims  as  well  on  his  justice  as  his 
faith.  But  if  there  could  be  a  doubt  that  the  evidence  in  the  record  did  not  establish 
the  fact  of  a  royal  license  or  assent  to  this  purchase  as  a  matter  of  specific  and  judi- 
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rial  belief,  it  would  be  presumed  as  a  matter  of  law  arising  from  the  facts  and  cir* 
cumstances  of  the  case,  which  are  admitted  or  unquestioned.    Ibid, 

28.  As  heretofore  decided  by  this  Court,  the  law  presumes  the  existence  in  the  provinces 

of  an  officer  authorized  to  make  valid  grants;  a  fortiori,  to  give  license  to  purchase 
and  to  confirm ;  and  the  treaty  designates  the  Governor  of  West  Florida  as  the 
proper  officer  to  make  grants  of  Indian  lands  by  confirmation  as  plainly  as  it  does 
the  Governor  of  East  Florida  to  make  original  grants,  or  the  Intendant  of  West 
Florida  to  grant  royal  land*  A  direct  grant  from  the  crown  of  lands  in  a  royal 
haven  may  be  presumed  on  an  uninterrupted  possession  of  sixty  years ;  or  a  pre- 
scriptive possession  of  crown  lands  for  forty  years.    Ibid. 

29.  The  length  of  time  which  brings  a  given  case  within  the  legal  presumption  of  a  grant, 

charter,  or  license,  to  validate  a  right  long  enjoyed,  is  not  definite,  depending  on  its 
peculiar  circumstances.    Ibid, 

FORFEITURE. 

1.  Maryland.    An  information  was  filed  in  the  District  Court  of  the  United  States,  on 

the  1st  of  October,  1822,  against  the  brig  Burdett,  alleging  her  to  have  been  forfeited 
to  the  United  States,  for  a  violation  of  the  registry  acts,  she  being  owned  in  whole 
or  in  part  by  a  foreigner,  a  subject  of  the  King  of  Spain.  The  vessel  was  purchased 
by  an  agent  of  George  8.  Steever,  a  native  citizen  of  the  United  States,  and  was 
sent  to  the  Havana.  From  the  time  of  her  arrival  at  Havana,  she  was  placed  under 
the  direction  of  J.  J.  Carrera,  a  merchant  of  that  place,  and  all  her  voyages  directed 
by  him,  professing  to  act  as  the  agent  of  Mr.  Steever.  Part  of  the  cost  of  the  brig 
was  paid  in  cash  by  Mr.  Steever  to  his  agent  on  his  return  to  the  United  States, 
and  the  balance  charged  by  the  agent  and  settled  for  in  account  with  Mr.  Carrera. 
The  counsel  for  the  United  States  offered  in  evidence  certain  letters  written  by  Mr. 
Carrera  to  Captain  Nabb,  the  commander  of  the  Burdett  during  her  several  voyages, 
which  had  been  directed  by  him,  and  which  letters  related  to  the  business  and  em- 
ployment of  the  Burdett  The  letters  were  objected  to  as  evidence,  and  were  ad- 
mitted in  the  District  and  Circuit  Court,  to  which  latter  Court  the  case  was  taken 
on  an  appeal  by  the  claimant  of  the  vessel.  Held,  that  the  letters  were  not  legal 
evidence.     United  States  v.  The  Brig  Burdett,  682. 

2.  The  object  of  this  prosecution  was  to  enforce  a  forfeiture  of  the  vessel,  and  all  that 

pertains  to  her,  for  a  violation  of  a  revenue  law.  The  prosecution  was  a  highly 
penal  one,  and  the  penalty  should  not  be  inflicted  unless  the  infractions  of  the  law 
shall  be  established  beyond  reasonable  doubt    Ibid 

3.  That  frauds  are  often  practised  under  the  revenue  laws  cannot  be  doubted,  and  that 

individuals  who  practise  these  frauds  are  exceedingly  ingenious  in  resorting  to 
various  subterfuges  to  avoid  detection,  is  equally  notorious.  But  such  acts  cannot 
alter  the  established  rules  of  evidence,  which  have  been  adopted  as  well  with  refer- 
ence to  the  protection  of  the  innocent,  as  the  punishment  of  the  guilty.    Ibid. 

4.  If  a  fair  construction  of  the  acts  and  declarations  of  an  individual  do  not  convict  him 

of  an  offence,  if  the  facts  may  be  admitted  as  proved  and  the  accused  be  innocent, 
should  he  be  held  guilty  of  an  act  which  subjects  him  to  the  forfeiture  of  his  pro- 
perty, on  a  mere  presumption  ?  He  may  be  guilty,  but  he  may  be  innocent  If 
the  scale  of  evidence  does  not  preponderate  against  him,  if  it  hang  upon  a  balance, 
the  penalty  cannot  be  enforced.  No  individual  should  be  punished  for  a  violation 
of  law  which  inflicts  a  forfeiture  of  property,  unless  the  offence  shall  be  established 
beyond  reasonable  doubt  This  is  a  rule  which  governs  a  jury  in  all  criminal  pro- 
secutions ;  and  the  rule  is  no  less  proper  for  the  government  of  the  Court,  when 
exercising  a  maritime  jurisdiction.    Ibid. 

FRAUD,  AND  STATUTE  OF  FRAUDS. 

1.  G.  the  executor  of  his  father,  who  had  devised  his  estate  to  G.  and  his  other  children, 
sold  the  estate  and  became  himself  the  purchaser  of  it;  and  in  order  to  secure  the 
portions  of  the  other  devisees,  who  were  minors,  confessed  a  judgment,  June  1, 
1819,  on  a  promissory  note,  in  favour  of  two  persons,  without  their  knowledge,  in  a 
sum  supposed  to  be  sufficient  to  be  a  full  security  for  the  amount  of  the  portions  of 
the  minors.  The  judgment  was  kept  in  full  operation  by  executions  regularly 
issued  upon  it  so  as,  under  the  laws  of  South  Carolina,  to  bind  the  property  of  G. 
He  was  then  engaged  in  mercantile  pursuits,  and  had  other  property  than  that  so 
purchased  by  him.  G.  afterwards  became  insolvent,  and  the  claims  of  the  devisees 
of  his  father,  under  the  judgment,  were  contested  by  his  creditors  as  fraudulent ; 
the  plaintiffs,  in  the  judgment,  having  no  knowledge  of  it  when  it  was  confessed,  lbs) 


INDEX.  591 

FRAUD,  AND  STATUTE  OP  FRAUDS. 

amount  of  the  sum  due  to  the  co-devisees  not  having  been  ascertained  when  it  was 
confessed,  no  declaration  of  trust  having  been  executed  by  the  plaintiffs,  and  false 
representations  of  his  situation  having  been  made  by  G.  after  the  judgment,  whereby 
bis  creditors  were  induced  to  give  him  time  on  a  judgment  confessed  to  them  subse- 
quently. The  judgment  of  June  1,  1819,  was  held  to  be  valid,  and  the  plaintiffs 
in  that  judgment  entitled  to  the  proceeds  of  the  sales  of  the  estate  of  G.,  for  the 
satisfaction  of  the  amount  actually  due  to  the  co-devisees  by  O.  Bank  of  Georgia 
v.  Higginbottom,  48. 

2.  A  bill  was  filed  in  the  Circuit  Court  of  the  United  States  for  the  District  of  Kentucky, 

claiming  certain  lands  in  Kentucky,  under  an  agreement  by  parol,  by  Carrington 
with  Williams,  for  an  exchange  of  lands,  and  in  which  exchange  C,  the  husband 
and  devisor  of  the  claimant,  agreed  to  give  certain  lands  then  owned  by  him  in  Vir- 
ginia, to  W.,  and  of  which  W.  took  possession,  and  part  of  which  he  sold,  and  for 
which  W.  was  to  convey  certain  military  lands  in  Kentucky  to  C.  The  bill  prayed 
that  the  heir  of  W.  should  be  decreed  to  convey  the  lands ;  and  that  certain  persons 
who,  knowing  of  the  agreement  between  C.  and  W.,  had  purchased  from  the  heir 
of  VV.,  and  who  had  obtained  from  the  heir  of  W.  the  legal  title  to  a  part  of  the 
same  lands,  should  be  decreed  to  convey  the  same  to  the  complainant  The  Court 
held,  that  although  the  statute  of  frauds  avoids  parol  contracts  for  lands,  yet  the 
complete  execution  of  the  contract  in  this  case  by  Carrington,  by  conveying  to 
Williams  the  land  he  agreed  to  give  to  Williams  in  exchange,  prevents  the  operation 
of  the  statute  in  this  case.  This  was  undoubtedly  supposed  in  Virginia  to  be  the 
sound  construction  of  the  statute,  when  this  contract  was  made ;  and  as  the  lands 
then  lay  in  Virginia,  Kentucky  beina>then  a  part  of  that  state,  this  construction 
forms  the  law  of  contract.     Caldwell  v.  Carrington,  86. 

3.  King's  Heirs  v.  Thompson  and  Wife,  204. 

GRANTS  OF  LANDS. 

1.  No  grant  of  land  can  affect  pre-existing  titles.     City  of  New  Orleans  v.  De  Armas 

it  aL,  224. 

2.  There  are  cases  when  grants  and  securities  made  contrary  to  the  prohibitions  of  a 

statute,  in  part,  are,  upon  the  true  construction  of  the  intent  of  the  statute,  void  in 
toto.  But  it  is  very  different  in  cases  standing  merely  on  the  common  law.  And, 
therefore,  at  the  common  law,  in  order  to  make  a  grant  void,  in  toto,  for  fraud  or 
covin,  the  fraud  or  covin  must  infect  the  whole  transaction,  or  be  so  mixed  up  in  it 
as  not  to  be  capable  of  a  distinct  and  separate  consideration.  Winn  v.  Patter- 
son, 664. 

3.  A  grant  may  be  good  for  part  of  the  land  granted,  and  bad  as  to  other  parts  of  the 
Ibid. 


HABEAS  CORPUS. 

1.  As  the  jurisdiction  of  the  Supreme  Court  is  appellate,  it  must  be  shown  to  the  Court, 

that  the  Court  has  the  power  to  award  a  habeas  corpus  before  one  will  be  granted. 
Etc  parte  Milbwn,  704. 

2.  George  Milburn  was  imprisoned  in  the  jail  of  the  county  of  Washington,  upon  a 

bench  warrant  issued  by  the  Circuit  Court  of  the  United  States  for  the  District  of 
Columbia,  to  answer  an  indictment  pending  against  him  for  keeping  a  faro  bank, 
an  offence  which,  by  an  act  of  Congress,  is  punishable  by  imprisonment  at  hard 
labour  in  the  penitentiary  of  the  District  He  had  been  arrested  on  a  former  capias 
issued  on  the  same  indictment,  upon  which  he  gave  a  recognisance  of  bail,  with 
sureties,  in  the  sum  of  one  hundred  pounds,  Maryland  currency,  according  to  the 
i  statute  of  Maryland,  conditioned  to  appear  in  Court  at  the  return  day  of  the  pro 

1  cess,  &c    He  did  not  appear,  and  the  recognisance  was  forfeited,  and  a  scire  facias 

was  issued  against  him  and  his  sureties,  returnable  to  December  term,  1833.  At 
the  same  term  another  writ  of  capias  was  issued  against  him,  returnable  immedi- 
ately, and  returned  "non  est  inventus."  At  June  vacation,  1834,  another  writ  of 
capias  was  issued  against  him,  returnable  to  November  term,  1834,  on  which  he 
was  arrested,  and  from  which  arrest  he  was  discharged  on  a  habeas  corpus  by  the 
chief  justice  of  the  Circuit  Court,  on  the  ground  that  the  writ  of 'capias  im- 
properly issued.  On  a  return  of  this  discharge  by  the  marshal,  a  bench  warrant 
was  issued  by  order  of  a  majority  of  the  judges  of  the  Circuit  Court,  and  on  which 
he  was  in  custody.  He  applied  for  a  writ  of  habeas  corpus  to  this  Court,  to  obtain 
his  discharge.  Held,  that  he  was  properly  in  custody.  The  rule  for  the  habeas 
corpus  was  refused.    Ibid. 
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Florida  land  claims,  and  Florida  treaty. 

IN80LVENT  LAW8; 

1.  Constitutionality  of  the  insolvent  laws  of  the  state  of  Ohio.    Beers  r.  Houghton,  329. 

2.  The  legislature  of  Ohio  possessed  full  constitutional  authority  to  pass  laws  whereby 

insolvent  debtors  should  be  released  or  protected  from  arrest  or  imprisonment  of  , 

their  persons,  on  any  action  for  any  debt  or  demand  due  by  them.  The  right  to 
imprison  constitutes  no  part  of  the  contract ;  and  a  discharge  of  the  person  of  the  | 

party  from  imprisonment,  does  not  impair  the  obligation  of  the  contract,  but  leaves  | 

it  in  full  force  against  his  property  and  effects.    Ibid.  I 

INSTRUCTIONS  TO  THE  JURY  ON  A  TRIAL  OF  ISSUE8  IN  FACT. 

Trial  by  jury.  j 

INTEREST. 

No  interest  can  be  allowed  on  the  execution  of  the  mandate  of  the  Supreme  Court, 
issued  on  the  affirmance  of  a  decree  of  a  Circuit  Court  for  a  stated  amount  of 
money ;  unless  the  Supreme  Court  had,  in  their  decree,  ordered  the  same  to  be 
allowed.    Boyce's  Executors  v.  Grundy,  275. 

JUDGMENTS. 

1.  A  judgment  of  a  Court  of  competent  jurisdiction,  while  unreversed,  concludes  the 

subject  matter  of  it,  as  between  the  same  parties.     United  States  v.  Nourse,  8. 

2.  When  the  United  8tates  had  proceeded  on  a  Treasury  transcript,  by  a  warrant  of  dis- 

tress against  a  public  officer,  for  a  balance  alleged  to  be  due  to  the  government,  and 
after  an  injunction  issued  by  the  chief  justice  of  the  Circuit  Court  of  the  District 
of  Columbia,  an  examination  of  the  accounts  between  the  United  States  and  the 
defendant  in  the  warrant  of  distress  took  place  under  the  order  of  the  chief  justice 
of  the  Circuit  Court,  by  which  it  was  found  that  the  United  States  were  largely  in- 
debted to  the  defendant,  and  the  injunction  was  perpetuated :  it  was  held,  that  this 
was  a  final  judgment  in  the  case ;  and  no  suit  could  afterwards  be  instituted  by  the 
United  States  on  the  said  Treasury  transcript,  so  long  as  the  decree  of  the  chief  jus- 
tice of  the  Circuit  Court  remained  unreversed.  The  accounts  between  the  United 
States  and  defendant  in  the  warrant  of  distress,  cannot  again  be  brought  into  litiga- 
tion.   Ibid. 

JUDGMENTS  AND  DECREES  OF  STATE  COURTS. 

A  decree  of  a  County  Court  of  Virginia  which  would  be  enforced  in  Kentucky,  will 
be  enforced  in  the  Circuit  Court  of  the  United  States  for  the  District  of  Kentucky. 
Caldwell  v.  Carrington,  86. 

JURISDICTION. 

1.  A  lot  of  ground  situated  in  the  city  of  New  Orleans,  which  was  occupied,  under  an 

incomplete  title,  for  some  time  by  permission  of  the  Spanish  government,  granted 
before  the  acquisition  of  Louisiana  by  the  United  States,  was  confirmed  to  the 
claimants,  under  the  laws  of  the  United  States,  and  a  patent  was  issued  for  the 
same  on  the  17th  of  February,  1821.  The  city  of  New  Orleans,  claiming  this  lot 
as  being  part  of  a  quay  dedicated  to  the  use  of  the  city,  in  the  original  plan  of  the 
town ;  and,  therefore,  not  grantable  by  the  King  of  Spain ;  enlarged  the  Levee,  in 
front  of  New  Orleans,  so  as  to  include  it  The  patentees  from  the  United  States 
brought  a  suit  in  the  District  Court  of  the  state  of  Louisiana  for  the  lot,  which  pro- 
nounced judgment  in  their  favour,  and  that  judgment  was  affirmed  by  the  Supreme 
Court  of  the  state.  The  judgment  was  removed  to  this  Court,  under  the  twenty- 
fifth  section  of  the  judicial  act  A  motion  was  made  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction.  By  the  Court :  The  merits  of  this  controversy  cannot 
be  revised  in  this  tribunal.  The  only  inquiry  here  is,  whether  the  record  shows 
that  the  Constitution,  or  a  treaty,  or  a  law  of  the  United  States  has  been  violated 
by  the  decision  of  that  Court     City  of  New  Orleans  v.  Be  Armas  et  aL,  224. 

2.  The  twenty-fifth  section  of  the  judicial  act  is  limited  by  the  Constitution,  and  must 

be  construed  so  as  to  be  confined  within  these  limits.  But  to  construe  this  section 
so  that  a  case  can  arise  under  the  Constitution  or  a  treaty,  only  when  the  right  is 
created  by  the  Constitution  or  treaty,  would  defeat  the  obvious  propose  of  the  Con- 
stitution, as  well  as  the  act  of  Congress.  The  language  of  both  instruments  extends 
the  jurisdiction  of  this  Court  to  rights  protected  by  the  Constitution,  treaties,  or 
laws  of  the  United  States,  from  whatever  source  these  rights  may  spring.    Ibid. 

3.  To  sustain  the  jurisdiction  of  the  Court  in  this  case,  it  must  be  shown  that  the  tide 
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set  up  by  the  city  of  New  Orleans,  is  protected  by  the  treaty  ceding  Louisiana  to 
the  United  States,  or  by  some  act  of  Congress  applicable  to  that  title.    Ibid, 

4.  The  third  article  of  the  treaty  of  Louisiana  stipulates  for  the  admission  of  Louisiana 

into  the  Union,  and  it  obviously  contemplates  two  objects :  the  one  that  stated ;  and  the 
other  that,  till  that  admission,  the  inhabitants  of  the  ceded  territory  shall  be  protected 
in  the  enjoyment  of  their  liberty,  property,  and  religion.  Had  any  of  these  rights 
been  violated  while  the  stipulation  continued  in  force,  the  individual  supposing  him- 
self to  be  injured  might  have  brought  his  case  into  this  Court,  under  the  twenty- 
fifth  section  of  the  judicial  act    Ibid. 

5.  But  this  stipulation  ceased  to  operate  when  Louisiana  became  a  member  of  the  Union, 

and  its  inhabitants  were  "  admitted  to  the  enjoyment  of  alt  the  rights,  advantages, 
and  immunities  of  citizens  of  the  United  States."  The  right  to  bring  questions  of 
title  decided  in  a  8tate  Court  before  this  tribunal,  is  not  classed  among  those  immu- 
nities. The  inhabitants  of  Louisiana  enjoy  all  the  advantages  of  American  cinV 
sens,  in  common  with  their  brethren  in  their  sister  states ;  when  their  titles  are 
decided  by  the  tribunals  of  the  state.    Ibid. 

6.  The  act  of  Congress  admitting  Louisiana  into  the  Union,  carries  into  execution  the 

third  article  of  the  treaty  of  cession ;  and  cannot  be  construed  to  give  appellate  juris- 
diction to  the  Court  over  all  questions  of  title  between  the  citizens  of  Louisiana,  Ibid. 

7.  The  patent  granted  to  the  claimants  of  the  land  did  not  profess  to  destroy  any  previous 

existing  title ;  nor  could  it  so  operate.  The  patent  was  issued  under  the  act  of 
May,  1820,  entitled  u  an  act  supplementary  to  the  several  acts  for  the  adjustment 
of  land  titles  in  the  state  of  Louisiana."  That  act  confirms  the  titles  to  which  it 
applies,  "  against  any  claim  on  the  part  of  the  United  States."  The  title  of  the  city 
of  New  Orleans  could  not  be  affected  by  this  confirmation.    Ibid. 

8.  Jurisdiction  of  the  Supreme  Court  in  cases  certified  from  Circuit  Courts  on  a 

division  of  opinion  between  the  judges  of  these  Courts.  United  State*  v. 
Bailey,  867.  - 

LIEN. 
A  contract  was  made  for  the  sale  of  a  tract  of  land  in  Mississippi,  and  a  bill  was  filed  in 
the  Circuit  Court  of  Tennessee  to  rescind  it,  and  direct  the  repayment  of  the  part 
of  the  purchase-money  paid  to  the  vendor,  on  the  ground  of  misrepresentation  of 
the  quality  of  the  land.  The  Court  gave  a  decree  in  favour  of  the  complainant, 
by  which  he  became  entitled  to  recover  from  the  defendant  the  sum  of  two  thousand 
and  sixty-five  dollars  and  twenty-one  cents.  Held,  that  there  was  no  lien  on  the 
land  in  Mississippi  under  this  decree  for  the  sum  to  which  the  complainant  was 
entitled ;  and  that  the  land  in  Mississippi  could  not  be  sold  by  an  order  of  the  Cir- 
cuit Court  of  Tennessee.    Boyee'e  Executor*  v.  Grundy,  375. 

LIMITATION  OF  ACTIONS. 

1.  Statutes  of  limitations  are  applied  by  Courts  of  Equity,  in  all  cases  where  at  law 

they  might  be  pleaded.  At  law,  to  make  the  statute  a  bar,  there  must  be  an  adverse 
possession ;  and  by  analogy  a  Court  of  Equity,  in  a  similar  case,  will  hold  the  statute 
to  be  a  good  bar.  But  the  statute  insisted  on  as  a  bar  in  this  case,  does  not  depend 
upon  possession.  It  bars  the  creditor  who  does  not  sue  the  heir  within  seven  years. 
There  can  be  no  doubt  that  the  statute  applies,  where  a  creditor  seeks  to  make  the 
heir  liable  for  the  debt  of  his  ancestor,  on  the  ground  that  either  personal  or  real 
property  descended  to  him.  And  this  appears  to  be  the  decision  of  the  Supreme 
Court  of  Tennessee  on  the  statute.  There  is  nothing  in  their  decisions  referred  to, 
which  show  that  they  have  given  effect  to  the  statute  beyond  this.  By  the  statute 
of  1819,  which  is  wholly  different  in  its  language  from  the  act  of  1815,  a  bar  is 
created,  indiscriminately,  to  suits  in  equity,  as  well  as  at  law.  The  statutes  do  not 
apply  to  this  case.     Coukon  v.  Walton,  62. 

2.  In  a  case  in  which  there  was  a  clear  adverse  possession  of  the  real  estate  in  contro- 

versy, without  any  acknowledgment  of  a  trust  in  any  one,  and  no  circumstances 
shown  to  overcome  the  decisive  influence  of  this  adverse  possession ;  the  Court 
held,  that  according  to  the  established  doctrine  in  Courts  of  Equity,  independent 
of  any  legislative  limitations,  it  would  not  entertain  so  stale  a  demand.  Piatt  v. 
Vattier,  405. 

8.  Chancery,  and  chancery  practice. 
LOUISIANA. 

1.  Provisions  of  the  laws  of  the  United  States,  establishing  the  Courts  of  the  United 
States  in  the  District  of  Louisiana,  and  regulating  the  practice  in  those  Courts* 
IAvingeton  v.  -Story,  682. 
3D  2  75 
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3.  By  the  provisions  of  the  acts  of  Congress,  Louisiana,  when  ahe  came  into  the  Union, 
had  organized  therein  a  District  Court  of  the  United  States,  having  the  same  juris- 
diction, except  as  to  appeals  and  writs  of  error,  as  the  Circuit  Courts  of  the  United 
8tates  in  other  states;  and  the  modes  of  proceeding  in  that  Court,  were  required  to 
be  according  to  the  principles,  rules,  and  usages  which  belong  to  Courts  of  Equity, 
as  contradistinguished  from  Courts  of  Common  Law.  And  whether  there  were  or 
not,  in  the  several  states,  Courts  of  Equity  proceeding  according  to  such  principles 
and  usages,  made  no  difference;  according  to  the  construction  uniformly  given  by 
this  Court.  Ibid. 
3.  The  provisions  of  the  act  of  Congress  of  1824,  relative  to  the  practice  of  the  Courts 
of  the  United  8tates  in  Louisiana,  contain  the  descriptive  term,  civil  actions,  which 
embrace  cases  at  law  and  in  equity,  and  may  be  fairly  construed  as  used  in  contra- 
distinction to  criminal  causes.  They  apply  equally  to  cases  in  equity,  and  if  there 
are  any  laws  in  Louisiana  directing  the  mode  of  proceeding  in  equity  causes,  they 
are  adopted  by  that  act,  and  will  govern  the  practice  in  the  Courts  of  the  United 
States.    Ibid. 

LOUISIANA  TREATY. 

1.  The  stipulations  of  the  treaty  ceding  Louisiana  to  the  United  States,  affording  that 
protection  or  security  to  claims  under  the  French  or  Spanish  government  to  which 
the  act  of  Congress  refers,  are  in  the  first,  second,  and  third  articles.  They  ex- 
tended to  all  property  until  Louisiana  became  a  member  of  the  Union ;  into  which 
the  inhabitants  were  to  be  incorporated  as  soon  as  possible,  "  and  admitted  to  all 
the  rights,  advantages,  and  immunities  of  citizens  of  the  United  States."  The  per- 
fect inviolability  and  security  of  property  is  among  these  rights.  Dektaatu  v. 
The  Untied  State*  117. 
S.  The  right  of  property  is  protected  and  secured  by  the  treaty,  and  no  principle  is  bet- 
tar  settled  in  this  country,  than  that  an  inchoate  title  to  lands  is  property.  This 
right  would  have  been  sacred,  independent  of  the  treaty.  The  sovereign  who 
acquires  an  inhabited  country,  acquires  full  dominion  over  it ;  but  this  dominion  is 
never  supposed  to  divest  the  vested  rights  of  individuals  to  property.  The  language 
of  the  treaty  ceding  Louisiana,  excludes  any  idea  of  interfering  with  private 
property.    Ibid. 

MANDAMUS. 

1.  Louisiana.    Mandamus.    In  the  District  Court  of  the  United  8tatee,  for  the  District 

of  Louisiana,  the  District  Judge  refused  to  extend  a  judgment  previously  entered 
;*>  the  District  Court,  so  as  to  cover  other  instalments  due  to  the  plaintiffs,  which 
wame  due  after  it  was  entered ;  and  to  enter  a  judgment  in  favour  of  the  plaintiffs, 
mortgagees,  upon  a  proceeding  which  had  been  entered  into  with  the  mortgagor,  in 
ilation  to  the  debt  due  to  the  mortgagees,  in  which  it  was  stipulated  that  judgment 
lould  be  entered  for  certain  instalments  to  be  paid  to  the  plaintiffs,  on  the  non-pay- 
lent  of  the  same :  the  District  Judge  not  considering  the  plaintiffs  entitled  to  have 
le  judgment  entered  according  to  the  terms  of  the  proceeding,  without  notice  to 
he  debtor  and  his  syndics,  into  whose  hands  his  property  had  passed  under  the 
osolvent  law  of  Louisiana,  after  the  execution  of  the  transaction  and  after  a  judg- 
nent  for  part  of  the  debt  had*  been  entered ;  which  was  the  judgment  asked  to  bo 
5xtended.   The  District  Judge  was  also  required  to  receive  a  confession  of  judgment 
igainst  the  mortgagor  and  the  insolvent,  by  an  agent  of  the  plaintiffs,  and  whose 
powers-to  confess  the  judgment,  the  District  Judge  did  not  consider  adequate  and 
legal  for  the  purpose.    An  execution  had  been  issued  for  a  part  of  the  debt,  upon 
the  previous  judgment  in  the  District  Court,  and  the  execution  was  put  into  the 
hands  of  the  marshal  of  the  United  States;  who,  finding  the  property  of  the  insol- 
vent defendant,  the  property  mortgaged  to  the  plaintiffs,  in  the  hands  of  the  syndics 
of  the  creditors  of  the  mortgagor,  according  to  the  insolvent  laws  of  Louisiana; 
refused  to  proceed  and  sell  the  same,  and  returned  the  execution  unexecuted.    An 
application  was  made  to  the  Supreme  Court  for  a  mandamus,  to  command  the 
District  Judge  to  enter  the  judgment  required  of  him,  and  to  receive  the  confession 
of  the  judgment  by  the  agent  of  the  plaintiffs,  and  award  execution  thereon ;  and 
also  to  compel  him  to  oblige  the  marshal  to  execute  the  execution  in  his  hands,  on  the 
property  of  the  defendant,  wherever  found.    The  Court  refused  to  award  a  man- 
damus on  any  of  the  grounds,  or  for  any  of  the  purposes  stated  in  the  application. 
Life  and  Fire  Insurance  Company  of  New  York  v.  Adams,  573. 

2.  To  extend  a  judgment  to  subjects  not  comprehended  in  it,  is  to  make  a  new  judg- 

ment   This  Court  is  requested  to  issue  a  mandamus  to  the  Court  for  the  Eastern 
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District  of  Louisiana,  to  enter  a  judgment  in  a  cause  supposed  to  be  depending  io 
that  Court;  not  according  to  the  opinion  which  it  may  have  formed  on  the  matter 
in  controversy,  but  according  to  the  opinions  which  may  be  formed  in  this  Court  on  the 
suggestions  of  one  of  the  parties.  The  Court  is  asked  to  decide  that  the  merits 
of  the  cause  are  with  the  plaintiff;  and  to  command  the  District  Judge  to  render 
judgment  in  his  favour.  It  is  an  attempt  to  introduce  the  supervisory  power  of  this 
Court  into  a  cause  while  depending  in  an  inferior  Court,  and  prematurely  to  decide 
it  In  addition  to  the  obvious  unfitness  of  such  a  procedure,  its  direct  repugnance 
to  the  spirit  and  letter  of  our  whole  judicial  system  cannot  escape  notice.    Ibid* 

9.  The  8upreme  Court,  in  the  exercise  of  its  ordinary  appellate  jurisdiction,  can  take 
cognisance  of  no  case  until  a  final  judgment  or  decree  shall  have  been  made  in  the 
inferior  Court  Though  the  merits  of  the  cause  may  have  been  substantially 
decided ;  while  any  thing,  though  merely  formal,  remains  to  be  done,  this  Court  can- 
not pass  upon  the  subject  If,  from  any  intermediate  stage  in  the  proceedings,  an 
appeal  might  be  taken  to  the  Supreme  Court,  the  appeal  might  be  repeated  to  the 
great  oppression  of  parties.  So  if  this  Court  might  interpose  by  way  of  manda- 
mus, in  the  progress  of  a  cause,  and  order  a  judgment  or  decree ;  a  writ  of  error 
might  be  brought  to  the  judgment,  or  an  appeal  prayed  from  the  decree,  and  a  judg- 
ment or  decree  entered  in  pursuance  of  the  mandamus  might  be  afterwards  reversed. 
Such  a  proceeding  would  subvert  our  whole  system  of  jurisprudence.    Ibid. 

4.  The  mandamus  ordered  by  this  Court,  8  Peters,  306,  directed  the  performance  of  a 
mere  ministerial  act    Ibid, 

6.  In  the  particular  case  in  which  the  creditor  asks  for  a  mandamus  to  the  District  Judge 
to  compel  the  marshal  to  seize  and  sell  the  property  mentioned  in  the  writ,  that 
property  is  no  longer  in  the  possession  of  the  debtor  against  whom  the  process 
is  directed ;  but  has  been  transferred,  by  law,  to  other  persons,  who  are  directed  by 
the  same  law  in  what  manner  they  are  to  dispose  of  it  To  construe  the  law,  or 
to  declare  the  extent  of  its  obligation,  the  questions  must  be  brought  before  this 
Court  in  proper  form,  and  in  a  case  in  which  it  can  take  jurisdiction.  This  case, 
so  for  as  it  is  before  any  judicial  tribunal,  is  depending  in  the  District  Court  of  the 
United  8tates,  and  perhaps  in  a  State  Court  in  Louisiana.  The  Supreme  Court 
of  the  United  States  has  no  original  jurisdiction  over  it;  and  cannot  exercise  appel- 
late jurisdiction  previous  to  a  final  judgment  or  decree,  further  than  to  order  acts, 
purely  ministerial,  which  the  duty  of  the  District  Court  requires  it  to  perform.  This 
Court  cannot,  in  such  a  condition  of  a  case,  construe  judicially  the  laws  which 
govern  it  or  decide  in  whom  the  property  is  vested.  In  so  doing,  it  would  intrude 
itself  into  the  management  of  a  case  requiring  all  the  discretion  of  the  District  Judge, 
and  usurp  his  powers.    Ibid. 

f3.  Though  the  Supreme  Court  will  not  order  an  inferior  tribunal  to  render  judgment 
for  or  against  either  party,  it  will,  in  a  proper  case,  order  such  Court  to  proceed  to 
judgment  Should  it  be  possible,  that  in  a  case  ripe  for  judgment  the  Court  before 
whom  it  was  depending  could  perseveringly  refuse  to  terminate  the  cause;  this 
Court,  without  indicating  the  character  of  the  judgment,  would  be  required  by  its 
duty  to  order  the  rendition  of  some  judgment:  but  to  justify  this  mandate,  a  plain 
case  of  refusing  to  proceed  in  the  inferior  Court,  ought  to  be  made  out    Ibid. 

MANDATE  OP  THE  SUPREME  COURT. 
Boyce's  Executors  »•  Grundy,  275. 

MANUMISSION. 

1.  A  testatrix  by  her  will  directed  that  certain  slaves  should  be  manumitted  at  her 

death,  and  charged  a  portion  of  her  real  estate,  specifically  devised,  with  the  pay- 
ment of  annuities  to  some  of  those  slaves.  She  left  a  considerable  real  estate ;  and 
some  personal  estate,  but  not  sufficient  to  pay  her  debts.  The  executor  suffered 
the  manumitted  persons  to  go  at  large  as  free,  for  some  years;  but  afterwards,  on 
finding  that  the  personal  estate  would  not  pay  the  debts  of  the  testator,  he  obtained 
an  order  for  the  sale  of  all  the  personal  estate,  having  included  the  slaves  manumit- 
ted in  the  inventory,  and  sold  those  persons  as  slaves.  Held,  that  the  persons  who 
had  been  manumitted  by  the  will  were  free ;  and  that  under  the  laws  of  Maryland 
authorizing  manumissions  of  slaves  by  will,  provided  it  was  not  done  to  the  injury 
of  creditors,  the  manumission  was  valid ;  and  the  executor  must  resort  to  the  real 
estate  for  the  funds  to  pay  off  the  debts  of  the  testator.    Fenwick  v.  Chapman*  461. 

2.  By  the  statute  of  Maryland,  of  1796,  ch.  67,  s.  13,  manumissions  of  slaves,  by  will 

and  testament,  may  be  made  to  take  effect  at  the  death  of  the  testator.    The  testator 
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may  devise  or  charge  his  red  estate  with  the  payment  of  debts,  to  make  the  manu- 
mission effective,  and  not  in  prejudice  of  creditors.  Ibid. 
\  The  right  to  freedom  may  be  tried  at  law,  in  a  suit  against  the  executors,  at  the  in- 
stance of  the  manumitted  slaves ;  and  the  executor  may,  in  such  suit,  admit  the 
existence  of  a  sufficiency  of  real  assets  or  real  estate  to  pay  the  debts  of  his  tes- 
tator. Ibid. 
A  judgment  at  law  in  favour  of  manumitted  slaves,  in  a  suit  against  an  executor,  ob- 
tained on  the  admission  by  the  executor  of  a  sufficiency  of  assets,  may  be  set  aside 
in  equity,  if  such  admission  was  made  without  foundation  in  met,  or  in  fraud  or 
mistake.  In  such  a  proceeding  in  equity,  to  which  the  executor,  the  manumitted 
slaves,  and  all  persons  interested  have  been  made  parties,  there  may  be  an  entire 
review  of  the  administration  of  the  estate,  of  the  conduct  of  the  executor,  and  that 
of  the  creditors,  in  regard  to  the  estate,  and  in  respect  to  the  vigilance  of  the  execu- 
tor in  paying,  and  of  the  creditors  in  the  pursuit  of  their  debts.    Ibid 

5.  The  words  in  a  will,  «  after  my  debts  and  funeral  charges  are  paid,  I  devise  and  be- 

queath as  follows,"  amount  to  a  charge  upon  the  real  estate  for  the  payment  of 
debts.    Ibid. 

0.  When  a  testator  manumits  his  slaves  by  will  and  testament,  and  it  clearly  appears  to 

have  been  his  intention  that  the  manunussion  shall  take  place  at  all  events;  the 
manifest  intention,  without  express  words,  to  charge  the  real  estate,  will  charge  the 
real  estate  for  the  payment  of  debts,  if  there  be  not  personal  assets  enough  without 
the  manumitted  slaves,  to  pay  the  debts  of  the  testator.  Ibid. 
7.  In  such  a  case,  the  creditors  of  the  testator  must  look  to  the  real  estate  for  the  pay- 
ment of  debts  which  remain  unpaid,  after  the  personal  estate,  exclusive  of  the  manu- 
mitted slaves,  has  been  exhausted ;  and  they  may  pursue  their  claims  in  equity, 
or  according  to  the  statutes  of  Maryland  subjecting  real  estate  to  the  payment  of 
debts.    Ibid. 

6.  When  an  executor  permits  manumitted  slaves  to  go  at  large  and  free,  under  a  manu- 

mission to  take  effect  at  the  death  of  the  testator,  he  cannot  recall  such  assent  Nor 
can  it  be  revoked  under  an  order  of  the  Orphan's  Court  of  Maryland  for  the  sale 
of  all  the  personal  estate  of  the  testator ;  that  Court  not  having  jurisdiction  of  the 
question  of  manumission.  Ibid. 
9»  It  being  admitted  that  a  testator  left  real  estate  to  an  amount  in  value  more  than  suffi- 
cient to  pay  his  debts,  without  the  sale  of  slaves  manumitted  by  his  will,  those  per- 
sons are  free,  notwithstanding  a  deficiency  of  personal  assets.    Ibid. 

MARSHAL  OP  THE  UNITED  8TATES. 

It  is  the  duty  of  a  marshal  of  a  Court  of  the  United  States,  to  execute  ail  process 
which  may  be  placed  in  his  hands ;  but  he  performs  this  duly  at  his  peril,  and 
under  the  guidance  of  law.  He  must,  of  course,  exercise  some  judgment  in  the 
performance.  Should  he  fail  to  obey  the  exigit  of  the  writ  without  a  legal  excuse, 
or  should  he  in  its  letter  violate  the  rights  of  others ;  he  is  liable  to  the  action  of  me 
injured  party.  The  Life  and  Fire  Insurance  Company  of  New  York  v.  Adanu, 
573. 

MINORS. 

It.  is  the  duty  of  the  Court  to  protect  the  interests  of  minors    Coubon  v.  Wakon,  6S. 

MISSOURI  LAND  CLAIMS. 

1.  Confirmation  of  a  Spanish  grant  of  a  tract  of  land  in  Mtaeouri.    Delatsut  v.  7%e 

United  States,  117. 

2.  A  grant  or  concession  made  by  an  officer  who  is  by  law  authorized  to  make  it,  carries 

with  it  prima  facie  evidence  that  it  is  within  his  powers.  No  excess  of  them,  or 
departure  from  them,  is  to  be  presumed.  He  violates  his  dory  by  such  excess,  and 
is  responsible  for  it  He  who  alleges  that  an  officer  intrusted  with  an  important 
duty  has  violated  his  instructions,  must  show  it    Ibid. 

3.  The  instructions  of  Governor  O'Reilly,  relative  to  granting  lands  in  Louisiana,  were 

considered  by  the  Court,  in  8  Peters,  455.  These  regulations  were  intended  for 
the  general  government  of  subordinate  officers,  and  not  to  control  and  limit  the 
power  of  the  person  from  whose  will  they  emanated.  The  Baron  De  Carondelet 
must  be  supposed  to  have  had  all  the  powers  which  had  been  vested  in  Don 
O'Reilly,  and  a  concession  ordered  by  him  is  as  valid  as  a  similar  concession  di- 
rected by  Governor  O'Reilly  would  have  been.    Ibid. 

4.  A  concession  of  land  was  made  by  the  Lieutenant-Governor  of  Upper  Louisiana,  at 
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the  time  when  the  power  of  granting  lands  was  vested  in  the  governors  of 
provinces.  This  power  was,  in  1799,  after  the  concession,  transferred  to  die  in- 
tendant-general;  and  after  this  transfer,  in  January,  1800,  the  order  of  survey  of 
the  land  was  made  by  the  lieutenant-governor.  The  validity  of  the  order  of 
survey  depends  on  the  authority  of  the  lieutenant-governor  to  make  it  The 
lieutenant-governor  was  also  a  sub-delegate,  and  as  such  was  impowered  to  make 
inchoate  grants.  The  grant  was  confirmed.  Chouteau's  Heir*  v.  The  United 
States,  137. 
5.  The  transfer  of  the  power  to  make  concessions  of  lands  belonging  to  the  royal 
domain  of  Spain,  from  the  governor-general  to  the  intendant-general,  did  not  afreet 
the  power  of  the  sub-delegate,  who  made  this  concession.  The  order  in  this  case 
is  the  foundation  of  title,  and  is,  according  to  the  act  of  Congress  on  the  subject  of 
confirming  titles  to  lands  in  Missouri,  dec^  and  the  general  understanding  and  usage 
of  Louisiana  and  Missouri,  capable  of  being  perfected  into  a  complete  title.  It  is 
property,  capable  of  being  alienated,  of  being  subjected  to  debts :  and  is,  as  such, 
to  be  held  as  sacred  and  inviolate  as  other  property.    Ibid. 

0.  A  concession  of  one  league  square  of  land,  in  Upper  Louisiana,  was  made  by  Bon 

Zenon  Trudeau,  the  lieutenant-governor  of  that  province,  to  Auguste  Chouteau, 
and  a  decree  made  by  him  directing  the  surveyor-general  of  the  province  to  put  him 
in  possession  of  the  land,  and  to  survey  the  same,  in  order  to  enable  Chouteau  to 
solicit  a  complete  title  thereof  from  the  governor-general,  who  by  the  said  decree 
was  informed  that  the  circumstances  of  Chouteau  were  such  as  entitled  him  to  a 
grant  of  the  land.  The  land  was  surveyed,  and  the  grantee  put  in  full  possession 
of  it  on  the  20th  of  December,  1803.  He  retained  possession  of  it  until  his  death. 
The  objection  to  the  validity  of  the  concession  was,  that  the  petitioner  had  not  as 
many  tame  cattle  as  the  eighth  regulation  of  Governor  O'Reilly,  Governor-General 
of  Louisiana,  required.  That  regulation  required  that  the  applicant  for  a  grant  of  a 
league  square  of  land  should  make  it  appear  that  he  is  possessed  of  one  hundred 
head  of  tame  cattle,  some  horses,  and  sheep,  and  two  slaves  to  look  after  them ;  a 
proportion  which  shall  always  be  observed  for  the  grants,  eVc.  By  the  Court:  In 
the  spirit  of  the  decisions  which  have  been  heretofore  made  by  this  Court,  and  of 
the  acts  of  confirmation  passed  by  Congress,  the  feet  that  the  applicant  possessed 
the  requisite  amount  of  property  to  entitle  him  to  the  land  he  Solicited,  was  submit- 
ted to  the  officer  who  decided  on  the  application,  and  he  is  not  bound  to  prove  it  to 
the  Court,  which  passes  on  the  validity  of  the  grant  These  incomplete  titles  were 
transferable,  and  the  assignee  might  not  possess  the  means  of  proving  the  exact 
number  of  cattle  in  possession  of  the  petitioner  when  the  concession  was  made. 
The  grant  was  confirmed.    Chouteau's  Heir*  v.  The  United  States,  147. 

7.  If  the  Court  can  trust  the  information  received  on  this  subject,  neither  the  governor 

nor  the  intendant-general  has  ever  refused  to  perfect  an  incomplete  title  granted  by 
a  deputy-governor  or  sub-delegate.    Ibid. 

8.  The  regulation  made  by  Don  O'Reilly,  as  to  the  quantity  of  land  to  be  granted  to  an 

individual,  is  not  that  no  individual  shall  receive  grants  for  more  than  one  league 
square,  but  that  no  grant  shall  exceed  a  league  square.  The  words  of  the  regula- 
tion do  not  forbid  different  grants  to  the  same  person;  and,  so  for  as  the  Court  are 
informed,  it  has  never  been  so  construed.    Ibid. 

OPINIONS  OP   JUDGES   OP  THE  CIRCUIT    COURT   OP   THE    UNITED 
STATE8. 

1.  Opinions  of  Mr.  Chief  Justice  Marshall  and  Judge  Barbour,  in  the  case  of  Ex  parte 

Robert  B.  Randolph,  in  the  Circuit  Court  of  the  United  8tates,  in  the  Eastern  Dis 
trict  of  Virginia,  delivered  December  21st,  1833.    United  States  v.  Nourse,  12. 

PASSPORT. 

A  passport  granted  and  certified  by  the  Secretary  of  State,  under  the  impression  of  the 
seal  of  the  United  States,  stating  the  person  named  therein  to  be  a  citizen  of  the 
United  States,  is  not,  per  se,  legal  evidence  of  the  frets  stated  therein.  Urtetiqui 
v.  &  Ariel  and  others,  692. 

PERJURY. 
1.  Indictment  for  false  swearing,  under  the  third  section  of  the  act  of  Congress,  of 
March  1,  1823,  which  declares  that  "  any  person  who  shall  swear  or  affirm  falsely, 
touching  the  expenditure  of  public  money,  or  in  support  of  any  claim  against  the 
United  8tates,  shall  suffer  as  for  wilful  and  corrupt  perjury.*'  United  State*  r. 
£ff%,23& 
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2.  The  indictment  charged  the  false  ■wearing  to  he  an  affidavit  made  before  a  justice  of 

the  peace  of  Kentucky,  in  support  of  a  claim  against  the  United  8tatea ;  under  the 
act  of  Congress  of  July,  1832,  to  provide  for  liquidating  and  paying  certain  claims 
of  the  state  of  Virginia.    Ibid. 

3.  There  is  no  statute  of  the  United  States  which  expressly  authorizes  any  justice  of 

the  peace  of  a  state,  or  any  officer  of  the  national  government,  judicial  or  otherwise, 
to  administer  an  oath  in  support  of  any  claim  against  the  United  States,  under  the 
act  of  1823.    Ibid. 

4.  The  Secretary  of  the  Treasury,  in  order  to  carry  into  effect  the  authority  given  to  him 

to  liquidate  and  pay  the  claims  referred  to  in  the  act  of  1832,  had  established  a 
regulation  authorizing  affidavits  made  before  any  justice  of  the  peace  of  a  state  to 
be  received  and  considered  in  proof  of  claims  under  the  act  By  implication  be 
possessed  the  power  to  make  such  a  regulation ;  and  to  allow  such  affidavits  in 
proof  of  claims  under  the  act  of  1892.  It  was  incident  to  his  duty  and  authority 
in  settling  claims  under  the  act  When  the  oath  is  taken  before  a  state  or  national 
magistrate,  authorized  to  administer  oaths,  in  pursuance  of  any  regulations  pre- 
scribed by  the  Treasury  Department,  or  in  conformity  with  the  practice  and  usage 
of  the  Treasury  Department,  so  that  the  affidavit  would  be  admissible  evidence  at 
the  Department  in  support  of  any  claim  against  the  United  8tates,  and  the  party 
swears  falsely,  the  case  is  within  the  provision  of  the  act  of  1823,  ch.  165.  Ibid, 
6.  If  a  state  magistrate  shall  administer  an  oath  under  an  act  of  Congress  expressly 
giving  him  the  power  to  do  so,  it  would  be  a  lawful  oath,  by  one  having  competent 
authority ;  and  as  much  so  as  if  he  had  been  specially  appointed  a  commissioner 
under  a  law  of  the  United  States  for  that  purpose:  and  such  an  oath,  administered 
under  such  circumstances,  would  be  within  the  purview  of  the  act  of  1823.    Ibid. 

6.  The  act  of  1823  does  not  create  or  punish  the  crime  of  perjury,  technically  consi- 

dered. But  it  creates  a  new  and  substantial  offence  of  false  swearing,  and  punishes 
it  in  the  same  manner  as  perjury.  The  oath,  therefore,  need  not  be  administered  in 
a  judicial  proceeding,  or  in  a  case  of  which  the  state  magistrate  under  the  state  laws 
had  jurisdiction,  so  as  to  make  the  false  swearing  perjury.  It  would  be  sufficient 
that  it  might  be  lawfully  administered  by  the  magistrate,  and  was  not  in  violation 
of  his  official  duty.    Ibid. 

7.  The  language  of  the  act  of  1823  should  be  construed  with  reference  to  the  usages  of 

the  Treasury  Department  The  false  swearing  and  false  affirmation  referred  to  in 
the  act  ought  to  be  construed  to  include  all  cases  of  swearing  and  affirmation 
required  by  the  practice  of  the  Department  in  regard  to  the  expenditure  of  public 
money,  or  in  support  of  any  claims  against  the  United  States.  The  language  of  the 
act  is  sufficiently  broad  to  include  all  such  cases ;  and  there  is  no  reason  for  except- 
ing them  from  the  words,  as  they  are  within  the  policy  of  the  act,  and  the  mischief 
to  be  remedied.    Ibid. 

8.  The  act  does  no  more  than  change  a  common  law  offence  into  a  statute  offence. 

Ibid. 

PRACTICE. 

1.  The  original  writ  was  issued  out  of  the  Circuit  Court  of  the  District  of  Columbia, 

dated  2d  of  December,  1831,  and  was  returned  «  executed"  on  the  first  Monday  of 
the  same  December,  the  return-day  of  the  succeeding  term.  The  defendant 
appeared  by  his  attorney  on  the  return-day,  and  obtained  a  rule  on  the  plaintiffs  to 
declare  against  him/  The  Circuit  Court,  on  the  trial  of  the  cause,  directed  the  jury 
to  find  damages  against  the  defendant  for  the  hire  of  a  steamboat,  for  which  the 
action  was  brought,  from  the  20th  of  November,  1831,  to  the  6th  of  February, 
1832,  whereas  the  suit  was  instituted  on  the  2d  of  December,  1831.  These  instruc- 
tions were  erroneous,  as  damages  were  to  be  given  to  a  time  long  posterior  to  the 
institution  of  the  action.    Bradley  v.  The  Steam  Packet  Company,  107. 

2.  The  District  Court  of  the  United  States  for  the  Eastern  District  of  Louisiana,  adopted 

a  rule  which  was  analogous  to  the  law  of  Louisiana,  by  which  the  security,  in  an 
appeal  bond,  shall  have  a  summary  judgment  entered  against  him  on  notice,  the 
appeal  having  failed.  The  judgment  was  entered,  he  not  having  appeared  after 
notice,  and  the  defendant  came  in  subsequently  and  prayed  a  trial  by  jury,  which 
was  refused  by  the  Court  There  was  no  error  in  this  decision.  Hiriart  v.  BaUon, 
156. 

PRIORITY  OF  THE  UNITED  STATES. 

1.  The  United  States  obtained  judgments  in  suits  instituted  on  bonds  for  duties,  in  die 
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District  Court  of  the  United  States  of  Louisiana.  Before  the  judgments,  the  debtor 
to  the  United  8tates  had  become  insolvent,  and  his  property,  under  the  insolvent 
laws  of  Louisiana,  had  passed  into  the  hands  of  syndics  for  distribution  among;  his 
creditors,  according  to  their  respective  priorities,  and  the  syndics  sold  the  property 
part  for  cash  and  part  on  credits  of  one,  two,  and  three  years.  The  whole  proceeds 
of  the  estate  exceeded  forty  thousand  dollars;  the  mortgages  were  about  twenty- 
seven  thousand  dollars ;  and  when  all  the  notes  taken  by  the  syndics  were  paid,  there 
would  be  sufficient  to  discharge  these  mortgages,  and  all  the  debts  due  to  the  United 
States.  A  large  amount  of  the  proceeds  was  not  to  be  received  until  after  the 
judgments  in  a  suit  against  the  syndics  were  obtained  in  favour  of  the  United 
8tates ;  one  moiety  of  the  amount  of  sales  being  payable  after  the  suit  against  the 
syndics  was  commenced,  and  the  other  after  the  judgment  against  them  was  ren- 
dered. The  Court  held:  that  the  syndics  were  not  liable  to  the  United  8tates  for 
the  debts  due  to  them,  unless  funds  had  actually  come  into  their  hands.  As  one 
moiety  of  the  notes  was  not  paid  at  the  time  of  the  judgment  of  the  United  States 
against  them,  it  does  not  judicially  appear  that  they  had  funds  on  which  the 
United  States  were  entitled  to  judgment  If  the  remaining  moiety  of  the  notes  has 
since  been  paid,  the  United  States  will  then  have  a  legal  claim  thereon  for  their 
debts.  FiddttaLv.  The  United  Stoics f  183. 
3.  The  United  States  were  not  parties  to  the  proceedings  in  the  Parish  Court,  nor 
were  they  bound  to  appear  and  become  parties  therein.  The  local  laws  of  the  state 
could  and  did  not  bind  them  in  their  rights.  They  could  not  create  a  priority  in 
fovour  of  other  creditors  in  cases  of  insolvency,  which  should  supersede  that  of 
the  United  8tates.  Ibid, 
3.  The  priority  of  the  United  States  attached,  by  the  laws  of  the  United  States,  in  virtue 
of  the  assignment  and  notice  to  the  syndics ;  and  it  was  the  duty  of  the  syndics  to 
have  made  known  these  debts  in  their  tableau  of  distribution,  as  having  had  pri- 
ority. The  mortgages  upon  particular  estates  sold,  must  be  first  paid  out  of  the 
sales  of  those  estates.  But  if  there  be  any  deficiency  in  the  proceeds  of  any  parti- 
cular estate,  to  pay  the  mortgages  thereon,  the  mortgagees  thereof  cannot  come  in 
upon  the  funds  and  proceeds  of  the  sales  of  the  other  estates,  except  as  general 
creditors.    Ibid* 

PR0CE88  IN  THE  COURT8  OP  THE  UNITED  STATE& 

The  process  act  of  179&,  expressly  adopts  the  mesne  process,  and  modes  of  proceed- 
ing in  suits  at  common  law,  wen  existing  in  the  highest  8tate  Court,  under  the 
state  laws ;  which  of  course  included  all  the  regulations  of  the  state  laws  as  to  bail, 
and  exemptions  of  the  party  from  arrest  and  imprisonment  In  regard,  also,  to 
writs  of  execution,  and  other  final  process,  and  "  the  proceedings  thereupon ;"  it 
adopts  an  equally  comprehensive  language,  and  declares  they  shall  be  the  same  as 
were  then  used  in  the  Courts  of  the  state.    Been  v.  Houghton,  339. 

PROMI880RY  NOTES. 

1.  The  general  rule,  as  laid  down  by  this  Court,  in  Lenox  v.  Roberts,  3  Wheat  373, 
4  Cond.  Rep.  163,  is,  that  the  demand  of  payment  of  a  promissory  note  should  be 
made  on  the  last  day  of  grace;  and  notice  of  the  default  of  the  maker  be  put  into 
the  post-office,  early  enough  to  be  sent  by  the  mail  of  the  succeeding  day.  Bank 
of  Alexandria  v.  Swann,  33. 
3.  The  law,  generally  speaking,  does  not  regard  the  fractions  of  a  day ;  and  although 
the  demand  of  payment  of  a  promissory  note  at  the  bank  is  required  to  be  made 
during  banking  hours,  it  would  be  unreasonable,  and  against  what  the  special 
I  verdict  finds  to  have  been  the  usage  of  the  bank  at  that  time,  to  require  notice  of 

non-payment  to  be  sent  to  the  endorser  on  the  same  day.    This  usage  of  the  bank 
corresponds  with  the  rule  of  law  on  the  subject    Ibid, 

3.  If  the  time  of  sending  notice  is  limited  to  fractions  of  a  day,  it  will  always  come  in 

question  how  swiftly  notice  could  be  conveyed.    The  notice  sent  by  the  mail,  the 
next  day  after  the  dishonour  of  the  note,  was  in  due  time.    Ibid 

4.  The  law  has  prescribed  no  particular  form  for  such  notice.    The  object  of  it  is  merely 

to  inform  the  endorser  of  the  non-payment  by  the  maker,  and  that  he  is  held  liable 
for  the  payment  thereot  Ibid, 
6.  The  note  on  which  the  suit  was  brought  was  for  fourteen  hundred  dollars,  drawn  by 
H.  P.  in  fovour  of  the  defendant  in  error,  and  the  notice  describes  it  as  for  the  sum 
of  fourteen  hundred  and  fifty-seven  dollars.  In  the  margin  of  the  note  is  set  down 
in  figures  fourteen  hundred  and  fifty-seven  dollars,  and  the  special  verdict  found  that 
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the  note  wh  discounted  at  the  bank,  as  for  a  note  of  fourteen  i^_ 
seven  dollars.  The  defendant  in  error  was  not  an  endorser  on  any  other  note  drawu 
by  H.  P.  and  discounted  at  the  bank,  or  placed  there  for  collection.  By  the  Court : 
This  case  fella  within  the  rule  laid  down  by  this  Court  in  the  case  of  Milk  v.  The 
Bank  of  the  United  States,  11  Wheat  431,  6  Cond.  Rep.  373,  that  every  variance, 
however  immaterial,  is  not  fetal  to  the  notice.    Ibid, 

RULES  OF  COURT. 

1.  General  rules  of  Court  of  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 

trict of  Louisiana,  167. 

2.  The  Circuit  Court  of  Ohio  established  a  rule  of  Court  confonning  to  the  laws  of  Ohio, 

by  which  a  person  who  had  been  discharged  by  the  insolvent  law  of  the  state,  was 
not  to  be  imprisoned  for  his  debts.  An  exoneretur  was  entered  so  as  to  discharge 
the  bail  of  the  insolvent,  in  conformity  with  the  law  of  Ohio,  and  the  rules  of  the 
Courts  of  Ohio ;  the  Circuit  Court  acting  under  the  provisions  of  the  act  of  the  19th 
of  May,  1828,  regulating  process  and  proceedings  in  the  Courts  of  the  United 
States.  By  the  Court:  Under  the  authority  conferred  on  the  Courts  of  the  United 
States  by  the  acts  of  1789  and  1792,  there  would  be  no  solid  objection  to  the  deci- 
sion of  the  Circuit  Court  of  Ohio,  in  this  case ;  but  it  is  directly  within,  and 
governed  by,  the  process  act  of  the  19th  of  May,  1828,  ch.  63.  Been  v.  Hough- 
ton, 330. 

SET-OFF. 

1.  The  rule  as  to  set-of£  in  questions  arising  exclusively  under  the  laws  of  the  United 

States,  cannot  be  influenced  by  any  local  law  or  usage.    The  rule  must  be  uniform 

,        in  the  different  states;  for  it  constitutes  the  law  of  the  Courts  of  the  United  8tatas, 

in  a  matter  which  relates  to  the  federal  government   United  States  v.  JZooeson,  319. 

2.  When  a  defendant  has,  in  his  own  right,  an  equitable  claim  against  the  government 

for  services  rendered  or  otherwise,  and  has  presented  it  to  the  proper  accounting 
officer  of  the  government,  who  has  refused  to  allow  it ;  he  may  set  up  the  claim  as  a 
credit  in  a  suit  brought  against  him,  for  any  balance  of  money  claimed  to  be  due 
by  the  government;  and  when  the  vouchers  are  not  in  the  power  of  the  defendant 
before  the  trial,  or,  from  the  peculiar  circumstances  of  the  case,  a  presentation  of 
the  claim  to  the  Treasury  could  not  be  required,  the  offset  may  be  submitted  to  the 
action  of  the  jury.  But  a  claim  for  unliquidated  damages  cannot  be  pleaded  by 
way  of  set-off,  in  an  action  between  individuals;  and  the  same  rule  governs  in  an 
action  brought  by  the  government    Ibid. 

SPECIFIC  EXECUTION  OF  CONTRACTS. 

1.  A  bond  was  executed  in  1787,  by  which  the  obligor  bound  himself  to  pay  one 
hundred  pounds  for  a  horse,  or  to  make  over  to  the  obligee  his  interest  in  a  certain 
entry  and  warrant  of  land ;  and  if  the  deed  or  grant  for  the  land  should  issue  to 
him,  to  transfer  the  land  by  deed,  and  to  warrant  and  defend  the  said  deed.  The 
obligor  elected  to  pay  the  bond  by  giving  the  land  for  the  same.  He  made  no  valid 
-onveyance  of  the  land  in  his  lifetime;  but  it  was  taken  possession  of  by  the  obligee, 
ind  has  ever  since  been  occupied  under  the  title  so  acquired  by  the  obligee.  After 
he  son  and  sole  heir  of  the  obligor  came  of  age,  he  commenced  an  action  of  eject- 
ment for  the  land ;  and  those  who  claimed  title  under  the  obligee  filed  a  bill  for  an 
injunction,  and  that  the  defendant,  the  plaintiff  in  the  ejectment,  be  decreed  to  con* 
ey  the  land  according  to  the  stipulations  in  the  bond.  This  bill  was  filed  in  1822. 
'he  Court  said,  in  considering  the  question  as  to  the  genuineness  of  the  bond  on 
vhich  this  controversy  is  founded,  the  first  important  feet  that  occurs  to  the  mind 
s,  the  remoteness  of  the  transaction.  Nearly  half  a  century  has  elapsed  since  this 
nstrument  purports  to  have  been  executed.  The  obligor  and  the  obligee,  and  both 
the  witnesses  are  dead.  The  contract  belongs  to  the  past  age.  It  was  executed,  if 
«t  all,  when  the  country  was  new  and  unsettled,  and  the  parties  to  it  seem  to  have 
been  illiterate  men,  and  unacquainted  with  business  transactions.  These  circum- 
stances are  referred  to,  not  to  show  that  this  bond  should  be  received  without  proo£ 
but  to  show  that  as  strict  proof  should  not  be  required  of  its  execution  as  if  it  were 
of  recent  date.  The  law  makes  some  allowance  for  the  frailties  of  memory,  and 
where  a  great  length  of  time  has  elapsed  since  the  signing  of  an  instrument  at- 
tempted to  be  proved,  circumstances  are  viewed  as  having  an  important  bearing 
upon  the  question.     Coulson  v.  Walton,  62. 

9.  King's  Heirs  v.  Thompson  and  Wife,  204. 
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1  8tate  laws  cannot  control  the  exercise  of  the  powers  of  the  national  government,  or 
m  any  manner  limit  or  affect  the  operation  of  the  process  or  proceedings  in  the 
national  Courts.  The  whole  efficacy  of  such  laws  in  the  Courts  of  the  United 
8taftes,  depends  upon  the  enactments  of  Congress.  80  far  as  they  are  adopted  by 
Congress,  they  are  obligatory.  Beyond  this  they  have  no  controlling  influence. 
Congress  may  adopt  such  state  laws,  directly,  by  substantive  enactments;  or,  they 
may  confide  the  authority  to  adopt  them,  to  the  Courts  of  the  United  States.  Been 
v.  Houghton,  329. 
3.  The  Circuit  Courts  of  the  United  States  are  created  by  Congress,  not  for  the  purpose 
of  administering  the  local  law  of  a  single  state  alone,  bat  to  administer  the  laws  of 
all  the  states  in  the  Union,  in  cases  to  which  they  respectively  apply.  The  judicial 
power  conferred  on  the  general  government  by  the  Constitution,  extends  to  many 
cases  arising  under  the  laws  of  the  different  states;  and  this  Court  is  called  upon,  in 
the  exercise  of  its  appellate  jurisdiction,  constantly  to  take  notice  of,  and  administer 
the  jurisprudence  of  all  the  states.  That  jurisprudence  is  then  in  no  just  sense  a 
foreign  jurisprudence,  to  be  proved  in  the  Courts  of  the  United  States,  by  the  ordi- 
nary modes  of  proof  by  which  the  laws  of  a  foreign  country  are  to  be  established ; 
but  it  is  to  be  judicially  taken  notice  of  in  the  same,  as  the  laws  of  the  United 
States  are  taken  notice  of  in  those  Courts.     Owinga  v.  Hull,  607. 

STATE  MAGISTRATES. 

1.  Perjury. 

2.  Affidavits. 

TRIAL  BY  JURY. 

1  When  there  is  no  evidence  tending  to  prove  a  particular  fact,  the  Court  are  bound  so 
to  instruct  the  jury  when  requested ;  but  they  cannot  legally  give  any  instructions, 
which  will  take  from  the  jury  the  right  of  weighing  what  effect  the  evidence  shall 
have.  An  instruction  founded  on  part  of  the  evidence,  is  erroneous.  Greenleafi. 
Birth,  292. 

2.  The  Court  was  requested  to  say  to  the  jury,  that  the  foots  given  in  evidence  in  the 
trial  of  the  case  did  not  import  such  a  lending  as  would  support  the  defence  of 
usury.  By  the  Court :  The  Court  was  asked  to  usurp  the  province  of  the  jury,  and 
to  decide  on  the  sufficiency  of  the  testimony,  in  violation  of  the  wen-established  prin- 
ciple, that  the  law  is  referred  to  the  Court,  the  feet  to  the  jury.    Scott  v.  Lloyd,  418. 

&  An  instruction  to  the  jury  which  would  separate  the  circumstances  of  the  case  from 
each  other,  and  the  object  of  which  is  to  induce  the  Court,  after  directing  the  jury 
that  they  ought  to  be  considered  together,  to  instruct  them  that,  separately,  no  one 
in  itself  amounted  to  usury,  ought  not  to  have  been  given.    Ibid. 

4  The  Court  ought  not  to  instruct,  and,  indeed,  cannot  instruct,  on  the  sufficiency  of 
evidence;  but  no  instruction  to  the  jury  should  be  given  except  upon  evidence  in 
the  case.  Where  there  is  evidence  on  a  point,  the  Court  may  be  called  upon  to  in- 
struct the  jury  on  the  law,  but  it  is  for  them  to  determine  on  the  effect  of  evidence. 
Chesapeake  and  Ohio  Canal  Company  v.  Knapp  and  other*,  641. 

USURY. 

1.  The  branch  Bank  of  the  United  8tates  at  Lexington,  Kentucky,  having  in  its  pos- 

session a  large  amount  of  the  notes  of  the  Bank  of  Kentucky,  on  which  the  Bank 
of  Kentucky  had  agreed  to  pay  interest  yearly  until  they  should  redeem  the  said 
notes  in  specie,  at  the  earnest  solicitation  of  the  borrower,  loaned,  on  a  promissory 
note  payable  with  interest  in  three  years,  the  sum  of  five  thousand  dollars  in  those 
notes  and  in  a  check  on  the  Bank  of  Kentucky,  by  which  the  debt  due  to  the  Bank 
of  the  United  States  from  the  Bank  of  Kentucky  was  diminished  to  the  amount 
of  the  loan.  The  borrower,  at  the  time  of  the  loan,  declared  the  notes  of  the  Bank 
of  Kentucky  equivalent,  for  his  purposes,  to  gold  or  silver.  The  Bank  of  Ken- 
tucky, long  before  the  note  given  for  the  loan  became  due,  redeemed  their  notes 
held  by  the  Bank  of  the  United  8tates,  and  paid  all  the  debt  due  to  that  bank  with 
the  interest  due  thereon.  Held,  that  there  was  no  usury  in  this  transaction.  Bank 
of  the  United  States  v.  Wageener  et  aL,  878. 

2.  In  construing  the  usury  laws,  the  uniform  construction  in  England  has  been,  and  it 

is  equally  applicable  here,  that  to  constitute  usury  within  the  prohibitions  of  the 
law,  there  must  be  an  intention  knowingly  to  contract  for  and  to  take  usurious  in- 
terest; for  if  neither  party  intend  it,  and  act  bona  fide  and  innocently,  the  law  will 
not  infer  a  corrupt  agreement    Ibid. 

Vol.  IX.— 3  E  76 
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3.  There  has  been  no  taking  of  usury  and  no  reservation  of  usury  on  the  face  of  this 

transaction.  The  case,  then,  reaolTea  into  this  inquiry,  whether,  upon  the  evidence, 
there  was  any  such  corrupt  agreement,  or  device,  or  shift  to  reserve  or  take  usury.  End. 

4.  Because  an  article  is  depreciated  in  the  market,  it  does  not  follow  that  the  owner  is 

not  entitled  to  demand  or  require  a  higher  price  for  it,  before  he  consents  to  part 
with  it  He  may  possess  bank  notes  which  to  him  are  of  par  value,  in  payment 
of  his  own  debts,  or  in  payment  of  public  taxes ;  and  yet  their  marketable  value 
may  be  far  less.  If  he  uses  no  disguise,  if  he  seeks  not  to  cover  a  loan  of  money, 
under  the  pretence  of  a  sale  or  exchange  of  them,  but  the  transaction  is  bona  fide 
what  it  purports  to  be ;  the  law  will  not  set  aside  the  contract,  for  it  is  no  violation 
of  any  public  policy  against  usury.    Ibid. 

5.  The  statute  against  usury  not  only  forbids  the  direct  taking  more  than  six  per  centum 

per  annum  for  the  loan  or  forbearance  of  any  sum  of  money ;  but  it  forbids  any 
shift  or  device  by  which  this  prohibition  may  be  evaded  and  a  greater  interest  be  in 
fact  secured.  If  a  larger  sum  than  aix  per  cent  be  not  expressly  reserved,  the  instru- 
ment will  not  of  itself  expose  the  usury,  but  the  real  corruptness  of  the  contract 
must  be  shown  by  extrinsic  circumstances,  which  prove  its  character.  Scott  v. 
Lloyd,  418. 

6.  The  statute  declares, "  that  no  person  shall  on  any  contract  take,  directly  or  indirectly, 

for  loan  of  any  money,  dec^  above  the  value  of  six  dollars,  for  the  forbearance  of 
one  hundred  dollars,  for  a  year."  It  has  been  settled,  that  to  constitute  the  offence 
there  must  be  a  loan,  upon  which  more  than  aix  per  cent  interest  is  to  be  received; 
and  it  has  been  also  settled,  that  where  the  contract  is  in  truth  for  the  borrowing 
and  lending  of  money,  no  form  which  can  be  given  to  it  will  fires  it  from  the  taint 
of  usury,  if  more  than  legal  interest  be  secured.    Ibid* 

7.  Annuities. 

VENDOR  AND  PURCHASER. 

1.  Under  a  power  of  attorney  granted  to  him  to  sell  personal  property  in  New  Orleans, 
given  by  constituents  residing  in  Baltimore,  the  attorney  sold  certain  slaves,  without 
conforming  to  the  provisions  of  the  laws  of  Louisiana  regulating  such  sales.  The 
property  sold  was  recovered  from  the  purchaser  by  a  paramount  title ;  and  he  insti- 
tuted  a  suit  against  the  grantors  of  the  power  of  attorney,  to  recover  the  money  paid  j 

to  the  attorney,  but  which  had  not  been  paid  over  to  his  principals,  he  having  be- 
come insolvent  Held,  that  the  plaintiff;  in  order  to  recover  in  the  suit,  should  have 
proved  that  the  sale  of  the  slaves  was  in  conformity  with  the  laws  of  the  state  of 
Louisiana.     Owingt  v.  Hull,  607. 

3.  The  purchaser  was  bound  to  see  whether  the  agent  acted  within  the  scope  of  his 
powers;  and  at  all  events,  he  was  bound  to  know  that  the  agent  could  not,  in 
virtue  of  any  general  power,  do  any  act  which  was  not  in  conformity  with  the  laws 
of  Louisiana.  The  principals  could  never  be  presumed  to  authorize  him  to  violate 
those  laws ;  and  the  purchaser,  purchasing  a  title  invalid  by  those  laws,  must  have 
purchased  it  with  full  knowledge.    Ibid. 

WARRANT  OF  DI8TRES8. 
1.  Construction  of  statutes  of  the  United  States. 

8.  Judgment 

WILL8,  AND  PROBATE  OP  WTLL& 

1.  The  testator  made  his  will,  stating  that  "being  about  to  take  a  long  journey,  and 

knowing  the  uncertainty  of  life,  he  deemed  it  advisable  to  make  a  wilL"  He  re- 
turned from  the  journey,  and  died  many  years  afterwards.  This  is  not  a  condi- 
tional will.  The  instrument  taking  effect  as  a  will,  is  not  made  to  depend  upon  the 
event  of  the  return  or  not  of  the  testator  from  his  journey.  There  is  therefore  no 
colour  for  annulling  the  will  that  it  was  conditional.    Tarvar  v.  Tamer,  174. 

2.  In  the  case  of  Armstrong  v.  Lear,  13  Wheat  176,  6  Cond.  Rep.  600,  it  was  said  by 

this  Court,  that  no  other  evidence  of  there  being  a  will  can  be  received  by  the 
Court,  than  such  as  would  be  sufficient  in  all  other  cases  where  titles  are  derived 
under  a  will;  and  nothing  but  the  probate,  or  letters  of  adrninistration  with  the  will 
annexed,  are  legal  evidence  in  all  questions  respecting  personalty.  But  the  rule 
there  laid  down  does  not  apply  to  this  case.  Here  the  complainant  set  up  the  will 
as  a  source  of  his  title,  and  was  bound  to  prove  it;  which  must  be  done  by  the 
obate,  which  must  be  set  forth  in  the  bill  In  this  case  the  complainant  had  set 
"l  a  copy  of  the  instrument  in  his  bill,  alleging  it  was  conditional,  and  therefore 
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not  valid  The  defendant  was  under  no  obligation  to  produce  any  probaie.  Every 
thing,  by  the  complainant's  own  showing,  was  before  the  Court    Ibid, 

8.  An  original  bill  will  not  be  sustained  on  the  allegation  that  the  probate  of  the  will  is 
void.  If  any  error  war  committed  by  the  Court  of  Dallas  county  in  admitting  the 
will  to  probate,  it  should  have  been  corrected  by  an  appeal  to  the  next  term  of  the 
Supreme  Court  in  chancery,  or  in  the  District  of  Washington,  to  the  superior  Court 
of  that  district,  according  to  the  law  of  Alabama.    Ibid. 

4  The  words  of  a  will,  "  after  my  debts  and  funeral  charges  are  paid,  I  devise  and 
bequeath  as  follows,"  amount  to  a  charge  upon  the  real  as  well  as  the  personal 
estate  for  the  payment  of  debts.    Fenwick  v.  Chapman,  461. 

&  The  language  of  wills  is  not  of  universal  interpretation,  having  the  same  import  in 
all  countries  and  under  all  circumstances.  They  are  supposed  to  speak  the  sense 
of  the  testator  according  to  the  received  laws  and  usages  of  the  country  where  he 
is  domiciled,  by  a  sort  of  tacit  reference  to  them ;  unless  there  is  something  in  the 
language  which  compels  or  controls  such  a  conclusion.  In  regard  to  personalty,  in 
an  especial  manner,  the  law  of  the  place  of  the  testator's  domical  governs  the  dis- 
tribution thereof;  unless  it  is  manifest  that  the  testator  had  the  laws  of  some  other 
country  in  view.    Harriton  v.  Nixon,  483. 

6,  No  one  can  doubt  if  a  testator,  born  and  domiciled  in  England  during  his  life,  by  his 

will  gives  his  personal  estate  to  his  heir  at  law,  that  the  descrintio  persons)  would 
have  reference  to  and  be  governed  by  the  import  of  the  terms,  in  the  sense  of  the 
laws  of  England.  The  import  of  them  might  be  very  different  if  the  testator  were 
born  and  domiciled  in  France,  in  Louisiana,  Pennsylvania,  or  Massachusetts.    Ibid, 

7.  A  will  of  personalty  speaks  according  to  the  testator's  domicil,  when  there  are  no  other 

circumstances  to  contract  the  application.  To  raise  the  question  what  the  testator 
meant,  it  must  first  be  ascertained  where  was  his  domicil,  and  whether  he  had 
reference  to  the  laws  of  that  place,  or  to  the  laws  of  a  foreign  country.    Ibid, 

WRIT  OF  ERROR. 

1.  A  writ  of  error  will  not  lie  on  a  case  in  which  a  Circuit  Court  had  awarded  a  writ 
of  restitution,  in  an  action  of  ejectment,  the  marshal  having  erroneously  executed 
a  writ  of  habere  facias  poesesaijnem,  which  had  been  previously  issued  in  the  case. 
Smith*.  Trabutti  han,  4. 


THE  END. 


